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OENEBAL  LIABILITY  OF  CARRIERS   OF  PASSEN- 
GERS FOR  BAGGAGE. 

By  U.  M.  Rose.* 

Carriers  Of  passengers  are  considered  in  law  as  common 
carriers  in  respect  of  their  responsibility  for  the  baggage — or 
laggage,  as  it  is  called  in  England — which  is  taken  by  the 
passenger  on  his  journey.  Chitty  on  Carriers^  15 ;  Browne  on 
Carriers^  62.  That  is  to  say,  the  carrier  becomes  an  insurer 
of  its  safety  against  every  accident  which  is  not  the  act  of 
God  or  of  the  public  enemy,  or  the  fault  of  the  passenger 
himself.  Hutchinson  on  Carriers,  sec.  687.  Or,  to  speak 
more  definitely,  the  carrier  is  liable  in  case  of  loss  or  damage 
to  the  baggage  unless  such  loss  or  damage  come  under  one 
of  the  following  heads :  first,  losses  caused  by  the  act  of  God ) 
second,  losses  caused  by  the  public  enemy;  third,  losses 
caused  by  the  inherent  defect,  quality,  or  vice  of  the  thing 
carried ;  fourth,  losses  caused  by  the  seizure  of  the  baggage 
in  the  hands  of  the  carrier  under  legal  process ;  and,  fifth, 
losses  caused  by  some  act  or  omission  of  the  owner  of  it. 
Laioson  on  Contracts  of  Carriers,  sec.  3. 

♦  U.  M.  Rose  is  the  senior  member  of  the  well-known  firm  of  Rose, 
HtMiiinjTWJiy  &  Rose,  of  Litile  Rock.  Ark.,  and  is  regarded  as  one  of  the  most 
acliolarly  lawyers  in  America.  A  native  of  Kentucky,  be  located  in  Arkansas 
aHer  his  trnidnnlion  from  tliu  law  school,  and  in  18d0  was  made  Chancellor  of 
that  state,  whicli  position  he  held  during  the  period  of  the  war.  There  is  no 
ationif*y  in  the  Homhwest  of  j^reater  eminence  as  a  prnctitioner,  and  but  fsw 
wlin  are  considered  Iiis  peers.  In  almost  every  case  of  grave  importance, 
litigated  in  liie  states  which  cluster  around  Arkansas.  Judge  Rose  is  retained 
as  ailonipy  or  counsel,  and  his  position  as  leader  of  the  bar  in  that  section  is 
untli«puted.  In  addition  to  his  high  sUmding  as  a  practitioner,  lie  is  con- 
spirnotis  as  a  Rchol.ir  in  other  fields.  His  writinijfs,  speeches  nt  the  bar.  and 
public  oratirms  are  mnrked  by  great  dignity  and  elegance  of  language,  the 
res  iH  of  u  wide  itinge  of  literary  study  and  of  travel.  He  is  an  active  and 
influential  member  of  the  American  B»ir  AKSociation,  and,  while  upholding 
llic  strictest  eibica  of  the  profession,  is  recognized  as  an  advanced  reformer  in 
lliu  law.  Judge  R*>8«?  is  «  proficient  German  and  French  scholar,  has  traveled 
eiten<dve1y  throughout  Europe  and  Asia,  and  possesses  a  hirge  and  well- 
selected  library  of  legal  and  general  literature. 


U  GENERAL  LIABILITY  OF  0  A  BRIBES  OF 

The  liability  of  a  carrier  of  baggage  is  the  same  as  for 
freight     MerriU  v.  Grinndl,  30  K  Y.  615. 

The  price  paid  for  a  passenger's  ticket  includes  the  carriage 
jot  hia  faiiggsge.  GiwMdmiaii  R.  Ox  v.  Mojfcum,  38  HI.  SISL 
Hutchinson  on  CarrUrg^  sec*  678. 

LIMITATION     OF     COMMON-LAW     RESPOSBIBILITY     OF     GABBIEBS     BT 

CONTEACT  AND  BY  NOUCE. 

By  special  contract  the  carrier  may  relieve  himself  of  all 
loss  on  account  of  baggage,  unless  at  least  the  loss  is  caused 
by  the  negligence  of  the  carrier  or  of  his  serrants.  The 
Majegtic^  66  Fed.  Bep.  247 ;  NamgojHon  Co.  t.  SJumd^  3  Moore 
P.  O.  (N.  S.)  272,  288;  Mich.  Cent.  B.  Co.  v.  Minerfd  Springa 
Mfg.  Co.,  16  Wall.  (U.  S.)  318 ;  Ayrea  v.  Western  li.  Corp.,  U 
Blatchf.  (U.  S.)  9 ;  New  York  R.  Co.  v.  Fndcff,  100  U.  a  24; 
Whider,  Modem  Lam  of  Carriers,  263 ;  Morrison,  v.  PhSlips 
Chnstmction  Co.,  44  Wis.  405 ;  Fumham  v.  Camden  R.  Co.,  55 
Pa.  St.  58 ;  McAone  y.  Boston  R.  Co.,  12  Gray  (Mass.)  388 ; 
Bumsey  v.  Northeasbem  R,  Co.,  14  G.  B.  N.  8.  641 ;  Atwood  t. 
Rdiance  Transp.  Go.,  9  Watts  (Pa.)  87 ;  Bingham  v.  Rogers,  6 
W.  &  8.  (Pa.)  495 ;  Moore  ▼.  Evans,  14  Barb.  (N.  T.)  524 ;  Laing 
V.  Odder,  8  Pa.  8i  479 ;  DarAdaon  v.  Graham,  2  Ohio  8t.  132 ; 
BissdL  y.  New  York  R.  Co.,  25  N.  T.  442 ;  Note  to  Cbfe  y. 
Goodwin,  32  Am.  Dec.  497,  19  Wend.  (N.  T.)  251.  Such  a 
contract  need  not  be  in  writing.  Am/erican  Transportation 
Co.  v.  Moore,  5  Mich.  368. 

In  England  the  power  of  a  carrier  to  stipulate  for  exemp- 
iaxm  from  liability  for  loss  cansed  by  the  negligence,  or  even 
the  wilfal  misconduct,  of  itself,  or  its  servants,  was  formerly 
conceded.  Dujf  v.  Great  Northern  R.  Co.,  L.  B.,  Ireland,  4 
Com.  Law.  178;  Henderson  v.  Stevenson,  L.  B.,  2  Scotch  App. 
70,  13  Moak's  Bep.  141 ;  Ahocander  v.  Toronto  R.  Co.,  38  U.  C. 
474 ;  McCatoley  v.  Fumess  R.  Co.,  L.  E.  8  Q.  B.  57 ;  HaU  v. 
Northeastern  R.  Co.,  L.  B.  8  Q.  B.  437. 

For  a  review  of  the  English  cases,  which  are  far  from  being 
harmonious,  see  HoUister  v.  Notden,  19  Wend.  (N.  T.)  234; 
New  York  B.  Co.  v.  Lockwood,  17  Wall.  (U.  8.)  357 ;  Svger  v. 
Portsmovth  S.  A  P.  dc  R  B.  Co.^  31  Me.  228,  2  Am.  &  Eng, 
Enc.  Law,  p.  811,  note  3.     La/mson  Carr.  456. 


Bsggage  is  witliin  section  7  of  the  Railway  and  Canal 
T^raffio  Act,  1864,  whieh  enacts  that  a  railway  company  shall 
be  liaUe  for  the  loss  of  or  in jnry  to  any  horse,  cattle,  or  other 
animals,  or  to  articles,  goods,  or  things,  in  the  receiving,  for- 
warding,  or  delivering  thereof,  occasioned  by  the  neglect  of 
snch  company  or  its  servants,  notwithstanding  any  notice  or 
condition  made  and  given  by  snch  company  to  the  contrary, 
or  in  any  wise  limiting  snch  liability;  but  providing  that 
nothing  contained  in  the  act  shall  be  constmed  to  prevent 
the  company  from  making  special  contracts  relative  to  the 
carriage  of  snch  articles.  This  statute  by  a  separate  act  has 
been  extended  to  traffic  on  steamers  belonging  to  or  used  by 
ndlway  companies  authorized  to  have  and  use  them.  Cohen 
r.  Satdheastem  B.  Co.,  2  Exch.  Div.  253,  20  Moak's  Bep.  525, 
overruling  Doolan  v.  Midland  R,  Co.,  Irish  Bep.  10  C.  L.  47, 
82,  and  Stewart  v.  Zondon  R.  Co.,  8  H.  A;  C.  135. 

It  applies  to  baggage  of  passengers.  Cohen  v.  Southeastern 
R,  Co.,  supra. 

But  in  the  case  of  excursion  tickets  sold  at  reduced  rates 
it  was  held  that  the  carrier  might  restrict  its  responsibility  for 
l>ftggag®  by  a  notice,  though  not  brought  home  to  the  passen- 
ger.    Stewart  v.  London  R.  Co.,  3  H.  &  0.,  1H6. 

The  act  was  passed  to  prevent  the  abuses  which  had 
grown  up  whereby  carriers,  by  means  of  notices,  evaded  their 
common-law  liability.  Peck  v.  North  Staffordshire  R.  Co.,  10 
H.  L.  Gas.  494. 

In  New  York  R.  Co.  v.  Fraloff,  100  U.  8.  24,  the  court  said : 
**  It  is  undoubtedly  competent  for  carriers  of  passengers,  by 
specific  regulations,  distinctly  brought  to  the  knowledge  of  the 
passenger,  which  are  reasonable  in  their  character,  and  not 
inconsistent  with  any  statute,  or  its  duties  to  the  public,  to 
protect  itself  against  liability  as  insurer  for  baggage  exceeding 
a  fixed  amount  in  value,  except  upon  additional  compensa- 
tion proportioned  to  the  risk.*'  However,  so  far  as  this  state- 
ment implies  that  the  passenger  is  presumed  to  assent  to  any 
regulation  actually  brought  to  his  notice,  it  is  a  mere  dictum; 
and,  as  we  shall  see  hereafter,  the  cases  on  this  point  are  not 
harmonious. 

Some  of  the  courts  of  this  country  allow  the  carrier  to 
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-stipulate  against  liability  for  losses  caused  by  his  negligence 
of  every  degree  short  of  wilful  misconduct  or  fraud.  Magnin 
V.  Dinsmore,  56  N.  T.  168 ;  WeOa  v.  New  York  R.  Co.,  26  Barb. 
(N.  Y.)  641 ;  s.  a,  24  N.  Y.  181 ;  Poncher  v.  New  York  R.  Co., 
49  N.  Y.  263;  Dorry.  New  Jersey  Steam  Nav.  Co.,  11  N.  Y. 
485 ;  Perkins  v.  New  Fork  P.  Co.,  24  N.  Y.  208 ;  BisseU  v.  New 
York  R.  Co,,  25  N.  Y.  442 ;  Kinn&y  v.  Central  R.  Co.,  32  N.  J. 
L.  409  ;  s.  c,  34  N.  J.  L.  513 ;  Western  R,  Co.  v.  Bishop,  50  Ga. 
465 ;  OriswM  v.  New  York  &  N.  E.  R.  Co.,  53  Conn.  372,  26 
Am.  &  Eng.  E.  Oas.  280 ;  Lee  v.  Marsh,  43  Barb.  (N.  Y.)  102 ; 
Prentice  v.  Decker,  49  Barb.  (N.  Y.)  21 ;  Bosweil  v.  Hvdson 
Biver  R.  Co.,  5  Bosw.  (N.  Y.)  699. 

In  Pennsylvania  it  is  held  that  a  carrier  cannot  by  contract 
exempt  itself  from  responsibility  for  actual  negligence. 
American  Mnpress  Co.  v.  Bank  of  TitiisvUle,  69  Pa.  St.  394 ; 
Gddey  v.  Pennsylvania  R.  Co.,  30  Pa.  St.  242 ;  Poivdl  v.  Penn^ 
sylvania  li.  Co.,  32  Pa.  St.  414 ;  Pennsylvania  R.  Co.  v.  Hender^ 
son,  51  Pa.  St.  315 ;  Pennsylvania  R.  Co.  v.  Butler,  57  Pa.  St. 
335 ;  Empire  Transp.  Co.  v.  Wamsvtta  Min.  Co.,  63  Pa.  St.  14; 
Pennsylvania  R.  Co.  v.  McCloskey,  23  Pa.  St.  526. 

In  New  York  the  carrier  may  make  special  contracts  ex- 
empting him  from  liability  for  negligence  of  every  degree  and 
even  for  the  wilful  acts  of  his  servants  and  agents,  but  not 
for  those  of  the  directors  of  a  corporation  engaged  in  business 
as  a  carrier.  Cragin  v.  New  Fork  Cent.  R.  Co.,  57  N.  Y.  61, 
10  Am.  Eep.  559 ;  Mynard  v.  Syracuse  R.  Co.,  71  N.  Y.  180. 27 
Am.  Rep.  28 ;  BisseU  v.  New  York  Cent.  R.  Co.,  49  N.  Y.  263, 
10  Am.  Rep.  364 ;  Povcher  v.  New  York  Cent.  R.  Co.,  49  N.  Y. 
263,  10  Am.  Rep.  364 ;  Smith  v.  Netv  York  R.  Co.,  29  Barb. 
(N.  Y.)  132;  but  the  intention  to  do  so  must  be  shown  by 
unequivocal  terms.  It  has  been  held  that  the  words  ''  from 
whatsoever  cause  arising  "  does  not  cover  a  loss  arising  from 
the  negligence  of  the  carrier.  Mynard  v.  Syra/mse  R.  Co., 
supra;  Magnin  v.  Dinsmore,  56  N.  Y.  168;  Blair  v.  Erie  R.  Co., 
66  N.  Y.  313 ;  IVeUs  v.  Steam  Nav.  Co.,  8  N.  Y.  375 ;  EneU  v. 
U.  8.  Steamship  Co.,  33  N.  Y.  Super.  Ct.  423. 

A  contract  that  the  carrier  shall  not  be  liable  for  loss  in 
any  sum  over  $50  does  not  have  the  effect  to  relieve  the  car- 
rier from  responsibility  for  negligence.     Westcott  v.  Fargo,  61 


PASSENGERS  FOR  BAGGAGE  T 

N.  T.  543 ;  Vroman  v.  American  Express  Co.,  2  Hnn  (N.  T.) 
612 ;  Magnin  v.  Dinsmore,  38  K  T.  Super.  Ct.  248. 

Generally  the  courts  refuse  to  allow  the  exemption  in  case 
of  gross  negligence,  though  specially  contracted  for*  Indiana 
li.  Co.  y.  Muniy,  21  Ind.  48;  Jacobus  v.  St.  Paid  R.  Co.,  20 
Minn.  125. 

Most  of  the  cases  hold  that  the  carrier  cannot  by  stipula- 
tion exempt  itself  from  liability  for  its  own  negligence  or  that 
of  its  serv£^uts  of  any  degree.  Bank  of  Keittucky  y.  Adams 
Express  Co.,  93  U.  S.  174 ;  Flinn  v.  Philadelphia  B.  Co.,  1 
Houst.  (Del.)  469 ;  Cleveland  B.  Co.  v.  Curran,  19  Ohio  St.  1 ; 
Jndianupoiis  B.  Co.  v.  Allen,  31  Ind.  394 ;  Davidson  v.  Graham, 
2  Ohio  St.  132 ;  JHobUe  R.  Co.  v.  Hopkins,  41  Ala.  486 ;  Penn^ 
sylcania  R.  Co.  v.  Henderson,  51  Pa.  St.  315 ;  Boe  v.  Lockioood, 
17  Wall.  (U.  S.)  357 ;  School  District  v.  Boston  B.  Co.,  102 
Mass.  552;  Southern  Express  Co.  v.  Crook,  44  Ala.  468; 
Christenson  v.  American  Express  Co.,  15  Minn.  270 ;  Michigan 
R.  Co,  V.  Heaton,  31  Ind.  397 ;  Mobile  B.  Co.  v.  Hopkins,  41 
Ala.  446 ;  Latoson  Carriers,  sec.  28  et  seq.;  KaUman  v.  U.  8. 
Express  Co.,  3  Kan.  205 ;  Ashmore  v.  Pennsylvania  R.  Co.,  28 
N.  J.  L.  180;  EvansviUe  R.  Co.  v.  Young,  28  Ind.  516;  South- 
em  Express  Co,  v.  Moon,  39  Miss.  822;  Stedman  v.  Western 
Trans.  Co.,  48  Barb.  (N.  T.)  97 ;  Seller  v.  Pacific,  1  Oregon 
409 ;  American  Express  Co.  v.  Sands,  55  Pa.  St.  53 ;  Pennsyl- 
vania R.  Co.  V.  Butler,  57  Pa.  St.  335 ;  Stede  v.  Totonsend,  1 
Ala.  Sel.  Gas.  201,  37  Ala.  247 ;  Rmo  v.  Hogan,  12  B.  Mon. 
(Ky.)  63 ;  Pennsylvania  B.  Co.  v.  Schioartzenberger,  45  Pa.  St. 
208,  84  Am.  Dec.  490;  Beckman  v.  Shouse,  5  Rawle  (Pci.)  189; 
Bingham  v.  Bodgers,  6  W.  &  S.  (Pa.)  500,  40  Am.  Dec.  585 ; 
Laing  v.  Colder,  8  Pa.  St.  484,  49  Am.  Dec.  533 ;  IndioTiapolis 
B.  Co.  V.  Cox,  29  Ind.  360 ;  Jones  v.  Vorhees,  10  Ohio,  145 ; 
Graham  v.  Davis,  40  Ohio  St.  362 ;  Welsh  v.  Pittsburgh  B.  Co., 
10  Ohio  St.  65 ;  Clevdand  R.  Co.  v.  Curran,  19  Ohio  St  1 ; 
Maslin  v.  Baltimore  R.  Co.,  14  W.  Va.  180,  35  Am.  Rep.  748 ; 
International  R.  Co.  v.  FoUs,  3  Tex.  Cir.  App.  644  ;  Louisville 
B.  Co.  V.  Hedger,  9  Bush  (Ky.)  645 ;  Maslin  v.  Baltimore  B. 
Co.,  14  W.  Va.  180. 

For  a  full  examination  of  the  authorities  on  this  subject,  see 
Laxoe(yn  on  Oonlrocts  of  Carriers. 
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The  court  in  Boe  y.  Lockwood^  supra,  waived  the  qnMlioii  as 
to  whether  this- rale  would  apply  to  a  passenger  traTelling  on 
a  pass.  See  GrisvxM  v.  New  York  R.  Co.,  £3  Oonn.  872, 
where  that  question  is  discussed,  but  not  decided. 

In  Michigan  it  was  held,  in  Flmt  tic  P.  MarqueUe  R.  Co.  ▼. 
Weir,  37  Mich.  Ill,  that  where  one  is  riding  on  a  free  pass  the 
carrier  is  only  liable  as  a  gratuitous  bailee.  Bat  to  the  con- 
trary see  Jlalone  y.  Boston  E.  Co.,  12  Gray  (Mass.)  388;  Bean 
y.  Grem,  12  Me.  422;  MobOe  R.  Co.  v.  Hopkins,  41  Ala.  493 ; 
Thompson  Carriers^  524. 

In  Annas  y.  Milwaukee  R.  Co.,  67  Wis.  46,  27  Am.  A  Eng.  R 
Gas.  102,  57  Am.  Bep.  388,  it  is  held  that  where  one  reoeiyes 
a  free  pass  the  carrier  may  contract  from  immunity  from 
damages  caused  by  the  negligence  of  its  seryants,  except 
where  such  negligence  is  gross  or  criminal. 

The  carrier  cannot  free  itself  from  liability  by  contract  for 
loss  of  baggage  caused  by  the  wilful  act  or  tort  of  its  em- 
ployes. Jacobus  y.  St.  Paul  R.  Co.,  20  Minn.  126 ;  Mobde  A. 
Co.  y.  Hopkins,  41  Ala.  486;  or  by  their  gross  negligence^ 
Indiana  R.  Co.  y.  Mundy,  21  Ind.  51. 

Contracts  limiting  the  liabilities  of  carriers  are  to  be  con- 
strued most  strongly  against  them.     Cream  City  R.  Co.  y.  Chi^ 

cago  R.  Co.,  63  Wis.  97, 21  Am.  A  Eng.  E.  Cas,  70 ;  Black  y.  Oood^ 

rich  Transportation  Co.,  55  Wis.  97 ;  Earh  v.  C^muA,  2  Daly 

(N.  Y.)  237;  Hopkins  y.  Westcott,  6  Blatchf.  (U.  S.)  64;  Attwod 

y.  Reliance  Trans,  Co.,  9  Watts  (Pa.)  87 ;  Bingham  y.  Rogers,  6 

W.  &  8.  (Pa.)  495 ;  St.  Louis  R.  Co,  v.  Smuck,  49  Ind.  302. 

In  Cainden  R.  Co.  y.  Burke,  13  Wend.  (N.  Y.)  611,  died  28 
N.  Y.  615,  it  was  held  that  a  printed  notice  posted  up  ia 
yarious  parts  of  a  carrier's  steamer,  "  All  baggage  at  the  risk 
of  the  owner  '*  would  relieye  the  carrier  from  loss  where  tbe 
loss  occurred  by  reason  of  theft  or  robbery,  but  not  where  it 
occurred  by  reason  of  the  want  of  care  of  the  carrier,  of  ite 
seryants,  or  where  the  loss  occurred  from  defectiye  machinery^ 

In  North  Carolina  it  is  held  that  by  special  notice  brought 
to  the  knowledge  of  the  owner  the  carrier  may  qualify  his 
liability  for  loss  of  brittle,  perishable,  or  unusually  yaluabla 
articles ;  and  that  by  special  contract  the  carrier  may  relieye 
himself  from  loss  by  fire.    Smith  y.  Iforth  Carolina  R.  Oo*,  64 
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K.  Gas.  285.  Bath,  notioe  must  appear  to  have  been  aotaallj 
giTen  to  the  passenger,  or  it  must  foe  shown  that  he  knew  of 
i^  oar  that  by  reason  of  geoieral  and  notorions  naage  he  ought 
to  have  known  ik  MacUin  v.  New  Jersey  Steam  Nov.  Oo.,  7 
Abb.  Pr.  N.  8.  (N.  T.)  229. 

The  burden  of  proof  to  show  a  limitation  of  the  common- 
law  liability  of  a  carrier  rests  upon  him,  "and  nothing  short 
of  an  express  aii|julation  by  parol  or  in  writing  should  be  per- 
mitted  to  discharge  him  from  duties  which  the  law  has. 
annexed  to  his  employment  The  exemption  from  these 
duties  should  not  depend  upon  implication  or  inference, 
founded  on  doubtful  or  conflicting  evidence ;  but  should  be 
specific  and  certain,  leaving  no  room  for  controversy  between 
the  parties."  JVew  Jersey  Steam  Navigation  Co.  v.  Merchants'* 
Bank,  6  How.  (U.  8.)  383 ;  Burke  v.  South  JSdatem  B.  Co.,  41 
L.  T.  N.  S.  664. 

If  a  passenger  signs  a  contract  limiting  the  responsibility 
of  the  carrier,  he  will  not  be  absolved  from  it  by  saying  that 
be  did  not  read  it,  unless  fraud  or  deception  is  practised  on 
him.  Bate  v.  Canadian  Pac.  E.  Co.,  16  Ont.  App.  838,  37 
Am.  k  Eug.  B.  Cas.  208 ;  Louisville  B.  Co.  v.  Nvchdaiy  4  Ind. 
App.  119 ;  Steers  v.  Liverpooi  R.  Co.^  67  N.  T.  6. 

A  contract  iudepecdent  of  the  ticket  may  be  proved.     Van . 
Buskirk  v.  Itoberis.  31  N.  Y.  661. 

The  baggage-master  of  a  railway  company  has  a  right  to 
act  for  it  iu  making  contracts  for  the  carnage  of  baggage. 
Isaacson  v.  Hudson  Miver  B.  Co.,  94  N.  Y.  278,  16  Am.  A  Eng. 
K  Gas.  188.  And  any  restriction  on  his  powers  is  not  binding 
on  persons  having  no  notice  thereof.  Zahe  Shore  A  M.  S.  R, 
Co.  V.  Foster,  104  Ind.  293 ;  MinJt&r  v.  Padfio  R.  Co.,  41  Mo. 
503 ;  Hannibal  R.  Co.  v.  Smft,  12  Wall.  (U.  8.)  262 ;  Greai 
Northern  R.  Co,  v.  Shepherd,  8  Exch.  30;  Chvcago  R.  Co.  v. 
Conklin,  32  Kan.  66 ;  Ross  v.  Missouri,  K.  dk  T.  R.  Co.,  4  Mo. 
App.  682 ;  Stratus  v.  Wabash,  St.  L.  dt  P.  B.  Co.,  17  Fed.  Rep. 
209 ;  Mofuritx  v.  New  York,  L.  E.  dt  IV.  R.  Co.,  23  Fed.  Eep. 
766 ;  21  Am.  A  Eng.  £.  Cas.  286.  Contra,  AUing  v.  Boston  db 
A.  R.  Co^  126  Mass.  121;  Blumaniee  v.  FUdburg  R.  Co.,  127 
Mass.  322. 

Oonrts  have  bflen  generally  hostife  to  tha  dootrine  that  the 
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liability  of  a  carrier  for  baggage  can  be  limited  by  a  mere 
notice  of  any  kind  without  evidence  of  tlie  assent  of  tiie 
passenger  beyond  the  mere  reception  of  a  ticket  or  check 
containing  such  notice.  But  the  want  of  harmony  in  the  ad- 
judicated cases  is  conspicuous. 

The  Supreme  Court  of  the  United  States  has  taken  a  very 
DD favorable  view  of  the  eflforts  made  by  carriers  to  limit  their 
liability  by  printed  conditions  in  bills  of  lading  or  other 
papers  delivered  to  shippers.  In  Michigan  Cent,  Ji.  Co.  v. 
Mineral  Springs  Mfg,  Co,,  16  Wall.  (U.  8.)  329,  the  court  said: 

*'  It  is  not  only  against  the  policy  of  the  law,  but  a  serious 
injury  to  commerce,  to  allow  the  carrier  to  say  that  the 
shipper  of  merchandise  assents  to  the  terms  proposed  in  a 
notice,  whether  it  be  general  to  the  public  or  special  to  a  par- 
ticular person,  merely  because  he  does  not  expressly  dissent 
from  them.  If  the  parties  were  on  an  equality  in  their 
dealings  with  each  other  there  might  be  some  show  of 
reason  for  assuming  acquiescence  from  silence ;  but  in  the 
nature  of  the  case  this  equality  does  not  exist,  and,  therefore, 
every  intendment  should  be  made  in  favor  of  the  shipper 
wheii  he  takes  a  receipt  for  his  property,  with  restrictive  con- 
ditions annexed,  and  says  nothing,  that  he  iotends  to  rely 
)ipon  the  law  for  the  security  of  his  rights. 

''It  can  readily  be  seen,  if  the  carrier  can  reduce  his 
liability  in  the  way  proposed,  he  can  transact  business  on  any 
terms  he  chooses  to  prescribe.  The  shipper,  as  a  general 
thiug,  is  not  in  a  condition  to  contend  with  him  as  to  terms, 
nor  to  wait  the  result  of  an  action  at  law  in  case  of  refusal  to 
c^rry  unconditionally.  Indeed,  such  an  action  is  seldom 
resorted  to,  on  account  of  the  inability  of  the  shipper  to  delay 
sending  his  goods  forward.  The  law,  in  conceding  to  carriers 
the  ability  to  obtain  any  reasonable  qualification  of  their 
responsibility  by  express  contract,  has  gone  as  far  in  this  di- 
reofcion  as  public  policy  will  allow.  To  relax  still  further  the 
strict  rules  of  the  common  law  applicable  to  them,  by  presum- 
ing; acquiescence  in  the  conditions  on  which  they  propose  to 
carry  freight  when  they  have  no  right  to  impose  them,  would, 
in  our  opinion,  work  great  harm  to  the  business  community." 
.That  was  not  a  case  relating  to  baggage ;  but  the  reasoning 
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of  the  court  applies  with  full  force  to  the  subject  under  dis- 
cusaiop,  since  passengers'  tickets  and  checks  are  usually  re- 
ceived under  circumstances  less  favorable  to  deliberation  than 
those  which  commonly  attend  the  issue  of  bills  of  lading  for 
goods. 

A  passenger  buying  tickets  does  not  usually  understand 
that  he  is  making  a  contract  with  the  carrier  issuing  it ;  but 
supposes  that  he  is  simply  receiving  a  check  showiug  that  his 
fare  has  been  paid  over  the  line  to  the  place  named  in  the 
ticket  Kansas  Oity  R.  Co,  v.  liudebaugh,  38  Kan.  45,  34 
Am.  &  Eug.  B.  Cas.  219.  Such  a  ticket  or  a  check  for  bag* 
gage  is  merely  a  voucher,  showing  the  payment  of  the  fare, 
or  the  receipt  of  baggage,  and  is  no  proof  of  any  agreement 
between  the  parties.  Baltimore  R.  Co.  v.  Campbell^  36  Ohio 
St.  647,  3  Am.  &EDg.  R  Cas.  246;  Davis  v.  Chicago  R.  Co., 
83  Iowa  744.  See  note  to  Mauritz  v.  New  York  R.  Co.,  23 
Fed.  Rep.  766,  21  Am.  &  Eug.  R.  Cas.  286;  The  Pacific, 
Deady  (U.  S:)  17  ;  fFilson  v.  Chesapeake  R.  Co.,  21  Grat.  (Va.) 
654 ;  Broion  v.  Eastern  R.  Co.,  11  Cush.  (Mass.)  97.  In  the 
last-named  case  the  court  said  :  ''  A  mere  passenger  ticket  in 
the  form  in  general  use  would  not  naturally  induce  the  read- 
ing of  its  contents.  The  party  receiving-it  might  well  suppose 
that  it  was  a  mere  check  signifying  that  he  had  paid  his  pas- 
sage to  the  place  indicated  in  his  ticket'* 

It  is  generally  held  that  the  mere  knowledge  on  the  part  of 
the  passenger  of  a  condition  printed  or  written  on  a  checks 
ticket,  receipt,  or  other  paper,  or  posted  up  in  an  ofiSce  or 
other  place  before  commencing  his  journey  is  not  sufficient 
evidence  of  his  assent  to  it,  but  that  the  burden  of  proof  is  on 
the  carrier  to  show  that  the  passenger  agreed  to  the  terms 
thus  proposed.  Baltimore  R.  Co.  v.  Campbell,  36  Ohio  St.  647,  3 
Am.  &  Eug.  R.  Chs.  647,  38  Am.  Rep.  617  ;  KenJt  v.  Baltimore  R. 
Co.,  45  Ohio,  284.  31  Am.  &  Eng.  Gas.  125  ;  Kansas  City  R. 
Co.  v.  Rvdebaugh,  38  Kan.  45.  34  Am.  &  Eug.  K  Gas.  219 ; 
Lirnburger  v.  Westcott,  49  Barb.  (N.  Y.)  283  ;  Ixmdon  Lis.  Co.  v. 
Rome  R.  Co.,  68  Hun  (N.  T.)  598,  23  N.  T.  Supp.  231 ;  Nevins 
V.  Bay  State  Steamboat  Co.,  4  Bosw.  (N,  ¥.)  225,  234 ;  NeiveU 
y.  Smith,  29  Vt.  255 ;  Western  Transportation  Co.  v.  NewhaU, 
24  111.  466 ;  BcUdtmn  v.  CoUins,  9  Rob.  (La.)  468  ;  Lake  Shore 


X  GENEBAL  UABILITT  OF  0ABBIEB8  OF 

R.  Co.  T.  Oreeuvnod,  79  Pa.  St.  878;  Peck  v.  Wseka^  84  Oou. 
145 ;  Burnbam  y.  Gfwnd  TrvMk  B.  <k^  63  Me.  298, 18  Axn. 
Bep.  220 ;  Camdm  B.  Co,  y.  Bdbnap,  21  Wend.  QL  Y.)  354; 
BoUuter  y.  JVowlen,  19  Weed.  (K  Y.)  234 ;  FoUs  y.  Wabash 
B.  Co.,  17  Mo.  App.  394 ;  61ocomb  y.  Fairchild,  7  Hill  (K  Y-) 
292 ;  Macldin  y.  ^eu;  Jersey  Steamboat  Co.,  7  Abb.  Pr.  N.  8. 
(N.  Y.)  229 ;  Sears  y.  JSiw^em  B.  Co^  14  Allen  (Maas.)  437; 
Grace  y.  Adams,  100  Mass.  508 ;  Quimby  y.  FoncfeTT&tZ^p  17  N. 
Y,  313 :  Wmiams  y.  Fanderftttt,  28  N.  Y.  222.  The  Majestic, 
66  Fed.  Bep.  244  ;  Henderson  y.  Stevenson,  L.  B.  2  H.  L.  S.  G. 
470 ;  Moses  y.  jBa«to»  B.  Co.,  32  N.  H.  623,  64  Am.  Dec.  381, 
and  note  ;  KimbaU  y.  RuOand  B.  Co.,26  Yt.  247,  62  Am.  Dec. 
667,  and  note  ;  Freeman  y.  Neioton^SK  D.  Smith  (N.  Y.)  246; 
Cole  Y.  Ooodtdn,  19  Wend.  251;  Clerk  v.  i^ox^^,  21  Wend. 
(N.  Y.)  153 ;  Dorr  y.  New  Jersey  Steam  Nov.  Co.,  11  K  Y. 
485 ;  Fibel  y.  Zivingston,  64  Barb.  (N.  Y.)  179 ;  Clark  y.  i^cia^ 
eoa,  21  Wend.  (N.  Y.)  163 ;  FoiveU  y.  ifeyer*,  26  Wend.  (N.  Y.) 
691 ;  Farmer's  Bank  y.  Champlain  Trans.  Co.,  23  Vt.  186 ; 
jffeim  Y.  Green,  12  Me.  422.  So  held  where  a  receipt  was 
given  for  baggage,  which  receipt  limited  the  amount  of 
recovery  to  $100,  the  passenger  not  having  read  the  con- 
dition. Woodruff  Y.  SJiemrd,  9  Hun  (S.  Y.)  322.  See  also 
Grossman  v.  Dodd,  17  N.  Y.  Supp.  865. 

Notwithstandiug  the  above  decisions,  a  carrier  may  doubt- 
less make  for  his  own  protection  and  the  greater  protection 
of  the  baggage  such  reasonable  regulations  as  to  checkings 
custody,  and  carriage  of  it  as  may  be  suggested  by  reason  and 
expei'ieuce.  Thompson  Carriers,  629 ;  Gleason  v.  Goodrich 
Transp.  Co.,  32  Wis.  86 ;  Baldtain  v.  Cottins,  9  Bob.  (La.)  468 ; 
Freeman  v.  Neioton,  3  E.  D.  Smith  (N.  Y.)  246.  And  these,  if 
brought  to  the  notice  of  the  passenger,  would  no  doubt  be 
binding  on  him.  Not  so,  however,  if  such  regulations  were 
in  violation  of  the  charter  of  the  corporation  of  the  carrier. 
Munster  v.  Sovth  Eastern  B.  Co.,  4  C.  B.  (N.  S.)  67a  In  Glea- 
son V.  Goodrich  Transportation  Co.,  32  Wis.  85,  it  was  held 
that  notices  put  up  in  a  steamboat  as  to  the  delivery  of  bag^ 
gage  was  binding  on  passengers  if  informed  of  the  rules  con- 
tained therein,  and  if  they  were  reasonable.  In  that  case  the 
coort  said :  "  Xlie  oouaent  of  the  passenger  to  such  conditioiia 


is  not  neoesaarj.  It  is  enongli  that  lie  knows  theniy  and,  that 
fact  being  asoertaiaed,  compliance  with  them  will  be  required 
bjlaw." 

The  carrier  may  qualify  his  liability  by  a  general  notice  of 
any  reasonable  requisition  to  be  observed  as  to  the  manner 
of  delivery,  entry  of  parcels,  information  of  contents,  rates  of 
freight,  and  the  like ;  but  he  cannot  thus  limit  the  liability 
imposed  on  him  by  the  common  law  or  by  public  policy. 
Alerriman  v.  Mai/  Queen^  Newb.  Adm.  464;  New  Jerfey 
Steam  Nav.  Co.  \.  MerchaaUs'  Bojnk,  6  How.  (U.  8.)  344, 

The  case  of  Hopkins  v.  Westooit,  6  Blatchf.  (U.  S.)  64, 12  Fed. 
Cases,  495,  can  iiardly  be  reconciled  with  the  rulings  made 
by  the  Supreme  Court  of  the  United  States.  In  that  case 
it  appeared  that  an  expressman  gave  to  a  passenger  a  check 
containing  a  printed  notice  that  the  former  would  not  become 
liable  *'  .or  merchandise  or  jewelry  contained  in  baggage 
received  upon  baggage  checks,  nor  for  loss  by  fire,  nor  for 
an  amount  exceeding  $100  upon  any  article  unless  specially 
figreed  for  in  writing  on  this  check  receipt,  and  the  extra  risk 
paid  therefor."  The  court  held  that  the  passenger  was 
bound  by  this  notice,  though  he  did  not  read  it ;  but  that  the 
language  of  the  paper  should  be  construed  against  the  car- 
rier. The  words  ''  any  article  "  were  accordingly  held  not 
to  mean  any  piece  of  baggage  and  its  contents,  but  any  article 
coutained  in  any  piece  of  baggage.  The  result  was  that  the 
plaintiff  recovered  a  judgment  for  $700. 

In  Peunsjlvania  it  is  held  that  a  passenger  is  bound  by  a 
notice  limiting  or  disclaiming  responsibility  for  ba^age 
printed  on  his  ticket,  and  contained  on  placards  in  the  ticket 
office  of  the  carrier ;  though  the  court  expressed  regret  that 
this  rule  had  been  established  by  previous  decisions.  Laing 
V.  Guilder,  8  Pa.  St  479 ;  Pennsylvania  R.  Co.  v.  Baiordan,  119 
Pa.  St  681.  But  the  terms  of  the  notice  must  be  explicit, 
and  free  from  ambiguity.  Oamden  R.  Co.  t.  BfMavf^  16  Pa. 
St.  77.  The  notice  must  be  brought  home  to  the  passenger, 
Penwiylvanva  R.  Co,  v.  Schwarzenberffer,  45  Pa.  St  215.  la 
Famham  v.  Caimden  B.  Co.  55  Pa.  St  58,  it  is  said  Uiat  the 
liability  may  be  limited  by  contract,  and  "  perhaps  by  notice.** 
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In  Hottiater  v.  Notden,  19  Wend.  (N.  T.)  234,  which  was  a 
case  growing  ont  of  a  loss  of  baggage,  Bbonson,  J.,  said : 

**  Now  the  carrier  is  under  a  legal  obligation  to  receive  and 
convey  the  goods  safely,  or  answer  for  the  loss.  He  has  no 
right  to  prescribe  any  other  term^ ;  and  a  notice  can  at  the 
most  only  amount  to  a  proposal  for  a  special  contract 
which  requires  the  assent  of  t^e  other  party.  Putting  the 
matter  in  the ,  most  favorable  light  for  the  carrier,  the  mere 
delivery  of  goods  after  seeing  a  notice  cannot  warrant  a 
stronger  presumption  that  the  owner  intended  to  assent  to  a 
restricted  liability  on  the  part  of  the  earner  than  it  does  that 
he  intended  to  insist  on  the  liabilities  imposed  by  law ;  and 
a  special  contract  cannot  be  implied  where  there  is  such 
an  equipoise  of  probabilties.** 

lu  Iowa  and  Texas  all  contracts  and  regulations  limiting 
the  liability  of  common  carriers  are  rendered  void  by  statute. 

In  Indiana  it  is  held  that  the  liability  of  the  carrier  can 
only  be  limited  by  express  contract,  and  that  the  receipt 
by  a  passenger  of  a  ticket  on  which  was  printed  these 
words :  ''  In  consideration  of  free  carriage,  its  (the  trunk's) 
value  is  agreed  to  be  limited  to  $100,"  does  not  show  any 
contract  To  the  same  effect  see  MdUme  v.  Boston  £.  Co.^  12 
Oray  (Mass.)  388. 

In  Henderson  v.  Stevenson,  2  Scotch  App.,  13  Moak*s  Bep. 
141,  the  plaintiff  Lad  received  a  ticket  which  contained  no 
condition  on  its  face,  but  on  the  back  of  which  was  printed 
one  that  absolved  the  defendant  carrier  from  all  liability 
for  loss  of  baggage ;  but  this  printed  matter  on  the  back  of 
the  ticket  was  not  referred  to  on  the  face  of  it,  and  it  was 
shown  that  the  passenger  had  not  read  the  condition  before 
entering  on  Lis  journey.  The  court  held  Coverruling  Zunz  v. 
South  Eastern  R.  Co.,  L.  R/4  Q  B.  544).  tLat  tLe  plaintiff  Lad 
not  assented  to  the  condition,  and  that  Le  was  not  bound  by 
it.    See  note  to  Henderson  v.  Stevenson,  13  Moak's  Rep.  141. 

A  carrier,  after  receiving  a  passenger's  baggage,  cannot 
limit  his  responsibility  by  a  notice  printed  on  a  ticket  after- 
wards purchased.  Nevins  v.  Bay  State  Stearnboat  Co.,  4  Bosw. 

<N.  y.)225. 

Notices  tending  to  deceive  or  mislead  the  passenger,  as 
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where  they  were  printed  in  obscure  places,  or  in  fine  print, 
have  always  been  rejected  as  ineffectual  unless  his  attention 
was  particularly  called  to  the  notice,  tod  his  assent  secured. 
Clayion  v.  Hunt^  3  Campb.  2T ;  Vemer  v.  Schioeitzer^  32  Pa. 
St.  208 ;  Sutler  y.  JSeame,  2  Campb.  415  ;  Zaioson^  on  Contracts 
of  Carriers^  sec.  123. 

In  Malone  v.  Boston  H,  Co.,  12  Gray  (Mass.)  ^88,  a  ticket 
had  printed  on  the  back  of  it  a  limitation  of  the  liability 
of  the  carrier  for  baggage  printed  in  small  type,  the  face  of 
the  ticket  having  printed  on  it  the  words,  "  Look  on  the  bach'* 
The  court  held  that  this  fact  did  not  have  the  effect  to  limit 
the  responsibility  of  the  carrier,  and  that  the  fact  that 
printed  notices  containing  like  limitations  were  posted  up 
in  the  cars  did  not  change  the  resuli  The  printing  of  such 
notices  in  small  type  so  as  to  render  them  inconspicuous 
has  always  beeu  regarded  as  evidence  of  a  fraudulent  intent 
to  mislead.  Brotcn  v.  Eastern  R.  Co.,  11  Cush.  (Mass.)  100; 
Butler  V.  Heave,  2  Campb.  415  ;  Davis  v.  WiUan,  2  Stark.  279 ; 
Kerry.  Willan^  2 Stark. 53  ;  MactdinY.  fVaterhouse,  5  Biug.  212. 

Where  a  sleeping  car  company  sells  a  ticket  containing  the 
words,  *' wearing  apparel  or  baggage  placed  in  the  car  will  be 
entirely  at  the  risk  of  the  owners,'*  this  will  nut  relieve  the 
railway  company  from  liability  for  lost  baggage.  ZouisviUe 
Ji.  Co.  V.  Katzerdterger,  16  Lea,  3S0,  57  Am.  Rep.  232;  CZfwe- 
UiA,  a,  C  A  f.  M,  Co.  V.  Walrath,  38  Ohio  St.  461,  8  Am.  A  Eug. 
R  Cas.  371,  43  Ain.  Rep.  433;  lUimis  R.  Co.  v.  Handy,  63 
MisH.  609,  56  Am.  Rep.  816. 

The  liability  of  a  carrier  in  respect  of  baggage  is  not  limited 
by  a  notice  printed  on  the  face  of  a  ticket  issued  to  the  ])hs- 
senger  stating  the  terms  on  which  the  baggage  will  be  carried 
unless  liis  attiention  is  called  to  the  notice  when  bn3nng  the 
ticket,  or  unless  it  appears  that  he  was  negligent  in  failing  to 
read  the  conditions  on  the  ticket.  Ketfd  v.  Miflland  R.  Co., 
10  Q.  B.  1;  Wilsm  v.  Chesapeake  R.  Co.,  21  Gratt.  ^Va.)  676 ; 
Mauritz  v.  New  York  R.  Co.,  23  Fed.  Rep.  765,  21  Am.  &  Eug. 
K.  Cas.  286.  Such  a  notice  printed  in  English  was  held  not 
to  affect  a  passenger  who  could  not  read  the  English  language. 
Camden  R.  Co.  v.  Baldauf,  16  Pa.  St.  67. 

Discovery  of  a  condition  after  a  journey  has  commenced 
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win  not  affect  the  r^bts  of  tbe  passengor.  JSlKcoton  t.  Penmf^ 
mma  R.  Co.,  48  K  T.  213^  3  Am.  By.  Bep.  528,  afirming  8. 
o.  2  Abb.  Pr.  N.  S.  229;  Kent  r.  Baltimore  B.  Co.,  46  Ohio  St 
284,  31  Am.  A  Eiig.  R  Cas.  125 ;  Preniioe  ▼.  Jhcker,  49  Barb. 
(N.  T.)  21 ;  Gcmien  B.  Co,  v.  Bdldcmf,  16  Pa.  8t  67.  So 
where  the  passenger  is  unable  to  read.  Davis  t.  WiUan,  2 
Stark.  279 ;  noto  to  Smith  y.  Home,  Holt  646.  Where  the 
ticket  declared  that  the  carrier  would  not  be  responsible  for 
baggage  in  excess  of  $100,  it  was  heU  that  the  passenger  was 
not  bound  thereby  in  the  absence  of  special  agreement. 
JVevins  v.  Bay  State  Steamboat  Co.,  4  Bosw.  (N.  T.)  226.  In 
Madan  v.  Sherard,  73  N.  Y.  330,  the  question  as  to  whether 
the  passenger  knew^of  a  notice  of  tliis  kind,  and  assented  to  it, 
was  left  to  the  jury ;  the  court  holding  that  the  mere  accept- 
ance of  a  receipt  containing  such  a  notice  did  not  show  any 
contract  to  limit  the  liability  of  the  carrier.  See  also  Blossom 
V.  Dodd,  116  N.  Y.  264 ;  Prentice  v.  Decker,  49  Barb.  (N.  Y.) 
21 ;  Limburger  v.  Westcoft,  49  Barb.  (N.  Y.)  283 :  Swnderland  v. 
WestcGtt,  2  Sweeny  (N.  Y.)  260 ;  Woodrt^  v.  Sherard,  9  Hun 
322. 

Where  a  ticket  was  presented  to  a  passenger  with  a  state- 
menlt  that  she  should  sign  it  for  purposes  of  identification, 
and  nothing  was  said  about  a  condition  printed  on  it  limiting 
the  responsibility  of  the  carrier  to  $100  for  loss  of  wearing 
apparel,  and  the  passenger,  having  sore  eyes,  could  not  read 
the  condition,  it  was  held  that  the  condition  was  not  binding 
on  her.  Anderson  v.  Canadian  Pac.  B.  Co.,  17  Out.  Bep.  747, 
40  Am.  &  Eng.  B.  Cas.  624. 

So  where  a  passenger  was  given  a  receipt  for  baggage  at 
night  in  a  dimly  lighted  car  that  was  running  rapidly,  the  re- 
ceipt containing  a  condition  that  was  obscurely  printed,  and 
there  was  no  evidence  that  he  consented  to  the  condition,  it 
was  held  that  he  was  not  bound  thereby.  Blossom  v.  Dodd,  43 
N.  Y.  264. 

Where  one  had  tickets  over  a  certain  line  of  railway  from 
New  York  to  New  Orleans,  which  he  gave  to  the  baggage- 
master  of  a  railway  company  when  he  applied  to  have  his 
baggage  checked,  and  the  baggage-roaster  gave  him  a  check 
showing  by  numerous  letters  and  abbreviations  that  the  bag- 
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^lg»  woald  be  sent  o^fex  a  different  liBe,  and  ^e  passenger 
failed  to  examine  tbe  check, it  wae  held  tLat  the  common-law 
liability  of  the  carrier  was  not  waiTed.  Jsiiacson  t*  New  York 
M.  Oo^  94  N.  y.  278, 16  Am.  &  £ug  B.  Gas.  188. 

As  passengers  on  steamships  usually  purchase  their  tickets 
in  advance  of  the  time  of  the  sailing,  it  has  been  supposed 
that  they  examine  their  tickets  before  embarkiug ;  and  hence 
they  are  held  to  have  acquiesced  in  any  reasonable  couditions 
that  may  be  written  or  printed  on  them.  So  held  where  the 
carrier*s  liability  was  thus  limited  to  fifty  pounds,  it  appeariug 
that  the  passenger  had  time  to  examiue  the  ticket  before  sail- 
mg.  Potter  v.  The  Majestic,  60  Fed.  Rep.  624,  9  0.  C.  A.  161. 
In  that  case  the  purchaser  of  the  ticket  did  not  in  fact  read 
it  before  the  commencement  of  the  journey;  but  he  had 
aaiple  time  to  read  ii 

So  the  conditions  printed  on  the  back  of  a  ^  thousand  mile  " 
ticket  are  binding  on  the  purchaser.  I'erre  Haute  Ii.  Co.  t. 
Fitzgerald,  47  Ind.  79. 

But  where  a  steamship  ticket  contained  a  like  condition, 
but  the  passenger  was  required  to  pay  extra  freight  on  his 
baggai^e,  it  was  held  that  the  condition  was  inoperative. 
Wataerberg  v.  Cunard  /Sieamahip  Co.,  28  N.  Y.  Supp.  250,  8  Misc. 
Eep.  (N.  Y.)  78. 

In  Steers  v.  Liverpool  Steamship  Co.,  57  N.  Y.  1,  such  a  ticket 
was  bought  and  signed  by  the  agent  of  the  plaintiff.  It  pro- 
vided that  the  carrier  should  not  be  liable  in  any  event  for 
more  than  $50  unless  a  bill  of  lading  or  receipt  was  signed 
therefor,  specifying  the  articles  and  their  value,  and  that  money, 
jeweli*y,  and  all  valuables  were  at  the  passenger's  risk,  unless 
placed  in  the  charge  of  the  company,  and  a  bill  of  lading  or 
receipt  should  be  signed  therefor.  On  going  on  board,  the 
trunk  of  the  plaintiff  was  put  in  the  custody  of  the  defendant's 
agent,  who  assumed  to  take  charge  of  it ;  at  the  end  of  the 
voyage  the  defendant  did  not  produce  it  or  account  for  it.  It 
was  held  that  there  could  be  no  recovery  for  more  than  $50, 
though  there  was  gross  negligence  on  the  part  of  the  carrier. 

Assent  will  be  presumed  from  the  taking,  retention,  and  use 
of  a  commutation  tickeL    Louisville  B.  Co.  v.  HarrisSf  9  Lea 
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(Tenn.)  80,  42  Am,  Rep.' 668. '  JBland  v.  Sotdhem' Pacific  B.  Cb., 
65  Gal.  570,  3  Am.  &  Eiig.  R.  Gas.  285,  36  Am.  Rep.  50. 

lu  Anderson \.  Canadian  Pacific  R,  Co,,  17  Ont  Rep.  747,  4()  ;_ 
Am.  &  £ug*  R*  Gas.  624,  the  passenger's  ticket  contained  .^  J 
these  words  :  *'  In  consideration  of  the  reduced  rate  at  which  :: 

this  ticket  is  sold,  I  hereby  agree  to  all  the  provisions  of  the 
above  contract,"  one  of  which  was  that  the  carrier  should  not 
be  liable  for  baggage  beyond  the  value  of  $100.  It  appeared 
that  the  ticket  was  not  sold  at  a  reduced  rate,  and  that  it  was 
not  signed  bj  the  passenger.  The  court  held  that  there  was 
no  contract  limiting  the  liability  of  the  carrier  as  to  the 
amount  of  recoverv. 

Where  the  passenger  signed  an  agreement  that  the  carrier 
did  not  assume  any  liability  on  baggage  except  for  wearing 
apparel,  and  then  only  for  a  sum  not  exceeding  $100,  and  the 
baggage  was  broken  open  during  transit,  and  $300  worth  of 
wearing  apparel,  jewelry,  etc.,  were  taken  out,  and  the  carrier 
would  not  account  for  a  refusal  to  deliver  the  baggage,  the 
presumption  is  that  it  has  been  guilty  of  negligence,  and  the 
passenger  may  recover  the  full  amount  of  the  loss.  Louis- 
viUe  R,  Co.  v.  Uichdai,  4  Ind.  App.  119. 

As  we  have  seen  in  Steers  v.  Liverpool  Steamship  Co.,  in  a 
similar  case  the  court  inferred  negligence  on  the  part  of  the 
carrier,  but  held  that  the  recovery  could  not  exceed  the 
amount  named  in  the  ticket. 

Gontr.icts  of  carriers  limiting  their  responsibility  for  bag- 
gage which  are  unreasonable,  inconsistent  with  any  statute, 
or  with  tljeir  duties  to  the  public  will  not  be  enforced  by  the 
courts.  A^ew  York  R.  Co.  v.  Fralqf,  100  U.  S.  2+.  Where  a 
traveJlinq^  salesman  shipped  his  samples,  receiving  a  brass 
cl^eck,  and  also  an  excess-bngga^e  coupon  ticket,  which  pro- 
vided that  it  should  be  surrendered  with  the  brass  check  in 
order  to  get  the  baggage,  it  was  lield  that  this  requirement 
was  not  unreasonable.  Texas  R.  Co.  v.  WiEis^  3  Tex.  App. 
(Giv.  Gas.)  94.  Bat  a  regulation  of  a  carrier  that  it  will  not 
he  responsible  for  baggage  unless  fully  and  projterly  yd- 
dressedy  with  the  name  and  destination  of  the  owner  thereon, 
is  not  a  reasonable  one.  Cutter  v.  North  London  R,  Co.,  19 
Q.  B.  Div.  64,  31  Am.  &  Eng.  B.  Gas.  105.    So  a  by-law  of  a 
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tsarrier  company  providing  that  it  shall  not  be  responsible  for 
baggage  until  it  is  booked  and  paid  for,  is  unreasonable. 
WUliams  v.  GrecU  Western  H,  Co.,  10  ExcL.  15.  Where  the 
plaintilTs  ticket  contained  a  condition  limiting  the  carrier's 
liability  for  loss  of  baggage  to  $50,  and  her  baggage,  contain- 
ing the  wearing  apparel  of  herself  and  two  children,  was  lost 
on  the  way,  it  was  held  that  the  condition  was  unreasonable. 
Olovinski  v.  Cunard  Steamship  Co.,  4  Misc.  (N.  Y.)  266.  So  a 
limitation  of  the  liability  of  the  carrier  for  loss  of  baggage  to 
a  recovery  for  wearing  apparel  not  to  exceed  $100,  was  held 
to  be  unreasonable.  Davis  v.  Chicago  M.  Co,,  83  Iowa  744, 
15  Am.  &  Eug.  R.  Cas.  424. 

A  regulation  that  passengers  should  not  take  their  baggage 
into  the  state-room  of  a  steamboat  was  held  unreasonable  as 
applied  to  satchels  such  as  travellers  usually  take  to  their 
sleeping  apartments.  ilacJdin  v.  New  Jersey  Steamboat  Co.,  7 
Abb.  Pr.  N.  S.  (N.  Y.)  229. 

The  question  of  reasonableness  is  one  for  the  court  where 
the  facts  are  undisputed.  Vedder  v.  Fellows,  20  N.  Y.  126. 
Otherwise  it  is  a  mixed  one  of  law  and  fact,  and  should  be  left 
to  a  jury.     Thompson  Carriers,  335. 

A  carrier  may  by  notice  brought  home  to  the  passenger, 
require  him  to  state  the  nature  and  value  of  his  baggage,  and 
if  the  passenger  give  an  answer  false  in  a  material  point,  the 
carrier  will  be  absolved  from  the  consequences  of  a  loss  not 
occasioned  by  negligence  or  misconduct.  Hdlister  v.  Noidin, 
19  Wend.  (N.  Y.)  234. 

Under  a  New  Jersey  statute  a  carrier  may  limit  his  liability 
for  baggage  to  $100  by  placing  a  notice  to  that  effect  in  some 
conspicuous  place  in  the  receiving  office  for  baggage^  and  in- 
serting it  in  tickets  given  to  passengers.  Under  this  statute 
both  methods  must  be  pursued.  Brovm  v.  Camden  R.  Co.,  83 
P«i.  8t.  316. 

Where  a  carrier  gives  notice  that  he  will  not  be  responsible 
for  ba^gfage  unless  certain  conditions  are  complied  with,  he 
must  erive  the  passenger  an  opportunity  to  comply  with  such 
conditions.  Thus  a  regulation  made  by  a  carrier  that  he  will 
not  be  responsible  for  baggage  that  is  not  checked  will  be 
ineffectual  where  the  passenger  takes  his  baggage  to  the 
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proper  place  where  baggage  is  usually  checked,  and  demands 
a  check  from  the  agent  of  the  carrier,  but  is  told  that 
another  agent,  whose  duty  it  is  to  give  checks,  is  absent,  and 
the  baggage  is  injured  or  lost  J^reeman  v.  Newton^  3  E.  D. 
Smith  (N.  Y.)  246. 

An  act  of  congress  limiting  the  liability  of  carriers  by  water 
of  goods  or  merchandise  in  case  of  fire  unless  caused  by 
design  or  neglect  of  the  carrier  was  held  to  apply  to  baggage. 
U,  S.  Rev,  St.  sec.  4282 ;  Chisholm  v.,  Northern  Tranap.  Co.^ 
61  Barb.  (N.  Y.)  363 ;  Chamberlain  v.  Western  Transp.  Co ,  44 
N.  Y.  305.  Held  otherwise,  however,  in  Durdap  v.  Jntemational 
Steamboat  Co.,  98  Mass.  371. 

A  carrier  cannot  prove  a  contract  limiting  his  liability 
mnless  it  has  been  pleaded.     Weatcott  v.  Fargo,  61  N.  Y.  542. 

The  question  whether  the  passenger  knew  or  assented  to 
the  condition  printed  or  written  on  a  ticket  or  check  before 
the  commencement  of  his  journey  is  a  question  for  the  jury, 
unless  the  facts  are  undisputed,  in  which  case  the  question 
must  be  decided  by  the  court.  Brown  Y.JSastem  R.  Co.,  11 
Cush.  (Mass.)  97 ;  Kent  v.  Baltimore  <b  0.  R.  Co.,  45  Ohio  St 
288,  31  Am.  &  Eng.  R.  Gas.  125. 

lu  New  York  it  is  held  that  the  burden  of  proving  negli- 
gence is  on  the  plaintiff;  Cochran  v.  Dinsmore,  49  N.  Y.  249, 
and  mere  non-delivery  is  not  sufficient  proof  of  misfeasance 
to  show  a  conversion.  Magnin  v.  Dinsmore,  70  N.  Y.  410. 
Elsewhere  it  is  held  that  in  order  to  avail  himself  of  a  special 
contract  limiting  his  liability  the  carrier  must  show  that  he 
took  reasonable  care  of  the  baggage.     Adame  v.  Stettaners,  61 

m.  184. 

The  carrier  must  first  show  that  such  a  contract  was  made 
under  circumstances  indicating  fairness  and  good  faith ;  and 
then  the  onus  is  on  the  plaintiff  to  show  that  by  reason  of 
duress,  fraud,  or  collusion  it  ou^ht  not  to  be  enforced.  Adams 
Express  Co.  v.  Chdhrie,  9  Bush  (Ky.)  78. 

The  doctriue  that  a  carrier  may  restrict  his  liability  by 
contract  does  not  change  the  rule  as  to  the  burden  of  proof 
as  to  negligence ;  and  the  loss  of  baggage  in  his  hands  raises 
a  presumption  of  negligence  which  he  must  rebut  before  he 
can  avail  himself  of  the  limitation.    Drew  v.  Red  Line  Co.,  3 
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Mo.  App.  486 ;  Gray  v.  Mobih  Trade  Co.^  55  Ala.  387 ;  Lupe  v. 
AttarUic  R.  Co.^  3  Mo.  App.  77  ;  Brovm  v.  Adams  Express  Co.^ 
15  W.  Va.  812. 

Contracts  of  this  kind  for  service  to  be  performed  by  car- 
riers on  lines  extending  through  different  states,  if  valid 
where  made,  will  be  enforced  in  another  state  where  such 
contracts  are  not  permitted.  Tolbott  v.  Merchants^  Transp. 
Co,,  41  Iowa  247 ;  Fonseca  v.  Gimard  Steamship  Co.,  153  Mass. 
653. 

WHAT  IS  BAGGAGE. 

As  Mr.  J.  Field  said  in  Hannibal  R.  Co.  v.  Swift^  12  Wall 
(U.  S.)  272,  the  contract  of  the  carrier  to  carry  the  passenger 
"only  implies  an  undertaking  to  transport  such  a  limited 
quantity  of  articles  as  are  ordiuarily  taken  by  travellers  for 
their  personal  use  and  convenience,  such  quantity  depending, 
of  course,  upon  the  station  of  the  party,'  the  object  and  length 
of  his  journey,  and  many  other  considerations."  See,  also. 
New  York  R.  Co.  v.  Fraloffy  100  U.  S.  29,  and  cases  cited  in 
the  opinion. 

Oreat  difficulty  arises,  however,  in  the  application  of  this 
rale.     We  can  only  note  the  results  of  adjudicated  cases. 

In  Macroio  v.  Great  Western  R.  Co.,  L.  R.  6  Q.  B.  612,  it  is 
said  by  Cockburn,  C.J.,  that  baggage  includes  not  only  all 
articles  of  apparel,  whether  for  use  or  ornament,  but  also  the 
gun-case  or  the  fishing  apparatus  of  the  sportsman,  the  easel 
of  the  artist  on  a  sketching  tour,  or  the  books  of  a  student, 
-  and  other  articles  of  an  analogous  character,  the  use  of  which 

I  is  personal  to  the  traveller. 

It  is  not  necessary  that  the  articles  constituting  baggage 
shall  be  intended  for  the  use,  comfort,  or  convenience  of  the 
passenger  on  his  journey.     If  they  be  such  as  are  usually  car- 
J  ^ed  by  travellers   in   their   baggage,  such  as  a  reasonable 

■  /jnjount  of  wearing  apparel,  and  of  the  common  conveniences 

of  life,  such  as  one  may  reasonably  take  with  him  on  a  jour- 
ney, the  carrier  will  be  liable  for  them  as  baggage,  though 
^^'®   passenger  may  not  have  expected  to  use  them  on  his 
^vels.     Hutchinson  Carriers,  sec.  686 ;  Dexter  v.  Syracuse  R^ 
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Co.,  42  N.  T.  326 ;    Curtis  v.  Ddatcare  R,,   74  N.  T.  116 ; 
2'oledo  li,  Co.  V.  Hammond,  33  Ind.  379. 

Members  of  the  same  family  travelling  together  may  carry 
each  other's  effects.  Curtis  v.  Delaware  R.  Co,,  74  N.  Y.  116; 
Dexter  v.  Syracuse  E.  Co.,  42  N.  Y.  326. 

A  tnivelliug  salesman's  illustrated  catalogue,  used  by  him 
in  hhs  business,  was  held  to  be  personal  baggage.  Stauh  v. 
Kendrick,  121  Ind.  226,  40  Am.  &  Eng.  R.  Cas.  632. 

The  value  of  the  baggage  may  vary  according  to  the 
length,  character  and  purposes  of  the  journey,  and  the  sta- 
tion in  life  of  the  passenger.  In  New  York  R,  Co.  v.  Fraloff, 
lOU  U.  S.  24,  a  Bussian  lady  of  wealth,  high  rank,  and  high 
social  standing,  while  travelling  on  a  railway,  had  one  of  her 
trunks  broken  open  by  a  thief,  who  stole  therefrom  laces, 
which  'she  testified  were  worth  $75,000.  A  jury  returned  a 
verdict  in  her  favor  for  $10,000,  and  on  error  the  judgment 
entered  on  the  verdict  was  affirmed. 

Baggage  of  course  includes  clothing.  Dibble  v.  Brovm,  12 
Oa.  217  ;  Doyle  v.  Kiser,  6  Ind.  242 ;  Baltimore  R.  Co.  v.  Smith, 
23  Md.  402 ;  Dvffy  v.  Thompson,  4  E.  D.  Smith  (N.  Y.)  178 ; 
Munster  v.  Southeastern  R.  Co.,  4  C.  B.  N.  S.  738.  It  is  not 
necessary  that  the  clothes  shall  be  ready  for  use.  A  quantity 
of  clothes  cut  into  patterns  for  garments  is  within  the  rule. 
Dvffy  V.  Thompson,  supra.  Manuscript  books  of  a  student, 
Hopkins  V.  Westcott,  6  Blatchf.  (U.  S.)  64 ;  a  manuscript  price 
book  which  a  commercial  agent  took  in  his  valise,  and  used 
in  making  sales  to  ascertain  the  price  of  goods ;  tileason  v. 
Transportation  Co.,  32  Wis.  85;  Staub  v.  Eefndrick,  121  Ind. 
226.  40  Am.  A  Eng.  R.  Cas.  632 ;  a  woman's  jewels,  and  all 
articles  of  her  wardrobe  necessary  or  convenient  in  her  trav- 
ellinj?,  Mauritz  v.  New  York,  L.  E.  (k  W.  R.  Co.,  23  Fed.  Bep. 
765,  21  Am.  &  Eng.  E.  Cas.  286 ;  New  York  R.  Co.  v.  Frahf, 
svpra;  Torpey  v.  Williams,  3  Daly  (N.  Y.)  162  ;  Peitigrew  v. 
Barnam,  11  Md.  434 ;  Brooke  v.  Pickwick,  4  Bing.  218 ;  J/c 
GiU  V.  Rowand,  3  Pa.  St.  451,  dresses  and  materials  for  dresFes 
bonght  for  one's  family,  Dexter  v.  Syracuse  R.  Co ,  42  N.  Y. 
326,  were  all  held  to  be  embraced  within  the  term  baggage. 

In  an  early  case  a  gentleman  was  allowed  a  pocket  pistol 
and  a  pair  of  duelling  pistols,  Woods  v.  Devin,  13  HI.  746, 
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lat  in  a  later  case  one  pistol  was  thought  to  be  enongh  for  a 
grocer  going  into  the  country  to  buy  butter.  Chicago  H.  Co. 
V.  Michigan  It.  Co,,  56  111.  212 ;  Vano  v.  Michigan  It.  Co,,  22 
111.  278.  A  few  books  for  amusement  and  entertaiument  of 
the  passeuger  are  within  the  rule.  Doyh,  v.  Aiser,  6  Ind. 
242  ;  but  not  a  manuscript  intended  for  publication.  JJannu 
bal  R.  Go.  V.  Swift,  12  Wall.  (U.  S.)  262.  A  mechanic  is  al- 
lowed for  a  reasonable  quantity  of  tools ;  Kansas  City  IL  Co. 
V.  Morrison,  34  Kaii.  502,  23  Am.  &  Eog.  K.  Cas.  481 ;  Porter 
V.  HUdebrand,  14  Pa.  St.  129 ;  Davis  v.  Cayuga  B.  Co.,  10  How. 
Pr.  (N.  T.)  330;  and  so  a  surgeon  in  the  army  travelling  with 
troops  recovered  for  a  case  of  surgical  insii  uments,  'Hannibal 
R.  Co.  V.  Sioift,  sup^a. 

Though  the  passenger  make  a  journey  by  night,  yet  he 
may  include  an  opera-glass  as  part  of  his  baggage.  Toledo 
B.  Co.  V.  Hammond,  33  Ind.  379.  So  of  night  glasses  or  tele- 
scopes carried  by  one  intending  to  cross  the  ocean.  Cad- 
waUader  v.  Grand  Trunk  R.  Co.,  9  L.  C.  169.  So  of  a  bed, 
pillows,  bolster,  and  bed  quilts  belonging  to  a  poor  man  who 
is  travelling  with  his  family.  Ouimit  v.  Henshaw,  35  Vt.  604. 
Parmdee  v.  Fischer,  22  111.  212.  These  last  two  cases,  per- 
haps, mark  the  extreme  limit  to  which  the  courts  have  gone. 
Six  pairs  of  sheets  and  an  equal  number  of  blankets  and 
quilts  were  excluded  where  the  passenger  was  travelling  from 
Canada  to  London,  where  he  expected  to  provide  himself  with 
a  home.  Macrow  v.  Great  Western  R.  Cb ,  L.  R.  6  Q  B  612. 
Guns  when  taken  with  the  passenger  for  sporting  purposes 
constitute  a  part  of  the  baggage.  Haickins  v.  Hoffman,  6  Hill 
(N.  T.)  506 ;  Van  Horn  v.  Kermit,  4  E.  D.  Smitli  (N.  Y.)  454 ; 
Davis  V.  Cayuga  R.  Co.,  10  How.  Pr.  (N.  Y.)  330.  Also  watches 
and  jewels  intended  to  be  worn  on  the  person.  Contract  Co.  v. 
Cross,  8  Bush  (Ky.)  472,  8  Am.  Kep  471 ;  JoneJi  v.  Voorhees, 
10  Ohio,  145 ;  Coioard  v.  East  Tennessee  B.  Co  ,  16  Lea  (Tenn.) 
225 ;  McGiU  v.  Bdand,  3  Pa.  St.  451 ;  Torpey  v.  WiUiams,  3 
Daly  (N.  Y.)  162 ;  McDougall  v.  Allan,  12  L.  C.  321 ;  Michigan 
B.  Co.  V.  Carroto,  73  111.  348 ;  McCormick  v.  Htdson  River  B. 
Co.,  4  E.  D.  Smith  (N.  Y.)  181. 

But  a  watch  in  a  trunk  was  held  not  to  be  baggage  in 
Bomar  v.  MaxtveU,  9  Humph.  (Tenn.)  620. 
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Handcuffs  and  medicines  were  excluded  in  the  case  last 
cited.  As  to  the  handcuffs  there  may  be  doubt ;  but  there  is 
no  reason  for  disallowing  a  reasonable  quantity  of  medicines, 
wliich,  in  many  cases,  may  be  more  necessary  than  a  change 
of  wearing  apparel. 

A  gold  watch,  a  pair  of  gold  spectacles,  and  $11  in  money 
were  allowed  as  baggage  in  WaJsh  v.  The  H.  M.  Wright,  Newb. 
Adin.  494. 

Where  a  lady  put  her  gold  watch*  in  a  trunk,  it  was  held  to 
be  baggage,  the  court  saying  that  she  might  well  put  it  there 
for  additional  security.  American  Central  Co.y.  OrosSjS  Bush 
(Ky.)  472 ;  Jones  v.  Voorheea,  10  Ohio,  145. 

And  so  of  a  reasonable  amount  of  jewels,  McCormtok  v. 
Hudson  R.  Co.,  4  E.  D.  Smith  (N.  Y.)  181 ;  but  jewelry  of  the 
value  of  $30,000  carried  in  a  trunk  was  held  not  to  be  bag- 
gage, Michigan  Central  R,  Co,  v.  Carrow,  73  111.  348. 

Where  a  passenger  wears  a  watch  on  his  person,  and  car- 
ries several  other  watches  in  his  trunk,  the  latter  are  not  a 
part  of  his  personal  baggage.  Mississippi  H,  Co.  v.  Kennedy^ 
41  Miss.  671. 

A  reasonable  amount  of  money  or  bank  bills  for  the  ex- 
penses of  the  journey  is  also  included.  Fairfax  v.  Neio  York 
Cmt.  &  H,  R,  Co.,  73  N.  Y.  167 ;  Doyle  v.  Riser,  6  Ind.  242 ; 
Bomar  v.  MaxioeU,  9  Humph.  (Tenn.)  621,  51  Am.  Dec.  682; 
Dunlap  V.  International  Co.,  98  Mass.  371 ;  Weed  v.  Saratoga 
R.  Co,,  19  Wend.  (N.  Y.)  534;  Orange  Co.  Bank  v.  Broton, 
9  Wend.  (N.  Y.)  85,  24  Am.  Dec.  129  ;  Toledo  R,  Co.  v.  Hawr^ 
mond,  33  Ind.  379,  5  Am.  Eep.  221 ;  Mad  River  R.  Co.  v. 
Fulton,  20  Ohio,  318  ;  Jones  v.  Voorhees,  10  Ohio,  180  ;  Ilvjtch- 
ings  v.  Western  R.  Co.,  25  Ga.  61.  But  not  money  carried  for 
other  purposes.  Merrill  v.  Grinnell,  30  N.  Y.  594 ;  Jordan 
v.  Fall  River  Co.,  5  Cash.  (Mass.)  69;  DUMe  v.  Brown,  12  Ga. 
217 ;  Grant  v.  Newton,  1  E.  D.  Smith  (N.  Y.)  95 ;  Whitmore  v. 
Steamer  Carolina.,  20  Mo.  513 ;  Hickox  v.  Naugatvck  R.  Co.,  31 
Conn.  281 ;  Phdps  v.  London  R.  Co.,  19  C.  B.  N.  S.  321 ; 
Butcher  v.  London  R.  Co.,  16  C.  B.  13 ;  Cincinnati  R.  Co.  v. 
Marcus,  38  111.  219 ;  Orange  Co.  Bank  v.  Brown,  9  Wend.  {N.  Y.) 
85  ;  First  National  Bank  v.  Marietta  R.  Co..  20  Ohio  St.  259,  5 
Am.  Eep.  655  ;    Weed  v.  Saratoga  R.  Co.,  19  Wend.  (N.  Y.)  634; 
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R.  Co.  T.  Copdand,  24  111.  332.  Money  carried  for 
the  purpose  of  bujiug  clotliiug  is  not  incladed  as  baggage. 
Hickax  v.  Nangatuck  li,  Co,.,  supra.  In  some  cases  it  is  held 
that  small  snms  of  monej  intended  to  cover  travelling  ex- 
penses are  not  so  included.  Grant  v.  Newton,  1  E.  D.  Smith 
(N.  Y.)  95 ;  Davis  v.  Michigan  R.  Co,,  22  111.  S>78. 

TLe  amount  of  money  to  be  allowed  for  travelling  ex- 
penses mast  be  measured  not  alone  by  the  requirements  of 
Ibe  transit  over  a  particular  part  of  the  entire  route  to  which 
the  line  of  one  class  of  carriers  extends ;  but  must  embrace 
the  whole  of  the  contemplated  journey  and  return  ;  and  in- 
cludes snch  an  allowance  for  accidents  or  sickness,  and  for 
sojourning  by  the  way,  as  a  reasonably  prudent  man  would 
consider  it  necessary  to  make.  The  question  as  to  the  rea- 
sonableness of  this  amount  is  one  for  the  jury.  MemU  ▼. 
GrinneU,  3u  N.  T.  594. 

A  common  carrier  is  not  liable  for  a  large  amount  of  gold 
placed  in  a  carpet  bag  by  the  passenger  without  notice  to  the 
carrier,  though  the  money  is  stolen  by  one  of  the  carrier's 
servants.     Doyle  v.  Riser ,  6  Ind.  242. 

If  a  passenger  has  more  money  than  is  necessary  for  travel- 
ling expenses  he  should  notify  the  carrier,  and  pay  extra  for 
its  trannportation  and  care,  if  required.  Davis  v.  Michigan  Ji. 
Co.,  22  in.  278. 

Ai tides  purchased  by  the  passenger  for  himself  or  his 
family  of  a  kind  usually  carried  as  baggage  are  included, 
though  not  necessary  for  his  use  or  comfort  on  the  journey  ; 
bat  the  liability  of  the  carrier  does  not  extend  to  articles  pur- 
chased for  a  stranger.  Dexter  v.  Syracuse  li.  Co,,  42  N.  Y. 
326 ;  Duffy  v.  Thompson,  4  E.  D.  Smith  (N.  Y.)  178. 

WHAT  IS  NOT  INCLUDED  AS   BAGGAGE. 

Money  or  bank  notes  not  intended  to  be  used  in  defraying 
the  expenses  of  the  journey  are  not  a  part  of  the  baggage  of 
the  passenger,  Dunlap  v.  Steamboat  Co,,  98  Mass.  371 ;  Phelps 
v.  Lrmdon  ifh  N.  W.  R,  Co.,  19  C.  B.  N.  S.  321 ;  Pfister  v.  Cen- 
iral  Pac  R.  Co,,  70  Cal.  169  ;  nor  silver  knives,  forks,  and 
•poons,   BO.  V.  Drew,  4  E.  D.  Smith    (N.  Y.)  59  ;    Giles  v. 
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J^auntleroy,  13  Md.  126  ;  Pettigrew  v.  Barnum,  11  Md.  434 ; 
Hawkins  v.  Hoffman,  6  Hill  (N.  Y.)  586 ;  Orange  Co.  Bank  v. 
Brown,  9  Wend.  (N.  ¥.)  85. 

Where  a  passeuger  took  with  him  on  a  railway  train  a  car- 
pet sack  containing  $87,000  in  gold,  silver,  ore,  bullion,  and 
commercial  paper,  keeping  it  in  his  own  custody,  it  was  held 
that  he  was  liable  to  pay  freight  in  proportion  to  the  value. 
Hutchivgs  v.   Western  R,  Co,,  25  Ga.  61. 

In  Railroad  Co.  v.  Berry,  60  Ark.  431,  it  was  held  that 
where  a  passenger  informed  the  baggage-master  of  a  carrier 
that  his  trunk  contained  money,  and  the  latter  accepted  it  as 
baggage,  and  checked  it,  tlie  carrier  was  liable  for  the  loss  of 
the  money,  though  the  amount  exceeded  that  necessary  for^ 
travelling  expenses,  and  though  by  the  rules  of  the  carrier  the 
bnggage- master  had  no  authority  to  receive  extra  money  as 
baggage. 

A  sacque,  muff,  and  silver  napkin  rings  carried  in  a  roan's 
valise  are  no  part  of  his  baggage,  Chicago  R.  Co.  v.  Boyce,  73 
111.  510;  nor  masquerade  costumes  intended  to  be  worn  at  a 
ball,  Michigan  R.  Co.  v.  Oehrn,  56  111.  293 ;  nor  stage  prop- 
erties, costumes,  paraphernalia,  advertising  matter,  and  the 
like,  Oakes  v.  Northern  Pac.  R.  Co.,  20  Oregon  392, 47  Am.  k  Eng. 
li.  Cas.  437  ;  nor  a  feather  bed  not  intended  for  use  on  the  jour- 
ney,  Connolly  v.  Warren,  106  Mass.  146;  and  so  of  quilts, 
bedding,  bed  furnishings,  curtains,  table-cloths,  books,  pict- 
ures, and  albums,  Mauritz  v.  New  York,  L.  E.  dk  W.R.Co.,  23 
Fe.l.  Kep.  765,  21  Am.  &  Eng.  E.  Cas.  286.  Whether  bedding 
p.icked  in  a  trunk  of  a  poor  man  who  was  moving  was  bag- 
gage was  left  to  the  jury  in  Ouimit  v.  Henshaw,  supra. 

Articles  of  bedding  intended  for  future  household  use  are 
not  baggage  though  packed  in  trunks.  Texas  R.  Co.  v.  I^ler- 
gnson,  9  Am.  &  Eng.  R.  Cas.  395. 

But  where  the  passenger  in  the  steerage  of  a  vessel  has  to 
provide  liis  own  bedding,  it  is  considered  as  apart  of  his  bag- 
gage. Hirschsohn  v.  Hamburg  Packet  Co.^  2  Jones  &  S.  ^N.  Y.) 
521.. 

Deeds  and  other  documents  to  be  used  on  a  trial,  and  car- 
ried by  an  attorney,  are  not  a  part  of  his  baggage,  Phelps  v. 
London  R.  Co.,  19  C.  B.  N.  S.  321 ;  nor  a  child's  spring-horse 
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irhich  a  father  was  taking  home  for  his  children,  Hudson  v. 
MMand  li.  Co.,  L.  B.  Q.  B.  366. 

Ladies'  jewels  carried  in  a  man's  trunk  are  not  baggage. 
Metz  V.  Calif omia  Southern  R,  Co,,  85  Cal.  329,  44  Am.  &  Eng. 
RCas.  433.. 

The  carrier  is  not  liable  for  the  loss  of  jewelry  packed  in  a 
passenger's  trunk,  and  intended  for  presents  for  his  friends ; 
nor  for  Masonic  regalia,  nor  for  engravings.  Nevina  v.  Bay 
State  S^aviboat  Co.,  4  Bosw.  (N.  T.)  225. 

Baggage  does  not  include  two  rings  belonging  to  a  male 
traveller,  Cadicalladei'  v.  Orand  Trunk  7?.  Co.,  \)  L.  C.  169 ; 
nor  a  napkin  ring,  Chicago  H.  Co.  v.  Boyce,  73  111.  510. 

General  merchandise  cannot  be  included  under  the  head  of 
baggage,  Bdfast  R,  Co,  v.  KeyeJs,  9  H.  L.  Cas.  556 ;  CahiH  v. 
London  B.  Co.,  10  C.  B.  N.  S.  154 ;  nor  articles  intended  to  be 
given  as  presents  to  friends,  Hutchinson  Carriers,  sec.  685 ; 
CahiR  v.  Zond(m  &  N.  W.  B.  Co.,  13  C.  B.  N.  S.  818  ;  Dibble  v. 
Brown,  12  Ga.  217  ;  Chicago  B.  Co.  v.  Marcus,  38  111.  219;  Penn^ 
sylvunia  Co.  v.  Miller,  35  Ohio  St.  541 ;  Stinson  v.  Connecticut 
Rker  R.  Co.,  98  Mass.  83  ;  The  Ionic,  5  Blatch.  (U.  S.)  538 ; 
Nor  are  samples  of  merchandise  intended  to  be  used  in  making 
sales,  Strouss  v.  Wabash,  St.  L.  A  B.  R.  Co.,  17  Fed.  Eep.  209. 

A  custom  of  carriers  to  carry  packages  of  merchandise  as 
baggage  does  not  render  them  responsible  for  their  loss. 
AUing  v.  Boston  R.  Co.,  126  Mass.  121 ;  Smith  v.  Boston  B. 
Co..  44  N.  H.  325. 

Where  a  station  agent  of  a  railway  company  received  and 
cliecked  a  jeweller's  trunk  containing  jewelry  of  the  value  of 
more  tl^un  $8000,  the  agent  knowing  or  having  reason  to  be- 
lieve from  the  size,  appearance,  and  weight  of  the  trunk  that 
it  contained  jewelry,  and  the  trunk  was  destroyed  by  fire 
caused  by  a  defective  roadbed  and  rotten  ties,  it  was  held 
that  the  company  was  liable  for  the  loss.  Central  Trust  Co. 
V.  Wabash  R.  Co.,  39  Fed.  Bep.  417,  40  Am.  &  Eng.  R.  Cas. 
636.  But  this  case  was  reversed  on  appeal.  See  Humph- 
reys  v.  Perry,  148  U.  S.  627,  where  the  authorities  on 
this  subject  are  extensively  reviewed.  It  is  generally  held 
tliat  where  the  carrier  or  his  agent  receives  general  merchan- 
dise as   baggage,    knowing   its   real  quality,   the   carrier  is 
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estopped  from  denying  that  it  was  baggage.  Hoeger  v.  Chicago 
R.  Co.,  63  Wis.  100,  21  Am.  &  Eng.  R  Cas.  308 ;  Macrow  v. 
Great.  Westei-n  R.  Co.,  L.  R.  6  Q.  B.  612 ;  Bviler  v.  Hvdam 
River  R,  Co.,  3  E,  D.  Smith  (N.  T.)  371 ;  Texas  R.  Co.  v. 
CappSy  16  Am.  &  Eng.  R.  Cas.  118  ;  MMer  v.  Pacific  R.  Co.,  41 
Mo.  503  ;  Chicago  R.  Co.  v.  Conklin,  32  Kan.  55 ;  Ross  v.  JUis- 
80uri  R.  Co.,  4  Mo.  App.  583. 

If  a  carrier  knowingly  permits  a  passenger  to  take  as  bag- 
gage articles  that  do  not  come  under  that  description,  he  is 
liable  for  their  loss,  though  not  arising  from  his  negligence. 
Cakes  v.  Northern  Pac.  R.  Co,,  20  Oregon  392,  47  Am.  &  Eng. 
R.  Cas.  437.  In  Railivay  Co.  v.  Shepard,  8  Exch.  30,  it  is  said 
that  if  articles  are  exposed,  or  packed  in  the  shape  of  mer- 
chandise, "  so  that  the  company  might  have  known  what  they 
were,"  and  were  received  as  luggage,  the  carrier  would  be 
liable  for  their  loss. 

But  in  Massachusetts  it  is  held  that  the  mere  fact  that  the 
baggage- master  of  a  carrier  knows  or  has  reason  to  believe 
that  a  trunk  which  he  checks  contains  merchandise,  will  not 
suffice  to  make  his  principal  liable  for  the  merchandise  as 
baggage ;  and  that  the  carrier  can  only  be  bound,  if  at  all, 
where  there  is  a  special  agreement  to  the  effect  that  the  mer- 
chandise shall  be  considered  as  baggage.  It  may  be  inferred 
that  even  such  a  special  agreement  would  not  bind  the  car- 
rier, for  in  Blumantle  v.  Fitchburg  R.  Co.,  127  Mass.  322,  the 
court  said  that  there  was  no  evidence  '*  that  the  baggage-mas- 
ter had  any  authority  to  receive  freight  on  a  passenger  train, 
or  to  bind  the  corporation  to  carry  merchandise  as  personal 
baggage."     See  also  Ailing  v.   Boston  R.   Co.,  126  Mj-ss.  121. 

If  valuable  merchandise  be  deceitfully  shipyed  as  baggage 
the  owner  cannot  recover  for  damage  to  it  as  freight.  Rerley 
V.  Neidon,  10  How.  Pr.' (N.  T.)  490;  Orange  Co.  Bank  y. 
Brovm,  9  Wend.  (N.  Y.)  85  ;  Magnin  v.  Dinsmore,  62  N.  ¥.  39  ; 
Baldmn  v.  Liverpool  Steamship  Co.,  74  N.  T.  130. 

In  Norfolk  R.  Co.  v.  Irvine,  84  Va.  553,  it  was  held  that  a 
rule  made  by  a  railway  company  that  only  baggage  containing 
wearing  apparel  of  passengers  should  be  carried  on  passenger 
trains  was  a  reasonable  one ;  and  that  one  who  was  in  the 
habit  of  carying  peddlers'  wares  as  baggage,  and  who  refused 
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to  state  that  his  trunk  coutained  nothing  but  wearing  apparel, 
had  no  cause  of  action  for  damages  for  refusal  to  carry  it. 
A.  carrier  may  always  refuse  to  carry  merchandise,  or  articles 
of  any  kind,  as  baggage,  when  they  are  not  within  the  legal 
definition  of  baggage.  The  Ionic,  6  Blatchf.  (U.  S.)  538 ;  Col- 
Una  V.  Boston  It.  Co,,  10  Gush.  (Mass.)  506 ;  Dibble  v.  Broicn.  12 
Ga.  217 ;  Stinson  v.  Connecticut  B.  R.  Co.,  98  Mass.  83  ;  Merrill 
V.  GrinneU,  30  N.  Y.  594.  See  note  to  Blumenthcd  v.  Marine 
R.  Co.,  79  Me.  350,  34  Am.  <fe  Eug.  R.  Gas.  247. 

Where  articles  carried  in  a  trunk  are  not  properly  baggage, 
and  they  are  received  by  the  carrier  without  notice,  his  liabil- 
ity is  that  of  a  bailee  without  reward.  CoUina  v.  Boston  R. 
Co.,  10  Gush.  (Mass.)  506;  Smith  v.  Boston  R.  Co.,  44  N.  H. 
325. 

The  carrier  is  not  bound  to  inquire  as  to  the  contents  of  a 
trunk  or  valise  offered  as  baggage,  as  the  passenger  repre- 
sents by  implication  that  it  contains  no  property  not  included 
within  the  legal  definition  of  baggage.  Ailing  v.  Boston  li. 
(h,,  126  Mass  121;  Haines  v.  Chicago  R.  Co.,  29  Minn.  160; 
.Michigan  R.  Co.  v.  Carroio,  73  111.  348. 

When  the  facts  are  undisputed,  the  question  as  to  what  is 
Uaggage  is  one  for  the  court ;  otherwise  it  is  for  the  jury,  act- 
iupf  under  proper  instructions.  Kansas  R.  Co.  v.  Morrison, 
34  Kan.  502  ;  Connolly  v.  Warren,  106  Mass.  146  ;  New  Yo7^k  R. 
(Jo.  V.  Fraloff,  100  U.  8.  24 ;  Brock  v.  Gale,  14  Fla.  523  ;  Grant 
V.  Newton,  1  E.  D.  Smith  (N.  Y.)  95  ;  Dibl^  v.  Broivn,  12  Ga. 
217 ;  Mxuritz  v.  New  York  R.  Co.,  23  Fed.  Eep.  765,  21  Am. 
<fe  Eug.  R  Gas.  286. 


KE8P0N8IBILITY  OF  CARRIER  WHERE  BAGGAGE  IS   RETAINED   IN  THE 

CUSTODY  OF  THE  PASSENGER. 

TJiisnote  is  not  intended  to  cover  the  liability  of  sleeping- 
^rt^   companies,  that   being   a  topic  that   merits   a   separate 
/itment. 

The  rule  is  undoubtedly  established  that  where  the  passen- 
ger retains  the  exclusive  custody  of  an}'^  article  the  carrier  is 
m>t   liable  for  its  loss.     The  carrier  cannot  be  held  responsi- 
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ble  for  any  article  of  which  he  has  never  in  any  sense  had 
the  custody.     2  Redf.  Jiailwaya  38. 

But  it  is  often  difficult  to  say  what  facts  will  show  such  ex- 
clusive custody  on  the  part  of  the  passenger.  On  this  sub- 
ject the  courts  are  not  quite  agreed.  Hutch,  Car.,  sec.  690, 
et  seq. 

In  Le  Coteur  v.  London  dk  S.  W.  R,  Co.,  6  B.  &  8.  961,  118 
E.  G.  L.  961,  a  passenger  went  to  a  railway  carriage,  and  there 
gave  a  chronometer  to  the  railway  port^er,  who  placed  it  on  a 
seat  in  the  carriage.  They  both  then  went  away ;  the  pas- 
senger to  look  after  his  other  luggage,  and  the  porter  to  attend 
to  his  other  duties.  The  former  returned  in  a  few  minutes, 
and  found  that  the  chronometer  had  been  stolen.  The  court 
held  that  the  company  was  liable  for  the  loss,  the  possession 
of  the  passenger  not  having  been  exclusive,  but  only  partial. 

In  Butcher  v.  London  R.  Co.,  16  C.  B.  13,  the  plaintiff 
carried  with  him  on  a  railway  journey  a  small  carpet-sack. 
Arriving  at  the  end  of  his  journey,  having  got  out  on  the  plat- 
form, it  was  taken  from  him  by  a  railway  porter  to  be  placed 
in  one  of  the  cabs  standing  at  the  station.  The  plaintiff  never 
saw  the  bag  again,  and  the  porter  could  not  find  it.  It  was 
shown  that  it  was  the  custom  of  the  railway  company  to  have 
their  porters  assist  in  transferring  baggage  from  the  coaches 
to  cabs  at  its  stations.  The  court  held  that  there  was  evidence 
that  the  company  had  contracted  to  deliver  the  carpet-bag  to 
the  cab,  and  that  whether  the  plaintiff  had  accepted  a  delivery 
on  the  platform  was  a  question  for  the  jury. 

In  Richards  v.  London,  B.  cfe  S.  C  R.  Co.,  7  C.  B.  839,  62  E. 
C.  L.  839,  a  lady  was  travelling  on  a  railway  train,  having 
with  her  a  dressing-case,  which  the  railway  porters  placed 
under  her  seat.  On  arriving  at  her  destination  the  same 
porters  took  the  dressing  case  for  the  purpose  of  placing  it  in 
a  coach  which  was  to  take  the  lady  to  her  residence ;  but  it 
was  not  placed  in  the  coach.  The  court  held  that  the  railway 
company  was  liable  for  the  loss. 

If  the  passenger  places  his  baggage  in  the  hands  of  a  car- 
rier for  transportation,  saying  that  he  will  accompany  it,  and 
he  does  not  do  so,  and  it  is  stolen,  the  carrier  as  an  insurer 
will  not  have  to  answer  for  the  loss.     Collins  v.  Boston  dc  M 
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B.  Co.,  10  Cash.  (Mass.)  506.  Where  the  baggage  is  accom- 
panied by  some  one  else  than  the  owner  having  an  interest  in 
it, — the  owner's  wife,  for  example, — the  rule  is  different,  and 
the  carrier  is  not  released  ;  but  the  case  is  otherwise  when  the 
baggage  is  accompanied  by  a  servant,  or  other  person  having 
no  interest  it.  Curtis  v.  Delaioare^  L.  &  W,  7?.  6b.,  74  N.  Y. 
116.  In  Beecher  v.  Great  Eastern  It,  Co.,  L.  R  5  Q.  B.  241,  the 
plaintiff  sent  his  baggage  forward  by  a  servant,  following 
himself  on  a  later  train.  It  was  held  that  the  carrier  received 
the  baggage  as  that  of  the  servant,  and  that  unless  it  ap- 
]>eared  that  the  carrier  accepted  it  knowing  that  it  belonged 
to  the  plaintiff  the  latter  could  not  recover  for  its  loss. 

In  Talley  v.  Great  Western  R.  Co.,  L.  R.  6  C.  P.  44,  a  pas- 
senger got  out  of  a  railway  coach  for  refreshments,  leaving 
his  poi'tmanteau  in  the  coach.  On  returning  he  failed  to  find 
his  coach,  and  so  got  into  another.  At  the  end  of  his  journey 
he  recovered  his  portmanteau,  but  found  that  it  had  been 
rifled  of  a  portion  of  its  contents.  It  was  held  that  the  pas- 
senger had  been  guilty  of  contributory  negligence  in  failing 
to  take  reasonable  care  of  his  baggage,  and  that  the  railway 
company  was  discharged. 

In  Bergheim  v.  Great  Eastern  R,  6b.,  3  C.  P.  Div.  221,  the  porter 
of  the  railway  company  received  the  luggage  of  the  plaintiff, 
and  put  it  into  the  compartment  which  the  plaintiff  was  to 
occupy,  turning  the  key  of  the  door.  The  plaintiff  went  to  a  re- 
freshment-room, and  on  returning  he  found  that  one  piece  of  his 
luggage  was  gone.  It  was  held  that  the  company  was  not 
liable ;  the  court  dissenting  from  the  two  previous  cases  last 
above  cited,  and  holding  that  in  such  cases  the  carriers  should 
only  be  held  as  bailees  for  hire,  and  hence  liable  for  loss 
caused  by  negligence  only. 

But  in  Bunch  v.  Greai  Western  R.  Go.y  17  Q.  B.  Div.  215, 
26  Am.  &  Eng.  R.  Gas.  137,  a  lady  gave  a  bag  which  she  in- 
tended to  place  in  the  carriage  with  her  to  a  railway  porter, 
asking  him  whether  it  would  be  safe  to  leave  it  with  him,  and 
he  saying  that  it  would.  She  then  went  to  meet  her  husband, 
who  was  to  purchase  her  ticket.  On  their  return  in  about  ten 
minutes  the  bag  was  missing.  It  was  held  that  the  railway 
Av.is  liable  for  the  loss ;  and  this  ruling  was  sustained  in  the 
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House  of  Lords  (13  App.  Cas.  H.  of  L.  31),  all  of  the  judges 
delivering  opinions  expressing  dissatisfaction  with  the  prior 
ruling  in  Bergheim  v.  Great  Eaater^n  B.  Co.,  3  C.  P.  Div.  221. 

Of  course  the  main  questions  in  this  class  of  cases  are,  Was 
the  custody  of  the  passenger  exclusive,  and,  if  not  so,  was  he 
guilty  of  contributory  negligence  ?  In  considering  these  a 
reasonable  latitude  is  allowed  the  passenger  in  keeping  with 
him  such  articles  of  baggage  as  he  may  probably  need  during 
the  journey,  without  absolving  the  carrier  from  his  common- 
law  liability. 

A  passenger  on  a  steamboat  on  going  to  bed  placed  his 
watch,  money,  and  a  breastpin  on  a  chair  in  his  state-room, 
placing  another  chair  and  his  baggage  against  the  door,  which 
had  no  lock  or  bolt ;  and  these  during  the  night  were  stolen. 
It  was  held  that  the  owners  of  the  steamboat  were  not  liable 
for  the  loss.  Steamer  Crystal  Palace  v.  Vdnderpool^  16  B. 
Mon.  (Ky.)  302. 

A  like  ruling  was  made  in  Clark  v.  Burns,  118  Mass.  275, 
where  the  passenger's  watch  was  stolen  under  similar  circum- 
stances, though  by  the  regulations  of  the  boat  passengers 
were  forbidden  to  fasten  the  doors  of  their  state-rooms.  The 
same  rule  was  applied  where  the  watch  of  a  passenger  was 
stolen  from  his  pocket  while  he  was  asleep  in  his  berth. 
Abbott  V.  Bradstreet,  55  Me.  530.  So  where  a  steerage  pas- 
senger tied  his  trunk  to  his  berth,  and  during  the  night  it  was 
stolen.     Cohen  v.  Frost,  2  Diier  (N.  T.)  335. 

Where  a  lady  dropped  a  handbag  containing  a  large 
amount  of  money  and  jewelry  out  of  a  car  window,  it  was 
held  that  she  could  not  recover  of  the  railway  company, 
though  the  conductor  of  the  train  refused  to  stop  the  train  to 
enable  her  to  look  for  the  handbag,  but  went  on  to  the  next 
station.  Henderson  v.  Louisville  &  N.  R,  Co.,  20  Fed.  Rep. 
430,  16  Am.  &  Eng.  R.  Cas.  397,  123  U.  S.  61,  31  Am.  <fe  Eng. 
R.  Gas.  95.     That  was  a  clear  case  of  contributory  negligence. 

A  passenger  asked  for  the  key  of  his  state-room,  and  was  told 
that  there  was  no  key.  He  nevertheless  put  his  valise  in  the 
room,  asking  some  of  the  cabin  boys  at  the  time  whether  it 
would  be  safe.  Going  to  another  part  of  the  boat  he 
returned  in  about  three  quarters  of  an  hour,  and  found  that 
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luB  valise  was  gone.  It  was  held  that  the  carrier  was  not 
liable,  though  it  was  said  by  the  court  that  the  rule  would 
have  been  otherwise  if  the  state-room  had  been  locked. 
Gleaaon  t.  Goodrich  Transp,  Co.,  32  Wis.  85. 

In  McKee  v.  Otoen,  15  Mich.  115,  a  lady  passenger  on  a 
steamboat  on  going  to  bed  placed  her  money  rolled  up  in  her 
dress  on  the  upper  berth  of  her  state-room,  and  during  the 
night  it  was  stolen  through  a  broken  window.  It  was  held 
by  the  lower  court  that  the  owner  of  the  boat  was  not  liable. 
On  error  the  judgment  was  affirmed  by  an  equally  divided 
court.  CooLEY  and  Ghristiancy,  JJ.,  favoring  a  reversal,  and 
CAMPBELii,  J.,  and  Martin.  C.J.,  holding  for  an  affirmance.  In 
that  case  the  question  under  consideration  was  discussed  on 
either  side  with  marked  ability. 

Where  in  a  railway  accident  the  agent  of  the  plaintiff  was 
killed,  and  money  of  the  plaintiff  on  the  person  of  the  agent 
was  burned,  it  was  held  that  there  could  be  no  recovery  for 
the  money.  First  National  Bank  v.  Marietta  &  C.  7?.  Co.,  20 
Ohio  St.  259. 

In  Weeks  v.  Neio  York  R.  Co.,  9  Hun  (N.  T.)  669,  72  N.  Y.  50, 
it  appeared  that  the  railroad  company  detached  the  engine  from 
the  car,  and  left  it  standing  on  the  track  until  horses  could  be 
brought  to  move  it  to  their  depot,  and  that  while  the  car  was 
thus  standing  on  the  track,  the  plaintiff  being  a  passenger 
therein,  three  men  entered  it,  and  robbed  him  of  $16,000  of  gov- 
ernment bonds  which  he  had  on  his  person.  It  was  held  that 
the  company  was  not  liable,  the  court  of  appeals  holding 
that  where  a  passenger  carries  valuables  on  his  person,  of 
which  fact  the  carrier  has  no  knowledge,  and  they  are  taken 
from  him  by  robbers,  the  carrier,  in  the  absence  of  gross  neg- 
ligence or  fraud,  is  not  liable,  though  negligent  in  his  duty 
of  protecting  the  passenger  against  violence. 

In  the  case  of  The  R.  E,  Lee,  2  Abb.  49,  a  lady  having  left 
some  jewels  in  a  sack  hanging  in  her  state-room  they  were 
stoleo  during  a  short  time  that  she  was  absent  from  it. 
When  she  left  the  state-room,  she  closed  the  door.  It  was 
held  that  the  carrier  was  not  liable  for  the  loss. 

In  American  Steamship  Co.  v.  Bryan,  83  Pa.  St.  446,  the 
valise  of  the  plaintiff  was  stolen  from  his  state-room  while  he 
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slept,  be  baviug  left  the  door  open  for  veDtilation.  He  had 
no  key  to  the  door,  but  could  have  had  one  on  application. 
The  carrier  was  held  not  liable. 

But  the  passenger  may  take  ordinary  baggage  into  his 
state-room  for  use  during  his  journey  without  releasing  the 
carrier  from  his  common-law  liability,  if  the  passenger  is  free 
from  any  negligence  that  exposes  it  to  loss.  Purvis  v.  Cde- 
man,  21  N.  Y.  Ill ;  Mudgett  v.  Steamboat  Co.,  1  Daly  (N.  Y.) 
151. 

In  Crozier  v.  Steamboat  Co,^  43  How.  Pr.  (N.  Y.)  466,  a 
plaintiff,  being  in  a  state-room,  was  robbed  of  his  pocket-book 
in  the  night.  The  case  was  tried  before  Mr.  James  C.  Carter, 
referee,  who  held  that  the  plaintiff  could  recover.  The 
referee  said  that  the  plaintiff  was  not  required  to  **  make  a 
special  deposit  of  his  pocket  money,  or  articles  usually  carried 
about  his  person  before  retiring  to  rest;"  adding:  **As  well 
might  we  suppose  that  the  passenger  should  deliver  the 
clothes  he  takes  off  into  the  special  custody  of  the  car- 
rier. .  .  .  The  rule  of  law  applicable  to  such  a  case  I  think  to 
be  this:  that  if  any  of  the  articles  or  money  which  the  pas- 
senger properly  has  with  him  in  his  state-room  is  stolen,  the 
presumption  is  that  the  theft  was  in  consequence  of  the  de- 
fault of  the  carrier  ;  and  that  this  presumption  can  be  repelled 
only  by  proof  that  the  loss  was  attributable  to  the  negligence 
or  fraud  of  the  passenger,  or  to  the  act  of  God  or  the  public 
enemy."  This  was  affirmed  on  appeal.  Hutch.  Car,  sec.  698, 
note  1.  Mr.  Hutchinson  approves  of  this  rule  rather  than  of 
the  doctrine  laid  down  in  Gleason  v.  Goodrich  2'ransp,  Co,,  32 
Wis.  85,  where  the  passenger  could  not  lock  his  door  because 
there  was  no  key  to  it.     Hutch.  Car,  sec.  699,  note  1. 

It  will  be  seen  that  the  cases  are  not  in  harmony.  It  would 
seem  that  the  owners  of  a  boat  or  ship  who  give  a  state-room 
having  no  lock  or  other  fastening,  or  one  with  a  window  broken, 
to  a  passenger,  thus  exposing  him  to  the  ravages  of  thieves, 
hardly  perform  their  duty.  On  the  other  hand  the  passenger 
who  goes  to  bed  in  the  place  provided  for  him  by  the  carrier, 
and  the  only  place  accessible  to  him,  can  hardly  be  said  to 
have  thereby  contributed  by  his  negligence  to  the  loss.  The 
following  suggestion  is  made  by  Campbell,  J.,  in  McKee  v. 
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Owen^  15  Mich.  115 :  ''  But  the  fact  that  in  these  cases  carriers 
must  be  at  the  mercy  of  travellers,  who  cannot  usually  be 
contradicted  as  to  the  extent  of  their  losses,  and  may  there- 
fore recover  what  they  see  fit  to  swear  to,  renders  some  cau- 
tion necessary  against  opening  the  door  not  unwarranted/* 

This  remark  would  apply,  however,  equally  as  well  to  most 
cases  where  travellers  make  claims  for  baggage  lost,  and  to 
manv  other  cases  where  from  the  nature  of  the  circumstances 
the  plaintiff  may  know  and  be  able  to  testify  as  to  important 
facts  not  known  to  any  one  else.  Besides,  in  the  case  then 
before  the  court,  if  the  carrier  had  furnished  a  proper  and  se- 
cure place  for  the  passenger  to  sleep  in,  there  could  have  been 
no  recovery  on  the  facts  otherwise  presented,  and  the  testi- 
mony of  the  plaintiff  as  to  the  extent  of  her  loss  could  have 
availed  her  nothing.  If  the  theory  announced  does  not  place 
the  carrier  in  the  power  of  the  passenger,  it  appears  to  place 
the  passenger  very  much  in  the  power  of  the  carrier. 

In  Tovxr  v.  Utim  R.  Co.,  7  Hill  (N.  Y.)  47,  a  railway 
passenger  in  getting  off  the  train  left  his  overcoat  on  the  seat 
of  the  car  which  he  occupied,  and  which  proceeded  on  its 
journey.  The  overcoat  was  stolen.  The  court  ordered  a 
nonsuit.  On  appeal  the  judgment  was  affirmed  on  the 
grounds  that  the  railway  company  never  had  possession  of  the 
overcoat,  and  that  the  negligence  of  the  plaintiff  conduced  to 
the  loss. 

In  Dd  VaUe  v.  Steamboat  Richmond^  27  La.  Ann.  90,  the  of- 
ficers of  the  boat  seeming  to  have  done  their  entire  dut}^  by 
the  plaintiff,  she  was  not  allowed  to  recover  for  jewelry 
carried  in  a  satchel  stolen  from  her  state-room.  Negligence 
in  the  care  of  her  jewels  was  also  imputed  to  her  by  the  court. 

In  ITannibal  R.  Co.  v.  Sm/t,  12  Wall.  (U.  S.)  262,  military 
baggage  and  stores  were  being  transported  by  railway,  and 
they  were  guarded  by  troops  to  protect  them  against  gueril- 
las. In  transit  they  were  destroyed  by  fire,  and  the  carrier 
was  held  to  answer  for  the  loss. 

In  cases  where  the  passenger  retains  the  partial  custody  of 
a  part  of  his  bagga;L?e,  ;ind  the  carrier  is  held  responsible  for 
its  loss,  the  measure  of  damages  only  extends  to  the  value  of 
the  passenger's  clothing  and  personal  ornaments,  including  a 


XXXIV 


GENERAL   LIABILITY  OF  CARRIERS   OF 


watch,  and  such  articles  as  are  usually  carried  in  the  hand, 
with  a  reasonable  sum  of  money  to  cover  travelling  expenses. 

Wilson  V.  Baltimore  B,  Co.,  32  Mo.  App.  682. 

It  has  sometimes  been  urged  that  the  liabilities  of  carriers 
and  inn-keepers  in  cases  of  this  kind  are  identical.  For  a 
discussion  of  this  question  see  opinions  in  McKee  v.  Ovxftiy  15 
Mich.  115,  and  Laffray  v.  Gruynmond,  74  Mich.  186. 

Though  a  carrier  is  not  responsible  for  baggage  which  a 
passenger  keeps  within  his  exclusive  control,  yet  if  its  loss  is 
occasioned  by  the  negligence  of  the  carrier,  the  carrier  is 
liable ;  as  where  the  servant  of  a  carrier  removes  such  bag- 
gage from  one  car  to  another,  previous  to  its  loss,  without 
notice  to  the  passenger.  Week  v.  N.  Y.  R,  Co,,  72  N.  Y.  56 ; 
Hillia  V.  Chicago  B.  Co.,  72  Iowa  228,  31  Am.  &  Eng.  B.  Cas. 
108;  First   Nat.  Bank  v.  Marietta  li.  Co.,  20  Ohio  St.  259; 

imerican  Steamship  Co.  v.  Bryan,  83  Pa.  St.  446;  Thompson 
Carriers,  518;  Kinsley  v.  Lake  Shore  B.  Co.,  125  Mass.  54; 

Williams  v.  Keokuk  li.  Co.,  3  Cent.  L.  J.  400. 
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CHECKS. 

The  possession  of  a  check  is  evidence  against  the  carrier  of 
the  receipt  of  the  baggage  which  it  designates.  Denver  B. 
Co.  V.  South  Park  B.  Co.,  6  Col.  333,  18  Am.  &  Eng.  B.  Cas. 
627;  Davis  v.  Michigan  R.  Co.,  22  111.  278;  Atchison.  R,  Co.  v. 
Breiver,  20  Kan.  669;  Louisville  B.  Co.  v.  Weaver,  9  Lea 
(Tenn.)  38. 

But  the  presumption  is  prima  faxiie  only,  and  may  be  re- 
butted.    Chicago  R.  Co.  v.  Clayton,  78  111.  616. 

When  baggage  after  delivery  to  the  carrier  is  lost,  and 
there  is  no  proof  as  to  when  or  how  it  was  lost,  it  will  be  pre- 
sumed that  it  was  lost  through  the  negligence  or  fraud  of  the 
carrier.  Camden  B.  Co.  v.  Baldauf,  16  Pa.  St.  68;  Pennsyl- 
vania B.  Co.  V.  Raiordan,  119  Pa,  St.  581 ;  Fairfax  v.  New 
York  R.  Co.,  67  N.  Y.  14;  Steers  v.  Liverpool  B.  Co.,  57  N.  Y. 
1 ;  Claflin  v.  Meyer,  75  N.  Y.  262 ;  BurnM  v.  Nexo  York  R.  Co., 
45  N.  Y.  184.  This  rule  applies  both  in  a  case  of  a  partial  as 
well  als  in  a  case  of  a  total  failure  to  deliver  the  baggage. 
Canfidd  v.  Baltimore  c&  O.B.  Co.,  93  N.  Y.  538,  16  Am.  &Eng. 
B.  Cas.  152. 
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The  carrier  is  liable  for  baggage  received  for  carriage, 
though  no  check  be  given  for  it,   Wcddron  v.  Chicago   dt   N. 

IV,  It,  Co.^  1  Dakota  336 ;  also  where  it  gives  a  check  for  bag- 
gage received,  tliough  the  passenger  has  bought  no  ticket, 
Matteaon  v.  Railroad^  76  N.  Y.  381.  In  order  to  show  the  real 
contract  between  the  passenger  and  the  carrier  both  the 
ticket  and  the  check  may  be  considered.     Isaacson  v.    New 

York  a  &  H,  R.  R,  Co.,  94  N.  Y,  278,  16  Am.  &  Eng.  R.  Gas. 
188 ;  Manor  v.  RaUroad,  53  N.  Y.  363 ;  Railroad  v.  Copdand, 
U  111.  332 ;  Dill  v.  South  Carolina  R,  Co.,  7  Rich.  (S.  Car.)  158. 
The  cLeck  is  not  regarded  as  embodying  the  contract  of 
carriage,  but  only  as  a  voucher  or  token  to  enable  the  passen- 
ger to  reclaim  his  baggage  at  the  end  of  his  journey.    /sa>a€Son 

V.  New  York  R.  Co,,  94  N.  Y.  278,  16  Am.  &  Eng.  R.  Cas.  188  ; 
Hickox  v.  Naugaivjck  R,  Co.,  31  Conn.  281. 

Where  a  railway  company  received  a  passenger*s  check  for 
baggage  not  yet  received  from  another  carrier,  giving  its  own 
check  in  lieu  thereof,  and  it  appeared  that  it  had  surrendered 
the  check  so  received  to  the  other  carrier,  this  was  held  to 
show  that  the  baggage  had  been  received  by  the  railway  com- 
pany.    Chicago  R,  Co.  v.  Clayton,  78  111.  616. 

Where  a  passenger  has  delivered  his  baggage  to  a  carrier, 
but  has  failed  to  receive  a  check  through  the  fault  of  the 
latter,  he  may  recover  for  the  loss  of  the  baggage,  though  a 
regulation  of  the  carrier  requires  all  baggage  to  be  checked 
or  booked.  Great  Wedem  R,  Co,  v.  Goodman,  12  C.  B.  313; 
Freeman  v.  Newton,  3  E.  D.  Smith  (N,  Y.)  246 ;  Hickox  v. 
Nnugattick  R,  Co,,  31  Conn.  281. 

The  receipt  of  a  check  is  not  the  only  or  even  the  best  evi- 
dence of  the  delivery  of  baggage.  Th/mipson  Carriers,  514. 
But  a  check  is  admissable  in  evidence  to  show  the  nature  of 
the  carrier's  contract.  Wilson  v.  Chesapeake  R,  Co,,  21  Gratt.  654. 

Possession  of  a  check  by  the  passenger,  and  evidence  that 
carriers  only  give  checks  when  fares  have  been  paid  and  their 
baggage  has  been  received,  sufficiently  proves  receipt  of 
baggage.  Davis  v.  Cayvga  R,  Co.,  10  How  Pr.  330.  Posses- 
sion of  the  carrier's  check  makes  f\,  prima  facie  case  of  receipt 
of  baggage  by  the  carrier.  Ahlbeck  v.  St,  Paid  R.  Co.,  39 
Minn.  424 ;  S/,  Louis  R,  Co,  v.  Hawkins,  39  111.  App.  406. 
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WHEN  THE  BE8PON8IBILITY  OF  THE  CARRIER  BEGINS. 

The  responsibility  of  the  carrier  as  such  for  baggage  begins 
from  the  time  that  it  is  unreservedly  delivered  to  him  for 
transportation.  The  delivery  must  be  made  to  the  carrier  or 
to  »ome  agent  of  his  authorized  to  receive  it.  Brind  v.  Dale, 
8  C.  &  P.  207.  Leaving  baggage  at  the  yard  of  an  inn  whence 
the  vehicle  of  the  carrier  departs,  will  in  the  absence  of  spe- 
cial agreement  or  custom  not  suffice.  Bvckman  v.  Zem,  3 
Camp.  414 ;  Sehoay  v.  Hollotvay,  1  Ld.  Raym.  46.  Nor  will 
the  placing  of  the  baggage  in  the  carrier's  vehicle  without  his 
knowledge.  Leigh  v.  Smithy  1  C.  &  P.  638.  And  when  a 
passenger  gives  baggage  to  the  carrier  with  a  request  to 
retain  it  until  he  is  ready  to  go,  this  will  not  be  such  a 
delivery  as  will  bind  the  carrier  as  such.  Grosvenor  v.  New 
York  Cent.  R.  Co.,  39  N.  Y.  34.  But  when  one  took  a  trunk 
to  the  baggage-room  of  a  railway  company  and  found  it 
locked,  and  left  it  outside  the  door,  went  into  the  ticket 
office,  and  informed  the  ticket  agent  of  the  fact,  who  said  '*  all 
right,"  it  was  held  that  as  the  ticket  agent  was  apparently  in 
charge  of  the  depot,  there  was  evidence  showing  a  delivery, 
even  if  another  agent  had  charge  of  the  business  of  receiving 
freight.  Rogers  v.  Long  Island  R.  Co.,  2  Lans.  (N.  T.)  269. 
A  railway  passenger  is  justified  in  regarding  the  man  whom 
he  sees  handling  the  baggage  at  its  station  as  the  proper 
agent  of  the  railway  company  for  receiving  baggage.  Ouimif 
V.  Henshaiv,  35  Vt.  605. 

A  delivery,  if  accepted  by  the  carrier,  may  be  made  at  a 
place  other  than  where  such  deliveries  are  usuall}'  made. 
Phillips  V.  Ecirle,  8  Pick.  (Mass.)  182.  But  delivery  to  the 
driver  of  a  coacli  not  at  the  carrier's  office  was  held  bad,  the 
driver  having  no  authority  thus  to  receive  it.  Blanchard  v. 
Js(i(tat,  3  Barb.  (N.  T.)  388.  But  the  place  of  delivery  may  be 
varied  by  special  agreement  or  by  usage.  Hutch.  Car.  sec. 
90 ;  Green  v.  Milwaukee  cfc  St.  P.  R.  Co.,  38  Iowa.  100. 

Where  there  is  a  custom  that  baggage  for  transportation 
sh;ill  be  deposited  at  a  ])avticular  place,  and  it  appears  that 
baggage  was  thus  deposited,  an   acceptance    by  the  carrier 


PASSENGERS  FOR  BAGGAGE  XXXVU 

may  be  inferred.  Merriam  v.  Hartford  R.  Co,y  20  Conn.  354, 
52  Am,  Dec.  344.  By  course  of  business  of  tlie  carrier  he 
may  be  held  bound  as  for  the  delivery  of  baggage,  where  it 
is  deposited  in  the  usual  place  for  the  reception  of  baggage, 
though  no  notice  thereof  is  given  to  the  carrier  or  his  agent. 
MirUer  v.  Pojdfic  B.  Co.,  41  Mo.  503 ;  Green  v.  Milivaukee  R, 
Co,,  38  Iowa,  100 ;  Na^ac  v.  Boston  R.  Co,,  7  Allen  (Mass.)  329 ; 
Camden  R,  Co,  v.  Bdknap,  21  Wend.  (N.  Y.)  354.  Voluntary 
assistance  by  the  agents  of  the  carrier  in  looking  for  lost 
baggage,  or  an  offer  by  way  of  gratuity  to  pay  on  account  of 
it,  is  not  such  evidence  of  delivery  as  will  render  the  carrier 
liable  for  its  loss.  Michigan  R,  Co,  v.  Meyers,  21  111.  627.  In 
Forbes  v.  Davis,  18  Tex.  268,  the  evidence  showing  that  a 
passenger's  trunk  was  placed  on  a  steamboat  a  short  time 
before  her  departure,  and  the  passenger  having  recovered  for 
its  loss  in  the  court  below,  the  appellate  court  refused  to 
reverse  on  the  ground  that  the  evidence  was  insufficient  to 
show  a  delivery  to  the  carrier.  So  where  a  portmanteau  was 
left  outside  of  the  cabin  of  a  steamboat,  one  of  the  employes 
saying  that  it  would  be  safe  there,  the  delivery  was  held  suffi- 
cient.    Banquier  v.    Wilson,  5  L.  C.  203. 

Where  a  passenger,  intending  to  leave  on  an  afternoon 
train,  carried  his  trunk  to  the  station  in  the  forenoon,  and 
was  there  told  by  the  agent  that  it  could  not  be  checked 
until  fifteen  minutes  before  the  starting  of  the  train,  where- 
upon the  passenger  left  his  trunk  in  the  care  of  the  agent, 
it  was  held  that  the  delivery  was  complete  from  that  time. 
Hickox  V.  Nangatvck  R.  Co,,  31  Conn.  281.  So  in  all  cases 
where  the  baggage  is  deposited  at  the  proper  place,  with 
notice  to  the  proper  agent,  the  passenger  intending  to  go  by 
the  next  train  or  conveyance.  Carnden  Transp,  Co,  v.  BelkatJip, 
21  Wend.  (N.  Y.)  354.  Where  one  who  had  engaged  passage 
on  a  boat,  but  had  not  paid  his  fare,  having  placed  his  carpet 
bag  on  the  boat,  and  then  temporarily  absented  himself,  dur- 
ing which  time  it  was  stolen,  in  consequence  of  which  he  did 
not  proceed  on  his  journey,  he  was  allowed  to  recover  for  liis 
loss.  Woods  V.  Devin,  13  111.  746.  But  the  rule  is  different 
where  a  passenger  places  his  trunk  in  the  designated  place 
for  trunks  on  a  boat,  not  having  engaged  his  passage,  or  given 
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any  notice  of  an  intention  to  do  so,  and  it  is  stolen  during  his  i 

temporary  absence.      WrigM  v.  CaldtveU,  3  Mich.  51.     Where  ] 

a  passenger  entered  a  railway  car  just  before  the  train  started, 
left  his  valise  on  a  vacant  seat,  and  went  out,  it  not  appeariug 
that  any  one  was  in  charge  of  the  train  at  that  time,  and  on 
coming  back  soon  afterward  found  that  it  was  gone,  it  w^as 
hekl  that  there  was  no  delivery.  Kerr  v.  Grand  Trunk  B.  Co., 
24:  U.  C.  C.  P.  2u9.  So  where  a  trunk  containing  a  large  sum 
of  money  was  left  by  the  owner  in  the  care  of  the  baggage- 
keeper  of  a  boat,  contrary  to  the  advice  and  instnictiou  of  the 
captain  of  the  boat,  who  said  that  the  oflSce  was  the  proper 
pbice  of  deposit,  the  owner  replying  that  he  would  take  care 
of  the  trunk  himself,  it  was  held  that  there  was  no  delivery. 
Senecal  v.  Riclidieu,  15  L.  C.  Jur.  1. 

In  Illinois  li,  Co,  v.  Trouatine,  64  Miss.  834,  31  Am.  &  Eng. 
R.  Cas.  99,  the  owner  left  baggage  with  the  defendant's  bag- 
gage-master, with  instructions  to  ship  to  a. certain  place  the 
next  day.  This  was  on  Friday,  and  the  baggage,  not  having 
been  shipped  as  directed,  was  consumed  by  fire  on  Sunday. 
It  was  held  that  the  defendant  was  liable  as  a  carrier.  Of 
course  this  would  not  be  so  where  baggage  is  left  with  the 
carrier  with  directions  not  to  send  it  off  until  further  orders, 
and  before  such  orders  are  given  a  loss  occurs.  In  such  case 
the  carrier  is  only  held  to  the  liability  of  a  warehouseman, 
and  not  as  an  insurer.  See  note  to  Illinois  B,  Co.  v.  Troustine, 
64  Miss.  834,  31  Am.  &  Eng.  R.  Cas.  99. 

The  plaintiff  was  a  passenger  on  the  railway  train  of  the 
defendant.  Having  obtained  a  ticket,  she  delivered  her  bag- 
gage to  one  of  the  defendant's  porters,  and  saw  that  it  was 
properly  labelled.  On  arriving  at  her  destination  one  of  her 
boxes  was  missing.  By  its  charter  the  defendant  had  power 
to  make  by-laws  which  were  to  be  printed  on  a  board  and 
hung  up  in  its  stations,  the  same  to  be  binding  on  all  parties. 
It  had  made  a  by-law,  which  provided  that  defendant  was  not 
to  be  responsible  for  baggage  until  it  was  booked  and  paid 
for,  but  it  did  not  appear  that  it  had  been  hung  up  as  re- 
quired ;  neither  did  it  appear  that  the  plaintiff  had  any 
knowledge  of  it.  It  was  held  that  the  defendant  was  liahlo 
for  the  loss.   Gi^eat  Western  B,  Co.  v.  Goodman,  16  Jur.  862. 
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The  plaintiff  was  a  passenger  on  the  Fall  Biver  railway. 

^lien  she  arrived  at  the  station  the  train  had  not  come,  and 

the  baggage-master  of   the  Fall  Biver  road  was  not  there. 

Under  such  circumstances*it  was  customary  for  passeugers  to 

give  their  baggage  to  the  baggage-master  of  the  Old  Cc^lony 

railroad,  which  used  the  same  station,  and  she  delivered  it  to 

the  baggage-master  of   the   Fall  Biver  road.     The  plaintiff 

•  iaving  given  her  baggage  under  these  circumstances  to  the 

baggage-master  of  tlie  Old  Colony  railroad,  the  delivery  was 

held  to  be  complete  as  to  the  Fall  Biver  railway.     Jordan  v. 

Fidl  Hirer  li.  Co.y  6  Gush.  (Mass.)  69. 

The  liability  of  the  carrier  attaches  when  the  baggage  is 
received  for  transportation  over  any  part  of  his  line.  Logan 
7.  Pontchartrain  li.  Oo.j  11  Bob.  (La.)  24.  And  this  though 
the  passenger  may  not  have  paid  his  fare.  Woods  v.  Davies, 
13  111.  747 ;  Citizens'  Bank  v.  Nanttuiket  Steamboat  Co.,  2  Story 
(U.  S.)  16. 

Where  the  master  of  a  steamboat  was  in  the  habit  of  carry- 
ng  money  on  his  own  account  for  persons  requesting  him  to 
io  so,  but  always  gratuitously,  it  was  held  that  the  delivery 
of  money  to  him  for  carriage,  he  not  holding  himself  out  as 
the  agent  of  the  steamboat  company,  was  not  a  delivery  to 
the  company,  though  it  may  have  known  that  he  was  in 
ihe  habit  of  acting  in  that  manner.  Citizens*  Bank  v.  Nan- 
ivckd  Steamboat  Co,,  2  Story  (U.  S.)  16,  5  Fed.  Gas.  719.  The 
fact  of  delivery  is  for  the  jury  to  determine,  and  circumstan- 
tial evidence  for  that  purpose  is  admissible.  Dibble  v.  Broivn, 
12  Ga.  217,  56  Am.  Dec.  460. 


yfWSa  THE  STABILITY  OF  THE  COMMON  CARRIER  OF  BAGGAGE  CEASES. 

Baggage  is  supposed  to  travel  with  the  passenger ;  im- 
mediate delivery  when  it  arrives  at  its  destination  is  the 
rule,  and  it  is  the  duty  of  the  passenger  to  call  for  it  within  a 
reasonable  time.  If  he  fails  to  do  so,  the  liabilitv  of  the  car- 
rier  as  an  insurer  ceases  in  respect  of  the  baggage,  and  thence- 
forth he  is  liable  only  as  a  warehouseman.  Roth  v.  Buffalo 
R,  Co.,  34  N.  Y.  548  ;  Burn^  v.  New  York  R.  Co.,  45  N.  ¥.184 ; 
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Cai^  V.  Cleveland  li,  Co.,  29  Barb.  (N.  Y.)  35 ;  Nortvay  Plairis 
Co,  V.  Boston  &  M,  R.  Co.,  1  Gray  (Mass.)  271 ;.  Hart  v. 
Rensselaer  dc  S.  R.  Co,,  8  N.  Y.  37 ;  Quimby  v.  VanderhUt,  17 
N.  J.  L.  306 ;  Iloeger  v.  Chicago  S.  Co.,  63  Wis.  100,  21  Am. 
&  Eug.  E.  Gas.  308 ;  Mattiaon  v.  New  York  R.  Co,,  67  N.  Y. 
552 ;  Ross  v.  Missouri  R,  Co.,  4:  Mo.  App.  582 ;  Galveston  R. 
Co.  V.  Smith,  81  Tex.  479 ;  Fairfax  v.  New  York  li.  Co.,  67 
N.  Y.  11 ;  Chicago  R.  Co.  v.  Fairdough,  52  111.  106 ;  Whitney  v. 
Cliicago  &  N.  W.  R,  Co.,  27  Wis.  327 ;  Rome  R,  Co.  v.  Wim- 
l>er\y,  75  Ga.  316;  Hutch.  Car.  sec.  712. 

lu  Massachusetts  the  rale  is  different,  the  court  holding 
that  where  the  passenger  fails  to  call  for  his  baggage  in  a 
reasonable  time  the  carrier  is  only  a  gratuitous  bailee.  A 
passenger  arrived  at  a  station  in  the  evening,  but  left  his 
baggage  in  the  baggage-room  of  the  railway  depot.  During 
the  night  the  depot  and  the  baggage-room  were  consumed  by 
fire.  The  court  held  that  the  railway  company  was  a  gra- 
tuitous bailee,  and  hence  that  its  failure  to  provide  a  suitable 
storeroom  with  reference  to  security  against  fire,  and  proper 
means  for  putting  out  a  fire,  was  not  of  itself  such  gross 
negligence  as  to  make  it  liable  for  loss  occurring  from  acci- 
dental fire.  Clark  v.  Eastern  R.  Co.,  139  Mass.  423,  21  Am.  & 
Eng.  R.  Gas.  307.  In  Burndl  v.  Neio  York  R,  Co,,  45  N.  Y. 
184,  this  view  was  presented  in  argument,  b^it  the  court  held 
that  the  carrier's  contract  covered  the  storage  of  baggage 
after  a  reasonable  time  for  its  removal  had  elapsed,  and  that 
he  was  not  a  gratuitous  bailee. 

No  authorities  are  cited  to  sustain  the  doctrine  announced 
in  Massachusetts,  and  there  are  none  that  we  find  to  support 
it. 

The  decisions  of  the  courts  relative  to  the  delivery  of  goods 
by  carriers  are  pertinent  to  the  present  inquiry,  since  the 
duty  of  the  carrier  in  the  transportation  of  baggage  is  usually 
the  same  as  in  the  case  of  merchandise  {Montgomery  R.  Co.  v. 
Cdcer,  75  Ala.  587,  22  Am.  &  Eug.  R.  Gas.  411),  but  this  note 
is  limited  to  cases  decided  in  suits  for  loss  of  or  damage  to 
baggage.  In  one  important  respect,  however,  there  is  a  dif- 
ference. As  a  passenger  usually  arrives  at  his  destination  at 
the  same  time  that  his  baggage  arrives,  he  can  in  general 
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remove  it  shortly  thereafter ;  hence  it  is  held  that  a  "  reason- 
able" time  for  its  removal  is  not  the  same  as  that  allowed  for 
the  removal  of  freight.  Hutch.  Carr.  sec.  708 ;  Ouimit  v.  /fen- 
shaWy  35  Vt.  605. 

A  warehouseman  is  only  bound  to  take  common  and  reason- 
able care  of  a  commodity  entrusted  to  his  charge.  Sto. 
liuilm,  sec.  444.  And  such  is  the  obligation  of  a  carrier  in 
respect  of  baggage  that  has  not  been  called  for  within  a  reason- 
able time.     Von  Ho)*ne  v.  Kermit,  4  E.  D.  Smith  (N.  Y.)  453. 

In  case  of  non-delivery  or  delivery  in  bad  order  by  the 
carrier  it  sometimes  becomes  necessary  to  determine  whether 
the  carrier  ever  held  the  baggage  as  a  common  carrier  or  as  a 
warehouseman. 

A  regulation  of  a  railway  company  that  it  will  only  deliver 
baggage  at  one  of  its  five  stations  in  a  cit}'  is  unreasonable 
and  void.  Pittsburg  li.  Co.  v.  Zyon,  123  Pa.  St.  140,  37  Am. 
&  Eng.  R.  Cas.  231. 

A  passenger  should  call  for  his  baggage  immediately  on 
his  arrival  and  the  transfer  of  the  baggage  to  the  platform, 
making  due  allowance  for  the  delay  and  confusion  caused  by 
the  arrival  and  departure  of  trains,  and  the  crowd  that  is 
usually  about  the  platform.  Chicago  li.  Co.  v.  Addizoaty  17 
111.  App.  632. 

The  fact  that  a  passenger  arrives  at  his  destination  on  Sun- 
day, during  which  secular  labor  is  forbidden  by  law,  will  not 
excuse  him  for  not  calling  for  his  baggage  until  Monday. 
Jones  v.  Norwich  Transp.  Co.,  50  Barb.  (N.  Y.)  193.  Nor  will 
it  excuse  the  carrier  for  failing  to  deliver  it.  Stallard  v.  Great 
Western  R.  Co,,  2  B.  &  S.  420,  110  E.  C.  L.  419. 

If  a  passenger  has  notice  of  reasonable  regulations  of  the 
carrier  as  to  the  manner  of  delivering  baggage,  he  is  bound 
by  them,  though  he  may  not  directly  assent  thereto.  Gleason 
V.  Goodrich  Transp,  Co.,  32  Wis.  85. 

The  custom  of  a  carrier  of  keeping  open  an  office  for  tin* 
delivery  of  baggage  only  during  certain  hours  of  the  da}'^  will 
not  bind  a  passenger  unless  he  is  informed  of  it.  StaUard  v 
Great  Western  R,  Co..  2  B.  &  S.  419,  110  E.  C.  L.  419. 

The  carrier  must  not  only  deliver  the  baggage  to  the  passen 
ger,  but  he  must  deliver  it  m  as  good  order  as  when  received ; 
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and  proof  that  it  was  in  good  order  when  received  and  in 
a  damaged  condition  when  delivered  casts  on  him  the  harden 
of  showing  that  the  damage  was  occasioned  by  some  cause 
exempting  the  carrier  from  liability  for  safe  delivery.  Mont- 
gomery li.  Co,  V.  Culver,  75  Ala.  587,  22  Am.  &  Eng.  R.  Cas. 
411 ;  lioth  V.  Buffalo  R.  Co,,  34  N.  Y.  548.  Contra,  Wold  v. 
Louisville  E.  Co,,  92  Ky.  645,  58  Am.  &  Eng.  R.  Cas.  123. 

If  the  passenger  does  not  call  for  his  baggage  on  arrival, 
the  carrier  cannot  leave  it  uncared  for,  or  abandon  it.  Matte- 
son  V.  New  York  E.  Co,,  76  N.  Y.  381. 

In  Texas  dt  Pac.  E.  Co.  v.  Capps,  (Tex.)  16  Am.  &  Eng.  R. 
Cas.  118,  the  court  say  that  if  a  station-master  of  a  railway 
company  consents  to  hold  the  baggage  of  a  passenger  beyond 
the  usual  time  for  delivery  the  liability  of  the  carrier  as  such 
will  continue  during  the  time  that  the  baggage  is  thus  held. 
This  view  is  not  supported  by  the  reported  cases.  Hoeger  v. 
Chicago  R,  Co,,  63  Wis.  100,  21  Am.  &  Eng.  R.  Cas.  308. 

A  lady  left  a  trunk  at  a  depot  until  called  for,  and  it  was 
held  that  the  liability  of  the  carrier  was  at  most  only  that  of 
a  gratuitous  bailee.  Little  liock  E,  Co,  v.  Hunger,  42  Ark.,  200» 
18  Am.  &  Eng.  R.  Cas.  527. 

Whet*e  a  lady's  trunk  arrived  in  the  evening  and  was  left 
overnight  in  the  ladies'  waiting-room,  where  it  was  broken 
open  and  the  contents  were  stolen,  it  was  held  that  the  carrier 
was  liable  as  a  common  carrier  for  the  loss,  ^S^^  Louis  i?.  Co, 
V.  Hardioay,  17  111.  App.  321 ;  but  in  a  like  case  it  was  ruled 
differently  in  Massachusetts,  Clark  v.  Eastern  E,  Co,,  139 
Mass.  423,  21  Am.  &  Eng.  R  Cas.  307. 

Where  a  lady  travelling  alone,  owing  to  a  detention  of  the 
train,  did  not  arrive  at  her  destination  until  late  at  night, 
and,  a  number  of  trains  arriving  at  the  same  time,  there  was 
an  unusual  crowd  of  passengers,  and  much  delay  in  delivering 
baggage,  it  was  held  that  she  was  not  bound  to  call  for  her 
baggage  during  that  night,  and  that  it  having  been  destroyed 
by  accidental  fire  during  the  night,  the  carrier  was  liable. 
Cary  v.  Cleveland  R.  Co,,  29  Barb.  (N.  Y.)  35. 

In  determining  what  is  a  reasonable  time  the  custom  of  the 
carrier,  the  manner  of  taking  the  baggage  away  from  the  sta- 
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tion,  and  all  the  circumstances  of  the  case  are  to  be  con- 
sidered.    Mote  V.  Chicago  B.  Co.,  27  Iowa  22. 

The  question  is  often  one  for  the  jury,  acting  under  the 
direction  of  the  court ;  and  the  general  rule  as  to  liability  is 
sometimes  qualified  by  the  action  of  the  agents  of  the  carrier, 
such  as  the  baggage-master.  We  have  already  seen  that  the 
carrier  is  bound  by  the  acts  of  the  baggage-master  acting 
within  the  scope  of  his  authority.  MeCormick  v.  Pennsylvania 
R.  Co.,  49  N.  Y.  303.  Thus  the  act  of  the  latter  in  forwarding 
the  baggage  against  the  objection  of  the  passenger  may 
amount  to  a  conversion,  and  may  absolve  the  passenger  from 
the  ordinary  duty  of  calling  for  it  promptly  after  its  arrival  at 
the  place  of  destination.  Id.  So  if  the  carrier  transports  the 
baggage  beyond  the  destination  of  the  passenger,  and  there 
stores  it,  his  liability  as  insurer  is  not  thereby  terminated. 
Toledo  R.  Co.  v.  Uamraond,  33  Ind.  379.  The  carrier  is  bound 
as  such  to  carry  the  baggage  to  the  place  of  destination,  and 
also  to  deliver  it  there  in  a  reasonable  time,  and  in  a  reason- 
able manner.  Cary  v.  Cleveland  R.  Co ,  29  Barb.  (N.  Y.)  35; 
Logan  v.  Ponlchartrain  R.  Co,,  11  Bob.  (La.)  24.  And  if  the 
baggage  is  not  delivered  to  the  passenger  it  must  be  placed 
in  a  secure  baggage-room  or  warehouse.  Barthoiomeio  v.  St. 
Louis  R.  Co ,  53  111.  227 ;  Chiaigo  R.  Co.  v.  Fairdough,  52  111. 
106;  Norivay  Plains  Co.  v.  Boston  R.  Co.,  1  Gray  (Ma.ss.)  263, 
61  Am.  Dec.  423. 

And  it  is  not  until  the  baggage  is  stored  in  a  suitable  place 
that  the  liability  of  the  carrier  ceases,  and  that  of  the  ware- 
houseman attaches.     Mote  v.  Chicago  R.  Co.,  27  Iowa  22. 

A  carrier  transporting  baggage  free  is  only  held  to  the 
reeponsibilitv  of  a  gratuitous  bailee.  Flint  R.  Co.  v.  Weir,  37 
Mich.  Ill ;  Rice  v.  Rlinois  R.  Co.,  "11  111.  App.  643. 

The  burden  of  showing  delivery  of  baggage  is  upon  the 
carrier,  and  transportation  of  it  to  the  place  of  delivery  is  not 
sufficient  to  discharge  him  from  responsibility.  Matteson  v. 
New  York  R.  Co.,  76  N.  Y.  381. 

In  New  York  it  is  held  that  where  the  carrier's  liability  is 
only  that  of  a  warehouseman,  in  case  of  loss  he  must  show 
that  the  loss  was  without  his  fault.  Fair/ax  v.  Neiv  York  R. 
Co.,  73  N.  Y.  167 ;  CuHis  v.  Ddatvare  R.  Co.,  74  N.  Y.  116. 
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Where  the  ageuts  of  a  carrier  agree  that  baggage  arriving 
in  the  evening  may  remain  in  the  baggage-room  until  the 
next  morning,  it  remains  during  that  time  at  the  risk  of  the 
carrier.  Burg^mn  v.  Neiv  York  H,  Co.,  23  N.  Y.  Supp.  415 ; 
Curtis  V.  Avon  J?.  Co.,  49  Barb.  (N.  Y.)  148. 

Where  a  passenger  calls  for  his  baggage  in  a  reasonable 
time,  and  the  agent  of  the  carrier  in  charge  of  the  baggage 
tells  him  to  call  again,  and  when  he  calls  again  during  the 
same  day,  and  is  told  by  the  agent  that  further  search  has 
been  made,  and  that  the  baggage  cannot  be  found,  the  acts 
and  declarations  of  the  agent  are  competent  evidence  for  the 
passenger  in  a  suit  b}"  him  against  the  carrier  for  the  loss  of 
the  baggage.  Baltimore  Ji,  Co.  v.  Campbdl,  36  Ohio  St.  647,  3 
Am.  &  Eug.  E.  Cas.  246. 

Where  a  passenger  on  arriving  at  her  destination  asked  the 
baggage-master  to  keep  her  trunk  for  a  few  days,  who  told 
her  that  he  had  no  power  to  keep  baggage  with  checks  on, 
but  that  if  she  gave  up  her  check  her  trunk  would  be  per- 
fectly safe,  and  she  surrendered  the  check,  and  left  the 
baggage  with  him,  and  it  was  afterwards  delivered  to  one  who 
falsely  claimed  it,  the  court  held  that  the  carrier  was  not 
liable  for  the  loss  in  the  absence  of  any  showing  that  the 
baggage-master  had  power  to  make  such  new  agreement. 
Mattison  v.  Neiv  York  C.  (ik  B.  li.  R.  Co.,  57  N.  Y.  552.  But 
on  a  second  appeal  it  was  held  that  the  question  as  to  the  de- 
livery of  the  baggage  was  for  the  jury.  Matteson  v.  New  York 
Cent,  dc  H.  R.  R.  Co.,  76  N.  Y.  381.  The  facts  as  they 
appeared  on  the  second  appeal  were  slightly  diflferent  from 
wliat  they  were  on  the  first. 

If  after  delivery  the  passenger  asks  the  baggage-master  to 
keep  his  baggage  till  called  for,  the  bailment  is  gratuitous, 
and  the  carrier  is  only  liable  for  gross  negligence.  Minor  v. 
Chicago  11.  Co.,  19  Wis.  40. 

A  passenger  arrived  on  a  steamboat  at  one  o'clock  in  the 
morning,  which  she  left  at  eight  or  nine  o'clock  of  the  same 
morning.  Early  that  morning  her  baggage  was  placed  in  a 
warehouse,  and  was  there  destroyed  by  an  accidental  fire  that 
afternoon.  It  was  held  that  the  carrier  was  not  liable  for  the 
loss.     Jones  v.  Norioich  Transp.  Co.,  50  Barb,  (N.  Y.)  193. 
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Beasonable  time  for  taking  baggage  away  will  not  be 
extended  by  illness  of  the  passenger.  Chicago  JR.  Co.  v. 
Boyce,  73  111.  510.  And  this  though  the  carrier  may  have 
given  him  a  lay-over  ticket  on  account  of  his  illness.     Id. 

In  the  absence  of  a  custom  not  to  deliver  baggage  when 
trains  arrive  at  a  late  hour  at  night,  the  lateness  of  the  hour 
of  arrival  will  not  excuse  the  passenger  for  not  calling  at  once 
for  his  baggage.  Ouimit  v.  Henshatv,  35  Vt.  605,  84  Am.  Dec. 
646. 

The  course  of  business  of  the  carrier  is  of  essential 
importance  in  determining  when  the  transit  ends.  Id.; 
Hooper  v.  Chicago  R.  Co.,  27  Wis.  92.  Thus  where  it  is  the 
usage  of  a  railway  company  for  the  porters  of  the  company  to 
put  the  luggage  on  a  cab,  there  is  no  complete  delivery  to  the 
passenger  until  that  is  done,  though  the  porter  take  the  bag- 
gage from  his  hands  while  he  is  standing  on  the  platform  in 
order  to  put  it  on  a  cab.  Richards  v.  London  R.  Co.,  7  C.  B. 
839 ;  Butcher  v.  London  R.  Co.,  16  C.  B.  13 ;  Ouimit  v.  Hefn- 
ahaiv,  35  Vt.  605,  84  Am.  Dec.  646. 

The  reasonable  time  for  the  removal  of  baggage  begins 
from  the  time  of  its  arrival,  and  not  from  the  time  of  the  ar- 
rival of  a  passenger  who  has  stopped  over  in  accordance  with 
a  privilege  conceded  by  custom.  Chicago  R.  Co.  v.  JBoyce,  73 
111.  510. 

In  Illinois  it  is  held  that  the  responsibility  of  the  carrier  as 
warehouseman  does  not  begin  until  the  baggage  has  been 
safely  stored.  Bartholomew  v.  St.  Louis  It.  Co.,  53  111.  227; 
Chicago,  etc.,  B.  Co.  v.  Fairdough,  52  III.  106;  Chicago,  etc., 
if.  Co.  V.  Boyce,  73  111.  510.  See  extended  note  to  Hoeger  v. 
Chicngo  R.  Co.,  63  Wis.  100,  21  Am.  &  Eng.  E.  Cas.  308. 

Vv'^here  the  passenger  arrived  at  8.30  p.m.  and  did  not  call 
for  his  baggage  until  9  or  10  the  next  morning,  it  was  held  the 
demand  was  not  made  within  a  reasonable  time.  Jacobs  v. 
Tutt,  33  Fed.  Rep.  412 ;  Boss  v.  Missouri,  K.  &  T.  B.  Co.,  4 
Mo.  App.  582. 

Where  a  steamer,  having  been  delayed  about  twelve  hours, 
arrived  at  nine  o'clock  at  night,  and,  there  being  no  hacks  or 
conveyances  at  the  wharf,  a  lady  passenger  was  permitted  by 
the  captain  of  the  vessel  to  stay  on  tlie  steamer  all   night, 
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during  which  it  and  her  baggage  were  consumed  by  an  acci- 
dental fire,  it  was  held  that  as  to  her  the  voyage  did  not  end 
until  she  had  a  reasonable  time  to  leave  the  vessel  the  next 
morning,  and  that  this  applied  not  only  to  the  passenger,  but 
also  to  her  baggage.  Frickett  v.  New  Orleans  Line^  13  Mo. 
App.  436. 

Baggage  arriving  at  6  o'clock  p.m.,  a  demand  for  it  at  7 

o'clock  A.M.  of  the    next   day  was    held    to  be   reasonable. 

Burgevin  v.  New  York  Ji.  Co.y  23  N.  Y.  Supp.  415.     Contra^ 

Vineburg  v.  Grand  Trunk  R.   Co.,  13  Out.  App.  Rep.  93,  27 

Am.  &  Eng.  R.  Cas.  271. 

A  delay  of  twenty-four  hours  was  held  to  discharge  the  car- 
rier from  liability  as  an  insurer  in  Holdridge  v.  Utica  H.  Co., 
56  Barb.  (N.  Y.)  191.  So  where  the  passenger  for  his  own  con- 
venience leaves  his  baggage  at  a  station  overnight.  Jioss  v. 
Missouri  li.  Co.,  4  Mo.  App.  582. 

A  steamship  passenger  bound  for  New  York,  being  ill,  left 
the  ship  at  the  quarantine  station  some  distance  from  the 
city,  leaving  his  baggage  on  the  ship  ;  and  it  was  held  that  in 
the  absence  of  any  ofifer  by  the  vessel  to  deliver  the  baggage 
at  the  quarantine  station,  it  was  bound  to  carry  it  to  New 
York,  and  deliver  it  there.  GUhooly  v.  New  York  Nav.  Co.,  1 
Daly  (N.  Y.)  197. 

Where  one  had  taken  passage  for  the  "  Port  of  New  York  " 
and  was  landed  with  his  baggage  at  Jersey  City,  opposite 
New  York  City,  and  his  baggage  was  accidentally  lost  between 
these  two  places,  it  was  held  that  the  carrier  was  not  liable 
for  the  loss.  Klein  v.  Hamburg^ American  Packet  Co.,  3  Daly 
(N.  Y.)  390. 

There  may  be  cases,  however,  where  the  liability  of  a  car- 
rier having  terminated  he  will  not  be  liable  even  as  a  ware- 
houseman. Thus  where  the  baggage  of  a  passenger  has  been 
actually  delivered  to  him  at  his  destination,  and  he,  for  his 
own  convenience,  delivers  it  to  the  baggage-master  to  be  kept 
until  sent  for,  the  carrier  after  that  is  only  liable  for  gross 
negligence  as  a  gratuitous  bailee.  Minor  v.  Chicago  R.  Co.,  19 
Wis.  40;  Chicaxfo  R.  Go.  v.  Bo^^ce.  73  111.  510. 

But  in  Poiodl  v.  Myers,  26  Wend.  (N.  Y.)  591,  the  plaintiff 
took  passage  on  a  steamboat  from  West  Point  for  New  York, 
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where  he  arrived  between  nine  and  ten  at  night.  Passengers 
in  such  cases  sometimes  stayed  on  the  boat  till  morning. 
Soou  after  arriving  at  New  York  the  plaintiff  asked  the  master 
of  the  boat  if  his  baggage  would  be  safe  on  board  the  boat 
during  the  night,  and  the  latter  answered  that  it  would  be 
perfectly  safe,  as  a  watchman  was  stationed  for  its  protection 
till  morning.  The  plaintiff  went  off  to  the  city,  leaving  his 
baggage  on  the  boat.  During  the  night  a  negro  produced  a 
forged  order  for  the  baggage  and  received  it.  Chancellor 
Walworth  in  delivering  the  opinion  said:  **The  jury  were 
right  iu  concluding  that  the  baggage  left  on  board  was  in  the 
custody  of  the  master  in  his  capacity  of  common  carrier  until 
it  was  called  for  at  the  usual  time  in  the  morning  after  its 
arrival  at  its  place  of  destination." 

The  non-delivery  of  baggage  on  demand  raises  a  presump- 
tion of  negligence,  which  the  warehouseman  is  bound  to  re- 
move by  proof  showing  that  sufficient  ordinary  care  was  used 
by  him,  and  that  its  loss  was  not  caused  by  want  of  proper 
care  and  diligence  on  his  part.  Fairfax  v.  Neio  York  li,  Co., 
43  N.  Y.  Super.  Ct.  18. 

Where  at  the  end  of  an  ocean  voyage  the  steamship  com- 
pany did  not  produce  the  plaintiff's  baggage  which  it  had 
received,  or  account  for  it,  the  court  held  that  the  evidence 
was  sufficient  to  sustain  a  finding  by  a  jury  of  gross  negli- 
gence.    Steers  v.  Liverpool  Steamship  Co.,  57  N.  Y.  1. 

Where  one  carrier,  having  received  baggage  from  a  pas- 
senger for  transportation  over  a  series  of  connecting  lines, 
delivered  it  to  the  wrong  carrier,  who  carried  it  forward  to  its 
proper  destination,  where  it  was  called  for  bj-  the  passenger 
within  a  reasonable  time,  but  could  not  be  found,  it  was  held 
that  the  last  carrier  receiving  the  baggage,  under  these  cir- 
cumstances, was  liable  for  the  loss ;  the  court  holding  that  it 
was  either  acting  wrongfully  in  receiving  the  baggage,  or  that 
it  had  volunt«arily  assumed  the  duties  of  a  common  carrier. 
Fair/ax  v.  New  'York  C,  A  H,  It  R.  Co,,  37  N.  Y.  Super.  Ct. 
Eep.  516 ;  s.  c.  40  N.  Y.  Super.  Ct.  Eep.  128,  and  43  N.  Y. 
Super.  Ct.  Eep.  18,  67  N.  Y.  11,  and  73  N.  Y.  167. 

The  liability  of  a  carrier  as  an  insurer  ceases  when  the 
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baggage  is  deposited  in  a  warehouse.     Butler  v.  £ii8t  Ten^ 
nessee  li.  Co.,  8  Lea  (Tenn.)  32,  9  Am.  A  Eng.  E.  Gas.  249. 

It  is  Dot  required  that  a  carrier  shall  keep  a  night  watch 
about  a  warehouse,  or  to  have  some  one  to  sleep  in  it,  where 
the  average  amount  of  goods  stored  in  it  does  not  exceed 
$500.     Pike  V.  Chicago  R,  Co.,  40  Wis.  583. 

AVhere  a  carrier  retains  baggage  of  a  passenger  under  his 
lien  for  fare,  and  articles  are  taken  therefrom  while  it  is  in 
his  possession,  he  is  liable  for  its  loss.  SotUhioestem  li,  Co. 
V.  Benfley,  51  Ga.  311. 

Where  baggage  was  stored  by  a  carrier  in  a  building  in- 
securely fastened,  and  without  a  watchman,  and  was  stolen 
therefrom,  the  carrier  was  held  liable  for  the  loss.  Mote  v. 
Chicago  li.  Co.,  27  Iowa  22. 

But  the  fact  that  the  depot  in  which  baggage  is  placed  is 
made  of  pine  timber  is  not  evidence  of  negligence,  the  depot 
being  in  a  small  town,  and  not  exposed  to  unusual  danger 
from  tire.  Wold  v.  Louisville  JR.  Co.,  92  Ky.  646,  58  Am.  & 
Eng.  R.  Gas.  123. 

Carriers  are  liable  as  common  carriers  for  baggage  until 
the  baggage  is  ready  to  be  delivered  to  the  passenger  at  his 
place  of  destination,  and  until  he  has  had  a  reasonable  oppor- 
tnuity  for  receiving  it  and  removing  it.  Zouisvitte  R.  Co.  v. 
Mahan,  8  Bush  (Ky.)  184.  In  the  case  cited  the  passenger 
arrived  at  his  destination  at  8.30  p.m.  He  left  his  baggage 
in  the  custody  of  the  agent  of  the  company,  and  during  that 
night  the  baggage  was  destroyed  by  fire.  The  court  held  that 
the  carrier  was  only  liable  as  a  warehouseman. 

Where  baggage  was  delivered  to  a  lady  passenger  at  the 
end  of  lier  journey,  and  she  left  it  with  the  railway  porter, 
who  said  that  he  would  take  care  of  it.  and  it  was  lost,  the 
court  held  that  the  carrier  was  not  liable,  the  porter  having 
no  power  to  bind  the  carrier  in  that  way.  The  court  said : 
**  Possibly  the  porter  may  be  responsible  for  the  loss ;  but 
the  company  clearly  are  not."  Hodkinson  v.  I/yndon  R.  Co., 
14  Q.  B.  Div.  228. 

Where  a  passenger,  being  unable  to  procure  his  baggage 
immediately,  went  on  by  the  first  train,  the  agent  of  the 
carrier  agreeing  to  send  it  by  the  next  train,  it  was  held  that 
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in  transporting  the  baggage  by  the  next  train  the  earner  was 
responsible  for  theft  during  the  transit  as  a  common  carrier, 
and  not  as  a  warehouseman.  Warner  v.  Btirlington  dh  M.  H. 
Co.j  22  Iowa  166.  But  if  no  such  agreement  is  made,  an^ 
the  carrier  forwards  the  baggage  by  a  later  train,  it  is  con- 
sidered as  freight,  and  the  carrier  may  charge  for  it  accord- 
ingly. Wilson  V.  Grand  Trunk  R.  Co.,  57  Me.  138 ;  Graffam 
V.  Jiost<m  cfe  M.  R.  Co.y  67  Me.  234. 

Where  the  baggage-master  of  a  carrier  agrees  with  a  passen- 
ger  to  forward  his  baggage  by  the  next  train,  and  does  so, 
and  after  its  arrival  at  its  destination  it  is  broken  open  by 
thieves,  the  carrier  is  liable  as  warehouseman.  Warner  v. 
Buiiington  cfe  M.  li.  Co.,  22  Iowa  166. 

The  liability  of  the  carrier  as  such  does  not  cease  until  a 
reasonable  time  has  been  allowed  the  passenger  to  call  for  it. 
Patacheider  v.  Great  Western  i?.  Cb.,  L.  E.  3  Exch.  Div.  153,  31 
Moak  Rep.  195.  The  carrier  is  liable  for  baggage  according 
to  the  law  of  the  place  where  it  should  be  delivered,  and  can- 
not be  exonerated  by  restricted  liability  created  by  the  law 
of  the  place  where  it  was  received.  Curtis  v.  Delaware  R. 
Co.,  14:  N.  Y.  116. 

The  question  as  to  delivery  is,  as  we  have  seen,  usually  one 
for  the  jury,  but  where  the  facts  are  undisputed  it  is  one  for 
the  court.  Roth  v.  Buffalo,  34  N.  T.  548  ;  Louisville  R.  Co, 
V.  CoUins,  2  Duv.  (Ky.)  114 ;  Chicago  R.  Go.  v.  Boyce,  73  111. 
510. 

In  the  case  of  ships  "  according  to  the  established  usage  of 
trade,  a  delivery  on  the  usual  wharf  is  such  a  delivery  as  will 
discharge  the  carrier."  Hyde  v.  Trent  Navigation  Co.,  5  T.  R. 
397 ;  Nortoay  Plains  Co.  v.  Boston  dk  M.  R.  Co.,  1  Gray  (Mass.) 
263,  61  Am.  Dec.  423. 

Where  a  passenger  waited  after  arriving  at  her  destination 
for  fifteen  minutes  to  receive  her  baggage,  the  baggage-master 
being  absent,  and  then  went  away,  and  sent  her  son  three 
hours  afterwards  for  it,  and  he  on  arriving  at  the  depot  found 
the  baggage-master  still  absent,  but  finally  found  him,  de- 
livered his  check,  and  received  the  baggage,  and  in  the  mean- 
time the  conveyance  that  he  had  employed  to  remove  it 
had  gone,  and  being  unable  to  procure  another,  he  left  the 
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baggage  with  the  baggage-master  for  the  night,  and  dur- 
ing the  night  the  contents  of  the  baggage  were  stolen,  it 
was  held  that  the  liability  of  the  carrier  as  insurer  had  not 
terminated.    Dininny  v.  New  York  R.  Co,^  49  N.  Y.  546. 

But  where  a  passenger  on  arriving  at  his  destination  left 
his  valise  in  the  open  depot  where  baggage  was  usually  kept 
during  the  day,  in  charge  of  a  servant  of  the  carrier,  and  did 
not  present  his  check  or  call  for  it  for  twenty-four  hours  after- 
wards, it  was  held  that  he  was  guilty  of  negligence,  and  that 
the  carrier  was  not  liable  for  the  loss  of  the  valise  in  the 
meantime  by  theft.  Iloldridge  v.  Utica  li.  Co.,  56  Barb.  (N. 
Y.)  191. 

So  where  the  carrier  delivers  the  wrong  trunk  to  the  agent 
of  the  passenger,  and  on  its  return  to  him  the  trunk  owned 
by  the  passenger  cannot  be  found,  the  carrier  is  liable  for  its 
loss.     Texas  H.  Co.  v.  Cook,  2  Texas  App.  (Civ.  Cas.)  576. 

It  is  not  negligence  for  a  passenger  to  go  to  his  hotel  near 
by  and  then  to  send  back  within  a  reasonable  time  for  his 
baggage.  Nevins  v.  £ay  State  Steamboat  Co,  4  Bosw.  (N.  Y.) 
225. 

Where  baggage  arrived  at  10  o'clock,  a.m.,  and  was  not 
called  for  until  next  morning  when  it  was  destroyed  by  fire, 
the  court  held  that  the  carrier  was  not  liable  as  a  common 
carrier.     Ilognn  v.  Grand  Trunk  H,  Co.  2  Quebec  L.  K.  142. 

The  plaintiff  was  going  by  railway  from  Burlington  to  East 
Dorset.  From  Burlingtou  to  Rutland  he  would  go  by  the 
liutland  &  Burlington  Railroad  (the  defendants'  company); 
from  Rutland  to  East  Dorset  by  the  Western  Vermont  Rail- 
road.  It  did  not  appear  that  these  roads  formed  a  continuous 
and  connected  line.  The  plaintiff  had  his  box  marked  for 
Rutland,  and  paid  for  his  passage  only  to  Rutland.  He 
arrived  at  Rutland  at  half-past  eleven  at  night.  His  box  was 
put  upon  the  platform,  and  the  man  who  handled  and  took 
charge  of  the  baggage  there  put  the  box,  with  other  boxeg 
and  trunks,  ouawlieelbarrow.  The  plaintiff  asked  the  man  at 
what  hour  in  the  morning  the  cars  would  go  to  East  Dorset. 
He  replied,  "At  half-past  five  o'clock."  The  plaintiff  then 
asked  the  man  if  his  box  would  be  safe  till  morning.  The 
reply  was,  **It  will  be  safe."     The  man  then  started  with 
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the  wheelbarrow,  and  went  to  a  baggage-room  in  tlie  depot, 
into  which  he  put  the  box  and  other  baggage,  and  locked  up 
the  room.  In  the  morning,  at  about  five  o'clock,  the  plaiutitf 
called  for  his  box,  and  it  coukl  not  be  found,  the  baggage- 
master  saying  that  it  had  probably  been  taken  on  tJie  four 
o'clock  train  that  had  left  Butland  that  morning  for  Bellows 
Falls.  It  was  held  that  the  defendant  was  liable  as  a  common 
carrier  for  the  loss  of  the  baggage.  Ouimit  v.  Uenshaw^  35 
Vt.  605,  84  Am.  Dec.  646. 

LIABILITY  OF  CONNECTING  CARRIERS  FOR  LOSS  OF  BAGGAGE. 

On  this  subject  the  decisions  are  in  a  state  of  hopeless  con- 
fusion. See  remarks  of  the  court  on  this  subject  in  Nashua 
Lock  Co.  V.  liailroad  Co.,  48  N.  H.  346. 

Passengers  in  going  on  a  long  journey  often  pass  over  the 
hues  of  several  carriers.  In  such  cases  they  commonly  buy 
from  the  first  carrier  what  is  called  a  through  or  coupon 
ticket,  showing  a  right  of  transportation  to  their  ultimate 
destination,  to  which  point  their  baggage  is  also  checked. 
In  such  case  the  first  carrier  receives  pay  for  the  whole 
journey,  which  is  divided  at  stated  periods  by  some  conven- 
tional rule  between  the  carriers  of  the  various  lines.  The 
arrangement  is  convenient  for  the  passenger,  since  it  saves 
him  time,  trouble,  and  expense ;  it  is  also  beneficial  to  the 
carriers  for  the  same  reasons,  and  because  it  enables  them  to 
increase  their  patronage. 

A  connecting  carrier  is  one  whose  route,  not  being  the  first 
one,  lies  somewhere  between  the  point  of  shipment  and  the 
point  of  destination.     Nanson  v.  Jacob,  12  Mo,  App.  125. 

Connecting  carriers  are  considered  in  England  as  the  agents 
of  the  first  carrier,  which  thus  becomes  responsible  for  their 
negligence  or  wrong-doing  in  the  transportation  of  baggage. 
In  case  of  loss  of  baggage  on  the  line  of  a  connecting  carrier 
the  passenger  cannot  sue  such  connecting  carrier  on  contract 
for  want  of  privity.  His  only  remedy  on  contract  is  against 
the  first  carrier.  This  rule  is  known  as  the  rule  in  Mu- 
scham])'s  case.  Mwschamp  v.  Lancaster  li.  Co,,  8  M.  k  \V. 
421 ;    Watson  v.  liailway,  15  Jur.  48 ;   JVebher  v.  Ihiihvay,  3  H. 
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<!c  C.  771.  For  a  full  review  of  the  English  and  .American 
cases  on  this  subject  see  Gray  v.  Jackson,  51  N.  H.  9,  12  Am. 
Dec.  1. 

The  English  rule,  to  the  extent  of  holding  the  first  carrier 
liable  for  losses  occurring  on  connecting  lines,  has  been 
followed  by  some  of  the  American  courts.  Jlobile  12,  Co.  v. 
Oojjekind,  63  Ala.  219 ;  IVeed  v.  Railroad,  19  Wend.  (N.  Y.)  53^  ; 
Carter  v.  Peck,  4  Sneed  (Tenn.)  203 ;  Louisville  7?.  Co,  v.  Meyer, 
78  Ala.  597,  27  Am.  &  Eng.  K  Cas.  44;  Angle  v.  Itailroad,  9 
Iowa  478 ;  Beniiei  v.  Filyaio,  1  Fla.  403  ;  Bradford  v.  Railroady 
7  Eich.  (S.  Car.)  201 ;  Mosher  v.  Southern  Express  Co.,  38  Ga. 
37;  Falvey  v.  liailroad  Co.,  79  Ga.  597;  Pereira  v.  Railroady 
66  Gal.  92,  18  Am.  &  Eng.  R.  Cas.  565 ;  IMliday  v.  Railicay 
Co.,  74  Mo.  159,  6  Am.  &  Eng.  R.  Cas.  433;  Baltimore  R.  Co. 
V.  Campbell,  36  Ohio  St.  647,  3  Am.  &  Eng.  E.  Cas.  246 ;  Illinois 
Central  R.  Co.  v.  Copeland,  24  111.  332 ;  Furstenheim  v.  Memphis 
R,  Co.,  9  Heisk.  (Tenn.)  238. 

The  English  rule  is  not,  however,  followed  in  most  of  the 
states.  The  majority  of  our  courts  hold  that  in  the  absence 
of  a  contract,  express  or  implied,  the  obligation  of  the  first 
carrier  only  extends  to  the  transportation  to  the  end  of  his 
line,  and  a  delivery  to  the  next  succeeding  carrier ;  and  that 
the  mere  issuing  of  a  through  ticket,  and  checking  baggage 
through  to  ultimate  destination,  implies  no  extension  of  re- 
sponsibility beyond  the  limit  of  the  line  of  the  receiving  car- 
rier.  Nulling  v.  Railroad,  1  Gray  (Mass.)  502;  Darling  v. 
Railroad,  11  Allen  245 ;  Harris  v.  Raihvay  Co.,  15  R.  I.  371, 
26  Am.  &  Eng.  R.  Cas.  323 ;  Knight  v.  Railroad  Co.,  13  R.  I. 
572 ;  Il^mter  v.  Raihvay  Co.,  76  Tex.  195,  42  Am.  &  Eng.  R. 
Cas.  501 ;  Grover  v.  Raihvay  Co.,  70  Mo.  672 ;  McConndl  v. 
Railroad  Co.,  86  Va.  248,  40  Am.  &  Eng.  R  Cas.  155 ;  Clyde^  v. 
Hubbard,  88  Pa.  St.  358 ,  HiU  v.  Railroad  Co.,  86  Va.  248 ;  Hill 
V.  Railroad  Co.,  60  Iowa,  196,  9  Am.  <fe  Eng.  R.  Cas.  21 ;  Rick- 
erson  v.  Railroad  Co.,  67  Mich.  110,  32  Am.  &  Eng.  R.  Cas. 
487 ;  Detroit  R.  Co.  v.  McKenzie,  43  Mich.  609 ;  My  rick  v. 
Railroad  Co.,  107  U.  S.  102,  9  Am.  &  Eng.  R.  Cas.  25;  Savan- 
nah R.  Co.  V.  Harris,  26  Fla.  148,  42  Am.  <k  Eng.  R.  Cas.  457 ; 
Condict  V.  Railroad,  54  N.  Y.  502 ;  Root  v.  Railroad,  45 
N.  Y.  524 ;  Irish  v.  Radroad,  19  Minn.  376  ;  Camden  R.  Co.  v. 
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Forsyth,  61  Pa.  St  81 ;  Craitford  v.  Hailroad,  51  Miss.  222 ; 
Farmers'  Bank  v.  Transportation  Co.,  23  Vt.  186 ;  Bailroad 
Co,  V.  Maiisf.  Co.,  16  Wall.  318  ;  Railroad  Co,  v.  Pratt,  22  Wall. 
123 ;  Van  Santvoord  v.  St.  John,  6  Hill  158 ;  Phillips  v.  liaiU 
road,  78  N.  Oar.  294 ;   Gray  v.  Jackson,  51  N.  H.  9,  12  Am. 
Dec.  1 ;  Brintnall  v.  Railroad,  32  Vt.  665  ;  McMillan  v.  Rail- 
road, 16  Mich.  120 ;  Burroughs  v.  liailroad,  100  Mass.  126 ; 
Baltimore  R.  Co.  v.  Schumaker,  29  Md.  176  ;  Hadd  v.  Express 
Co.,  52  Vt.  335,  6  Am.  &  Eug.  K.  Cas.  443,  Hutcli.  Carr.  sec. 
149 ;  Railroad  Co.  v.  Manufacturing  Co.,  16  Wall.  318  ;  Myrick 
V.  Michigan  li.  Co.,  107  U.  S.  102,  9  Am.  cfe  Eng.  E.  Cas.  25 ; 
Insxirance  Co.  v.  Railroad  Co.,  104  U.  S  157,  3  Am.  &  Eng.  B. 
Cag.  260;   Central  Trust  Co.  v.  H^afta^/i  li.   Co.,  31  Fed.  Kep. 
247 ;  Elmore  v.  Naugatuck  R.    Co.,  23  Coun.  457 ;  Knig\t  v. 
Portland  li.  Co.,  56  Me.  234;    Milnor  v.  A^dt^   Fori   7?.   Co.. 
53  N.  Y.  364;  Pennsylvania  R.   Co.  v.  Sivartzenberger,  45  Pa. 
St.  208;  Btirroughs  v.  Norioich  R.  Co,  100  Mass.  26;  Knight 
V.  Providence  R.  Co.,  13  R.  I.  572,  9  Am.  &  Eng.  R.  Cas.  90 ; 
Hadd  V.  J7.  S.  Express  Co.,  52  Vt.  335,  6  Am.  &  Eug.  E.  Cas. 
443 ;  Myrick  v.  Railroad,  107  U.  S.  102,  9  Am.  &  Eng.  R.  Cas. 
25 ;  Pendergast  v.  Adams  Express  Co.,  101  Mass.  120 ;  Ameri- 
can  Ex.  Co.  v.  Second  National  Bank,  69  Pa.  St.  394 ;  Inhabi- 
tants y.  Ball,  61  Me.  517 ;  Detroit  R.  Co.  v.  McKenzie,  43  Mich. 
609 ;  Rickerson  Co.  v.  Railroad  Co.,  67  Mich.  110,  32  Am.  & 
Eng.  R.  Cas.  487 ;  Mobile  R.  Co.  v.  Hopkins,  41  Ala.  486. 

The  most  of  these  authorities  relate  to  contracts  for  the 
carriage  of  goods ;  but  the  principles  involved  apply  to  the 
carriage  of  baggage  ap  well.  The  difference  between  the 
doctrine  of  the  English  courts  and  that  held  by  the  most  of 
the  American  courts  grows  merely  out  of  different  conclusions 
drawn  from  the  same  state  of  facts,  the  English  courts  in- 
ferring a  contract  from  evidence  from  which  the  American 
courts  make  no  such  implication  ;  or,  as  was  said  by  Simpson, 
C.J.,  in  Piedmont'  Mfg.  Co.  v.  Railroad,  19  S.  Car.  353 : 

**  There  is  really  no  great  difference  between  the  English 
and  American  doctrine  on  this  subject.  The  one  holds  that 
to  exempt  a  carrier  from  liability  bej'ond  its  terminus  there 
must  be  a  special  contract  to  that  end.  The  other,  that  to 
make  the  first  carrier  responsible  there  must  be  a  special 
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contract  to  that  end.  Both  admit  that  the  carrier  is  not 
bound  to  go  beyond  the  terminus  [of  his  line],  but  that  he 
may  do  so ;  and  if  he  undertakes  to  do  so  lie  is  bound  by  his 
undertaking.  In  the  one  case,  if  the  contract  contains  an  ex- 
emption, it  IS  absolute ;  in  the  other,  if  conditions  are  speci- 
fied they  must  govern.  This  is  nothing  more  than  saying 
that  the  whole  thing  is  per  contract ;  and  that  whatever  the 
contract  is,  that  must  be  enforced ;  the  legal  construction 
being  that  in  the  one  case,  in  the  absence  of  exemptions,  the 
carrier  has  contracted  unconditionally  to  deliver ;  the  other 
with  conditions  inserted  they  must  control." 

Outside  of  the  state  of  Georgia  it  was  never  held  in  this 
country,  as  it  was  in  England,  that  the  remedy  of  the  passen- 
ger is  exclusively  against  the  first  carrier ;  and  the  Georgia 
rule  has  now  been  changed  by  statute.  Ga.  Code,  sec.  2084 ; 
Wesiern  E.  Co.  v.-  Cotton  Mills,  81  Ga.  522,  35  Am.  &  Eng.  B. 
Cas.  602 ;  Haidley  v.  Screven^  62  Ga.  347.  Hence  the  rule  is 
now  universal  in  this  countiy  that  the  carrier  actually'  in  fault 
may  be  sued  by  the  passenger,  even  though  the  first  carrier 
may  also  be  liable  by  its  contract.  Packard  v.  Taylor,  35 
Ark.  402  ;  International  R,  Co.  v.  Tisdale,  74  Tex.  8 ;  Illinois 
li.  Co.  V.  Coxcles,  32  111.  116;  Barter  v.  Wheeler,  49  N.  H.  9 ; 
Southern  Express  Co.  v.  Hess,  53  Ala.  19 ;  Halliday  v.  RaiUcay 
Co.,  74  Mo.  159,  6  Am.  &  Eng.  R.  Cas.  433  ;  Schopman  v.  Bos- 
(on  R.  Co.,  9  Cush.  (Mass.)  24 ;  Chiearjo  li.  Co.  v.  Fahey,  52 
111.  81 ;  Glasco  v.  Neto  York  R.  Co.,  36  Barb.  557 ;  Johnson  v. 
West  Chester  R.  Co.,  70  Pa.  St.  367 ;  Atchison  R.  Co.  v.  Roach, 
35  Kan.  740,  27  Am.  &  Eng.  R.  Cas.  257  ;  Louisville  R.  Co.  v. 
Weaver,  9  Lea  (Tenn.)  38,  16  Am.  &  Eng.  R.  Cas.  218. 

So  in  England  it  is  now  held,  that  where  there  is  a  sale  of  a 
through  ticket,  and  there  is  a  loss  of  baggage  by  a  connecting 
carrier,  such  carrier,  though  not  liable  on  contract,  may  in 
case  of  negligence  be  sued  in  tort.  Hooper  Y.London  R.  Co., 
5  L.  J.  Q.  B.  D.  103,  overruling  Mylton  v.  Midland  R.  Co.,  4 
H.  &  N.  615. 

In  favor  of  the  English  doctrine,  known  as  the  Rule  in 
Muschamp's  Case,  it  is  said  that  while  a  passenger  when  in- 
jured in  his  person  will  know  on  w^hat  line  the  injury  occurred, 
he  will  probably  not  know  on  what  line  his  trunk  was  damaged 
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or  lost;  and  hence  that  public  policy  requires  that  the  law 
shall  hold  the  initial  carrier  liable  for  auj  loss  or  damage  to 
baggage  sustained  anywhere  during  its  continuous  transit. 
A.  like  course  of  reasoning  has  inclined  some  of  the  courts  to 
hold  the  last  carrier  liable,  leaving  it  to  him  to  find  out  where 
the  loss  occurred,  and  giving  him  a  right  of  action  over  against 
the  real  delinquent.  An  answer  to  this  line  of  argument  is 
that,  however  convenient  for  the  passenger  these  rules  may 
be,  there  can  be  no  justice  in  punishing  one  carrier  for  the 
fault  of  another.  So  none  of  the  rules  here  meutioned  is 
found  to  be  entirely  satisfactory. 

In  Louisiana  R.  Co,  v.  Weaver,  9  Lea  (Tenn.)  38,  16  Am.  & 
Eng.  R.  Cas.  218,  the  court  say  that  the  weight  of  American 
authority  is  that  where  the  initial  carrier  sells  coupon  tickets 
over  connecting  lines,  receiving  fares  for  the  whole  distance, 
it  is  not  liable  for  the  carriage  of  the  passenger  beyond  its 
line  ;  each  ticket,  without  regard  to  form,  being  considered  as 
the  separate  contract  of  the  carrier  over  whose  route  it  en- 
titles the  holder  to  be  carried.  However,  the  court  held  that 
the  same  rule  should  not  apply  to  baggage.  "  The  reason,"  the 
court  said,  "  is  obvious.  There  can  never  be  any  doubt  as  to 
the  carrier  by  whose  fault  the  passenger  is  injured,  or  the 
personal  contract  with  him  violated.  While,  on  the  other 
hand,  there  may  be  the  same  diflSculty  in  ascertaining  the 
carrier  at  fault  in  regard  to  baggage  as  in  the  case  of  ordinary 
freight" 

This,  however,  is  not  very  satisfactory,  seeing  that  in  the 
case  of  ordinary  freight  the  most  of  our  courts  hold  that  in 
the  absence  of  special  cod  tract  the  initial  carrier  is  not  liable 
for  losses  occurring  beyond  its  own  line,  though  it  may  be 
difficult  to  say  where  the  loss  occurred.  Hutchinson  Carriers, 
sec.  149.  For  an  extensive  citation  of  cases  upou  tliis  contro- 
verted point  see  note  to  case  last  mentioned,  16  Am.  &  Eng. 
R.  Cas.  228. 

In  Ohio  it  is  held  that  where  the  first  carrier  receives  fare 
for  the  whole  journey,  and  there  is  no  agreement  as  to  risks, 
it  is  liable  on  receipt  of  the  passenger's  baggage  to  transport 
it  safely  to  the  point  of  destination,  and  there  to  deliver  it  to 
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him  on  demand.  Baltimore  R,  Co.  v.  Campbell^  36  Ohio  St 
647,  3  Am.  &  Eng.  E.  Cas.  246. 

By  statute  in  Missouri  the  acceptance  by  a  railway  of  goods 
consigned  to  a  point  beyond  its  lines  is  evidence  of  a  contract 
for  through  shipment.  Hance  v.  Wabash  R,  Co.^  56  Mo.  App. 
476.  This  does  not,  however,  prevent  a  carrier  from  stipulat- 
ing for  exemption  beyond  his  own  line.  Dimmit  v.  Railroad  Co,, 
103  Mo.  433 ;  Boorman  v.  American  Express  Co,,  21  Wis.  154. 

The  first  carrier  may  in  all  cases  by  contract  limit  its  lia- 
bility to  cases  of  loss  occurring  on  its  own  line.  Wabash  B. 
Co.  V.  Harris,  55  111.  App.  159  ;  Texas  R.  Co,  v.  Hawkins, 
(Texas  Civ.  App.,  1895)  30  S.  W.  Eep.  1113  ;  Minter  v.  Southern 
Kansas  R.  Co,,  56  Mo.  App.  282 ;  Bdts  v.  Farmers'  Loan  Co., 
21  Wis.  80 ;  Myrick  v.  Railroad,  107  U.  S.  192,  9  Am.  &  Eng. 
R.  Cas.  25 ;  Detroit  R.  Co.  v.  McKenzie,  43  Mich.  609 ;  Hunter 
V.  R.  Co.,  76  Tex.  195,  42  Am.  &  Eng.  E.  Cas.  501 ;  Berg  v. 
R.  Co.,  30  Kan.  561 ;  OHt  v.  Raihvay  Co,,  36  Minn.  346 ;  Har- 
ris  V.  RaUtvay  Co,,  15  E.  I.  371,  26  Am.  &  Eng.  E.  Cas.  323 ; 
Knight  y.  Railroad  Co.,  13  E.  I.  572;  McConnd  v.  Railroad 
Co.,  86  Va.  248,  40  Am.  &  Eng.  E.  Cas.  155 ;  Jones  v.  Railway 
Co,,  89  Ala.  376,  45  Am.  &  Eng.  E.  Cas.  321 ;  Texas  R.  Co.  v. 
Adams,  78  Tex.  372 ;  Tolman  v.  Abbott,  78  Wis.  192.  This  is 
true  in  the  states  where  the  English  rule  prevails.  Illinois  R. 
Co.  V.  Krankenberg,  54  111.  88.  Such  limitation  may  be  shown 
by  a  receipt  given  for  baggage.  Pendergast  v.  Adams  Express 
Co,,  101  Mass.  120. 

A  carrier  cannot  be  compelled  to  transport  baggage  beyond 
its  own  line ;  yet  it  may  contract  to  do  so ;  and  when  such 
a  contract  is  made  it  assumes  all  the  obligations  of  a  common 
carrier  over  the  connecting  lines  as  well  as  over  its  own. 
Atchinson  R.  Co.  v.  Roach,  35  Kan.  740,  27  Am.  &  Eng.  E.  Cas. 
257. 

The  question  whether  such  a  contract  was  made  is  one  for 
the  jury.     Railroad  Co,  v.  Pratt,  22  Wall.  123. 

The  question  sometimes  arises  whether  transportation  ar- 
rangements  and  associations  made  between  different  lines  of 
carriers  render  them  all  liable  to  third  persons  as  partners 
for  the  default  of  either. 

In  Croft  V.  Baltimore  R,  Co.,  1  McArthur  (D.  C.)  492,  where 
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fares  on  several  lines  were  divided  according  to  established 
rates,  but  there  was  no  division  of  losses,  it  was  held  that  the 
first  carrier  was  liable  for  losses  occurring  on  any  of  the 
lines,  but  that  connecting  carriers  were  only  responsible  for 
losses  occurring  on  their  several  lines. 

In  Georgia  it  is  held  that  in  case  of  connecting  roads  which 
are  associated  together  forming  a  continuous  line,  each  road 
having  the  right  to  sell  through  tickets  with  couj^ous  over  the 
several  roads,  the  price  to  be  divided  among  them  at  periodical 
settlements,  the  road  so  selling  such  tickets  is  the  agent  of 
the  other  companies  composing  the  line,  that  they  are  part- 
ners as  to  such  through  business,  and  that  either  road  may 
be  sued  for  a  loss  occurring  anywhere  on  the  line.  ^Volff'  v. 
i  'entral  R.  Co.,  68  Ga.  653,  6  Am.  &  Eng.  E.  Cas.  440. 

8o  held  where  the  fares  were  divided  in  proportion  to  the 
mileage  of  each  road.  Bostunck  v.  Champion,  11  Wend.  571. 
This  rule  was  applied  to  carriers  by  water  in  Fairchild  v. 
Slocum,  19  Wend.  329.  See  also  IlaH  v.  Van  Rensselaer  R, 
Co,,  8  N.  Y.  37 ;  Le  Sage  v.  Great  Western  R.  Co.,  1  Daly  306. 

To  the  same  effect  see  Texas  R,  v.  Fort,  (Tex.,  1882)  9  Am. 
&  Eng.  R.  Cas,  392 ;  Ilarp  v.  The  Grand  Era,  1  Woods  184, 
11  Fed.  Cas.  571.  As  the  rule  in  Muschamp's  case  is  con- 
venient for  the  passenger,  since  by  it  the  first  carrier  is  liable 
for  an}'  loss  sustained  anywhere  on  the  whole  transit,  so  the 
rule  thus  held  in  the  cases  last  cited  possesses  a  like  advan- 
tage.    Wood,  C.J.,  in  Harp  v.  The  Grand  Era,  supra,  says : 

"It  sometimes  happens  that  in  the  course  of  transporta- 
tion freight  passes  into  the  custody  of  four  or  five  different 
steamers  or  railroads,  all  forming  one  line,  and  giving  through 
bills  of  lading.  To  require  the  owner  to  ascertain  to  which 
one  the  damage  is  attributable  before  he  brings  his  action  is 
})utting  a  burden  upon  him  which  makes  relief  almost  impos- 
sible." 

To  the  same  effect  see  Texas  R.  Co.  v.  Ferguson,  (Texas, 
1882)  9  Am.  &  Eng.  R.  Cas.  395. 

Several  of  these  cases  are  criticised  and  dissented  from  in 
Atchison  R.  Co.  v.  Roach,  35  Kan.  740,  27  Am.  <fe  Eng.  R.  Cas. 

257. 
In  many  cases  it  is  held  that  the  sale  of  tickets  and  check-; 
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ing  of  baggage  over  several  lines  is  not  sufficient  to  show 
that  they  are  partners  so  as  to  make  each  answerable  for  the 
defaults  of  the  other.  Atchison  Ji\  Co,  v.  Boachy  35  Kan.  740, 
27  Am.  &  Eng.  R.  Cas.  257  ;  Hot  Spriiigs  7?.  Co.  v.  Trippe,  42 
Ark.  405.  481  Aiu.  Hep.  63  ;  Sninner  v.  Walker,  30  Fed.  Kep. 
261 ;  Bart  an  v.  Eastern  R.  Co.,  114  Mass.  44  ;  Felder  v.  Cohun- 
bia  B.  Co,,  21  S.  Car.  35,  27  Am.  &  Eng.  R.  Cas.  264 ;  JUar- 
monstein  v.  Pennsylvania  R,  Co.,  13  Misc.  Rep.  (N.  Y.)  32 ; 
Jiessler  v.  liailroad,  7  Lans.  62 ;  Elmore  v,  liailroad,  23  Conn. 
457 ;  Hood  v.  Railroad,  22  Conn.  1 ;  Knight  v.  Railroad,  56 
Me.  234;  Nashville  R.  Co.  v.  Sprayberry,  9  Heisk.  852;  liar- 
tan  V.  Railrocul  Co.,  114  Mass.  44 ;  Brooke  v.  Railroad,  15 
Mich.  232;  Stinson  v.  Railroad,  98  Mich.  83;  Ettswoiih  v. 
r(ir«,  26  Ala.  733 ;  Hood  v.  New  York  R,  Co.,  22  Conn.  1. 

The  fact  of  such  sale  of  tickets  and  the  corresponding 
checking  of  baggage  over  the  connecting  lines  is,  however, 
admissible  with  other  testimony  in  order  to  show  what  the 
real  understanding  of  the  parties  was.  Quimhy  v.  Vanderhilt, 
17  N.  Y.  306 ;  Hutch.  Car.,  sec.  152. 

When  the  evidence  is  uncertain  or  conflicting,  the  question 
whether  there  was  a  special  contract  on  the  part  of  the  car- 
riers extending  its  liabilities  beyond  its  own  line,  is  one  for 
the  jury.     Loicell  v.  Sanjent,  8  Allen,  189. 

In  settling  disputed  questions  of  fact,  tbe  course  of  business 
of  the  carrier  in  respect  of  baggage  passing  over  its  lines  and 
to  be  transferred  over  connecting  lines  is  entitled  to  grave 
consideration.  Ouimit  v.  Henshaw,  35  Vt.  605.  And  the  court 
will  take  judicial  notice  of  the  common  system  of  checking 
baggage  over  connecting  lines.  Isaacson  v.  Neio  York  R,  Co., 
94  N.  Y.  278,  16  Am.  &  Eng.  R.  Cas.  188.  The  court  doubted 
in  the  case  last  cited  whether,  without  special  authority,  a 
baggage-master  of  a  railway  company  can  bind  his  principal 
by  checking  baggage  beyond  the  end  of  its  road. 

It  was  held  in  Atchison  R.  Co.  v.  Roach,  35  Kan.  740,  27 
Am.  &  Eng.  R.  Cas.  257,  that  the  sale  of  a  through  ticket  for 
a  single  fare,  and  the  checking  of  baggage  to  a  point  on  a 
connecting  line,  without  other  evidence,  will  make  the  first 
carrier  liable  for  a  loss  occurring  on  any  connecting  line ;  but 
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will  not  render  the  last  carrier  liable  for  the  negligence  of  the 
contracting  carrier,  or  of  any  other  connecting  carrier. 

But  where  owners  of  different  lines  connected  with  each 
other  divide  the  fares  received  on  their  several  lines  in  some 
proportion  agreed  upon,  they  are  sometimes  held  to  have 
assumed  the  position  of  partners  as  to  third  persons,  though 
not  in  fact  partners  as  between  themselves.  Very  fine  dis- 
tinctions are  sometimes  requisite  in  cases  of  this  sort ;  and  a 
full  review  of  the  decisions  on  this  point,  mostly  relating  to 
carriers  of  goods,  would  exceed  the  prescribed  limits  of  this 
note.  See  HtUch,  Car,,  sec.  158,  et  seq.  The  following  cases 
may  be  consulted  :  Laughter  v.  Pointer y  5  B.  &  C.  547 ;  Wey- 
land  V.  Eckins,  Holt  N.  P.  227 ;  Fromont  v.  CoujUand,  2  Biiig. 
170 ;  Cobb  v.  Abbot,  14  Pick.  289 ;  Carter  v.  Peck,  4  Sneed  203 ; 
Champion  v.  liostivick,  11  Wend.  571 ;  8.  c,  18  Wend.  175  ;  Pat- 
tison  V.  Planchard,  1  Seld.  186 ;  Cincinnati  R,  Co.  v.  Spratt,  2 
Duv.  (Ky.)  4 ;  Block  v.  Fitchburgh  R.  Co.,  139  Mass.  308,  21 
Am.  &  Eng.  R  Cas.  1;  Haii  v.  Railroad  Co.,  8  N.  Y.  37; 
Converse  v.  Noridch  Transp,  Co.,  33  Conn.  166 ;  Gass  v.  RaiL 
road,  99  Mass.  220 ;  Bnggs  v.  Vanderbilt,  19  Barb.  222 ;  J718. 
Co.  V.  Railroad.  Co.,  104  U.  S.  146,  3  Am.  &  Eng.  11.  Cas.  260 ; 
Sivi/t  V.  Steamship  Co..  106  N.  Y.  206,  30  Am.  &  Eng.  E.  Cas. 
105 ;  Ellsworth  v.  Tartt,  26  Ala.  733 ;  Carter  v.  Peck,  4  Sneed 
203. 

These  and  other  cases  are  reviewed  and  referred  to  in 
Hutchinson  on  Carriers,  and  from  them  the  learned  editor, 
Mr.  Mechem,  infers  the  following  rule  : 

"  First.  That  where  carriers  over  different  routes  have  as- 
sociated themselves  under  a  contract  for  the  division  of  the 
profits  of  the  carriage  in  certain  proportions,  or  of  the  receipts 
from  it  after  deducting  any  of  the  expenses  of  the  business, 
the}'  become  jointly  liable  as  partners  to  third  persons ;  but 
that,  where  the  agreement  is  that  each  shall  bear  the  ex- 
penses of  his  own  route  and  of  the  transportation  upon  it,  and 
that  the  gross  receipts  shall  be  divided  in  proportion  to  dis- 
tance or  otherwise,  they  are  partners  neither  inter  se  nor  as  to 
third  persons,  and  incur  no  joint  liability.  Secondly.  That, 
where  they  joiutl}''  employ  a  common  agent  in  the  prosecution 
of  a  joint  enterprise  as  carriers,  they  become  jointly  liable  for 
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Lis  defaults,  but  do  not  become  responsible  for  each  other's 
acts  merely  by  reason  of  the  employment  of  such  common 
agent.  Nor  will  a  contract  for  through  transportation  over 
their  several  lines  made  by  him,  although  authorized  by  an 
arrangement  between  them,  create  a  joint  liability  or  a  liabil- 
ity for  the  defaults  of  each  other,  it  not  being  shown  that  such 
companies  were  jointly  interested  in  the  expenses  of  the  trans- 
portation. Thirdly.  That,  in  order  to  hold  one  carrier  re- 
sponsible for  the  defaults  of  another,  a  partnership  between 
them  must  be  shown,  either  express  or  implied  from  the  cir- 
cumstances ;  or  it  must  appear  that  the  one  was  acting  in  the 
transportation  as  the  agent  of  the  other  against  whom  the  re- 
covery is  sought;  and  that  the  mere  employment  of  a  com- 
mon or  joint  agent  with  authority  to  contract  for  through 
transportation  over  connecting  routes,  under  an  arrangement 
for  the  division  of  the  receipts  for  such  transportation  in  pro- 
portion to  distance  or  other  service,  will  generally  constitute 
neither  such  a  partnership  nor  agency,  each  for  the  other,  as 
■will  make  them  joi^itly  liable  or  liable  for  each  other's  acts  in 
the  transportation.  Fourthly.  That  carriers,  like  other  per- 
sons, may  become  liable  for  each  other's  acts  as  partners  to 
third  persons  who  may  have  sustained  injuries  through  their 
defaults  or  misfeasances,  when  as  between  themselves  there  is 
no  partnership  nor  mutual  responsibility."  Hufch.  Car.^  sec. 
109. 

This  statement  of  the  rule  was  approved  in  Peterson  v. 
liaihoay  Co.,  80  Iowa,  92. 

In  Bradford  v.  Soidli  Carolina  R,  Co,,  7  Rich.  (S.  Car.)  201, 
a  joint  contract  w^as  inferred  from  an  advertisement  jointly 
made. 

Where  baggage  is  checked  through,  the  passenger  has  no 
duty  to  perform  in  regard  to  it  during  transit;  but  it  is  the 
duty  of  each  carrier  to  transport  it  over  its  line,  and  to  de- 
liver it  safely  to  the  succeeding  carriers.  Campbell  v.  Cale- 
donian  R.  Co.,  14  Scot.  Sess.  Cas.  N.  S.  806;  Check  \.  Little 
Miami,  li,   Co',,  2  Disuev,  237. 

A  check  of  a  carrier  aud  delivery  of  part  of  the  baggage  at 
the  end  of  its  line  will  raise  a  presumption  that  all  of  the  bag- 
gage was  received  by  it.     McCormick  v.  Hudson  liiver  H.  Co,, 
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4  E.  D.  Smithy  181 ;  Louisville  R.  Co.  v.  Weaver ^  9  Lea  (Tenu.) 
38, 16  Am.  &  Eng.  R.  Cas.  218. 

Where  the  first  carrier  sold  a  ticket  for  an  excursion  over  the 
whole  route  and  received  baggage  to  be  sent  through  without 
change  of  cars,  the  baggage  not  being  checked,  the  agent  tell- 
ing the  passenger  that  it  would  be  perfectly  safe,  it  was  held 
that  the  first  carrier  was  liable  for  a  loss  occurring  anywhere 
on  the  route.     Najac  v.  Boston  R,  Co.,  7  Allen,  329. 

In  South  Carolina  it  is  held  that  in  a  suit  against  a  connect- 
ing carrier  for  the  loss  of  baggage,  the  complaint  must  either 
show  that  the  defendant  and  the  initial  carrier  were  joint  con- 
tractors or  that  the  baggage  had  been  received  by  the  defend- 
ant. Fdder  v.  Columbia  R,  Co.,  21  S.  Car.  35,  27  Am.  <k  Eng. 
R.  Cas.  264. 

Where  one  buys  a  through  ticket  over  several  lines,  the 
agent  who  sells  it  is  presumed  to  be  the  agent  of  each  and 
all  the  carriers,  and  each  is  bound  by  his  statements  and 
agreements.  Young  v.  Pennsylvania  R.  Co,,  115  Pa.  St.  112, 
28  Am.  &  Eng.  R.  Cas.  lU. 

Where  a  baggage-master  checks  baggage  his  action  binds 
his  principal,  although  he  ma}'  check  it  over  a  route  for  which 
he  has  no  authority  to  check  it.  Isaacson  v.  Neia  York  R. 
Co.,  94  N.  Y.  278,  16  Am.  ife  Eng.  R.  Cas.  188. 

In  Tennessee  it  is  held  that  where  a  carrier  sells  a  ticket  and 
checks  baggage  to  a  destination  beyond  its  own  line  it  is  liable 
for  a  loss  occurring  on  the  connecting  line.  Louisville  R,  Co, 
v.  Weaver,  9  Lea  (Tenn.)  38,  42  Am.  Rep.  654,  16  Am.  <k  Eug. 
R.  Cas.  218. 

In  New  York  it  is  held  that  the  sale  of  a  ticket  bv  a  carrier  * 
to  a  point  beyond  its  own  line  renders  it  liable  for  the  loss  of 
baggage  on  a  connecting  line,  though  the  ticket  is  a  coupon 
ticket,  specifying  that  the  company  selling  it  is  agent  for  the 
connecting  line,  and  shall  only  be  liable  for  such  damages  'as 
may  occur  on  its  own  line.  Talcott  v.  Wabash  R,  Co,,  66  Hun, 
4B6,  and  cases  cited  in  opinions  delivered. 

So  it  is  held  that  a  carrier  who  receives  a  passenger  and 
his  baggage  to  be  conveyed  beyond  its  line  is  liable  for  its  safe 
delivery  at  the  place  of  destination.     BurneU  v.  JVetv  York  R. 
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Co.,  45  N.  Y.  184 ;  Carey  v.  Clevdand  B.  Co.,  29  Barb.  35  ;  Tor. 
pey  V.  WiUiamSy  3  Daly,  162. 

But  tliis  rule  was  held  not  to  apply  where  a  railway  com- 
pany checked  baggage  beyond  its  line  to  the  terminus  of  a 
connecting  steamboat  line,  but  where  it  did  not  appear  that  the 
passenger  had  paid  his  fare  on  the  steamboat.  Green  v.  New 
YorkB.  Co.,  4  Daly,  553. 

A  carrier  which  has  accepted  baggage  to  be  carried  beyond 
its  own  line  must  prove  a  delivery  to  the  connecting  carrier 
before  it  can  be  relieved  of  its  obligation  as  a  common  carrier. 
Hyman  v.  Central  li.  Co,,  66  Hun,  202 ;  Kent  v.  Midland  B.  Co., 
L.  R.  10  Q.  B.  1 ;  Borne  li.  Co.  v.  Wimberly,  75  Ga.  316, 58  Am. 
Hep.  468 ;  and  the  fact  that  the  baggage,  on  its  arrival  at  the 
connecting  station,  at  a  depot  used  by  both  carriers,  was  taken 
in  charge  by  their  common  agent,  and  placed  in  the  common 
baggage-room,  where  it  was  destroyed  by  fire,  is  not  sufficient 
to  relieve  the  first  carrier  from  such  liability.  Hyman  v.  Cen- 
tral  li.  Co.,  66  Hun,  202. 

In  cases  where  a  first  carrier  was  a  corporation,  the  objec- 
tion has  often  been  made  that  contracts  by  it  to  carry  over 
connecting  lines  were  ultra  vires;  but  this,  contention  has  gen- 
erally been  overruled.  Wilby  v.  li.  Co.,  2  H.  &  N.  703 ;  Bissell 
V.  Michigan  R.  Co.^'iSL  N.  Y.  258  ;  BaUroad  Co.  v.  Pratt,  22  Wall. 
123;  JVest  Y.  liailroad,  4  Selden,  57;  Swift  v.  Steamship  Co., 
106  N.  Y.  206 ;  Hufet  v.  liailroad,  40  N.  Y.  168 ;  Jioot  v.  BaO- 
road,  45  N.  Y.  524*;  Baiiis  v.  Eailrocul,  24  N.  Y.  269;  Noyes  v. 
Baihoad,  27  Vt.  110;  Hill  2Ifg.  Co.  v.  Bailrocul,  104  Mass. 
122  ;  Feital  v.  Bailroad,  109  Mass.  398  ;  Schroeder  v.  Railroad, 
5  Duer,  55  ;  West  v.  Bailroad,  4  Selden  57.  But  in  Connecticut 
such  contracts  are  held  to  be  idtra  vire^  and  void.  Hood  v. 
Raihoay  Co.,  22  Conn.  502 ;  Nangatuck  B.  Co,  v.  Button  Co.,  24 
Conn.  468;  Conversev.  Transportation  Co.,  33  Conn.  166;  and  in 
Massachusetts  it  is  held  that  when  a  corporation  is  created  for 
the  purpose  of  transportation  over  a  certain  line,  the  presump- 
tion is  against  a  contract  to  carry  beyond  the  terminus  of  its 
line.  Burroughs  Y.  Bailway,  100  Mass.  26  ,  Pendergast  v.  Adams 
Express  Co.,  101  Mass.  123.  In  Maine  it  is  held  that  such  a 
contract  must  be  express.     Perkins  v.  Railroad,  47  Me.  573. 

Where  a  passenger  bought  a  coupon  ticket,  containing  a 


PASSENGERS   FOR  BAGGAGE  Ixiii 

printed  notice  at  the  top,  limiting  the  liability  of  the  first  car- 
rier  to  losses  occurring  on  its  own  line,  it  was  held  that  the 
limitation  was  valid,  though  the  passenger  did  not  read  the 
notice.    Central  Trust  Co,  v.  Wabash  li.  Co.,  31  Fed.  Eep.  2tt7. 

Where  a  carrier  sold  a  ticket  to  a  point  beyond  its  own 
line,  which  ticket  contained  a  printed  notice  that  as  to  the 
connecting  line  beyond  its  own  terminus  it  only  acted  as 
agent  of  the  owner  of  such  line,  it  was  held  that  the  first  car- 
rier was  not  liable  for  a  loss  occurring  on  the  connecting  line. 
Harris  v.  Hoive,  74  Tex.  534,  39  Am.  &  Eng.  R.  Cas.  498. 

In  Virginia  it  is  held  that  a  notice  limiting  the  liability  of 
the  carrier  to  losses  occurring  on  his  own  line  is  not  binding 
on  the  passenger  unless  it  is  shown  that  he  had  actual  notice 
of  this  restriction  and  that  he  assented  to  it.  Wilson  v.  Chesa- 
peake R.  Co.,  21  Gratt.  654,  So  held  also  in  Mauritz  v.  Neiv 
York  H.  Co,,  23  Fed.  Rep.  765,  unless  the  passenger's  atten- 
tion was  called  to  the  notice,  or  circumstances  were  such  as  to 
make  it  negligence  for  him  not  to  read  it.  Such  a  notice  is 
binding  on  the  passenger  if  assented  to  by  him.  Peterson  v. 
Chicago  R.  Co.,  80  Iowa,  92. 

Where  a  passenger  received  his  ticket  in  Pennsylvania  for 
a  passage  to  New  York,  and  also  received  a  check  for  delivery 
of  his  baggage  in  New  York,  and  the  baggage  was  not  deliv- 
ered there,  it  was  held  that  the  liability  of  the  carrier  should 
be  decided  by  the  laws  of  New  York,  and  without  reference 
to  a  Pennsylvania  statute  defining  the  liability  of  carriers  in 
sucli  cases.     Curtis  v.  Ddaware  R,  Co.,  74  N.  Y.  116. 

Where  a  passenger  gives  up  the  check  of  one  carrier  and 
receives  another  in  lieu  of  it  trom  a  second  carrier,  the  pre- 
sumption is  that  the  latter  has  received  the  baggage,  and  that 
it  is  responsible  for  it.  Ahlbeck  v.  St.  Paul  R,  Co,,  39  Minn. 
424.  And  where  a  passenger  took  a  through  ticket,  with  the 
option  of  going  upon  either  of  two  connecting  lines  to  his 
place  of  destination,  and  upon  arriving  at  the  junction  of  the 
connecting  lines  he  re-checked  his  baggage  over  one  of  them, 
it  was  held  that  the  second  carrier  did  not  enter  into  a  new 
contract  by  re-checking  the  baggage,  but  that  this  was  done  in 
mrsuance  of  the  original  agreement.  Candee  v.  Pennsylvania 
:L  Co.,  21  Wis.  582. 
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So  where  the  passenger  had  the  privilege  of  staying  over  for 
the  night  at  a  certain  point,  and  did  so,  having  his  baggage 
carried  to  his  lodgings,  but  re-delivered  it  to  the  carrier  the 
next  morning,  it  was  held  that  the  continuity  of  the  bailment 
was  not  broken.      Wilson  v.  OJiesapeake  R,  Co,,  21  Gratt.  654. 

A  transfer  company  receiving  a  check  from  a  passenger  in 
a  railway  train  is  a  connecting  carrier,  and  when  sued  for  the 
loss  of  the  baggage  represented  by  the  check,  it  must  show 
that  it  was  lost  by  the  railway  company.  Myerson  v.  Woolver- 
ton,  9  Misc.  Rep.  (N.  Y.)  186. 

Where  baggage  sent  over  several  lines  arrives  at  its  des- 
tination in  a  damaged  condition,  or  rifled  of  part  of  itvs  con- 
tents, in  a  suit  against  the  last  carrier  he  must  show  that  it 
was  so  damaged  or  rifled  before  he  received  them.  But  when 
it  does  not  so  arrive,  there  must  be  evidence  on  the  part  of 
the  plaintiff'  to  show  that  the  defendant  received  it.  E^qpress 
Co,  V.  HesSy  53  Ala.  19 ;  Brintnall  v.  liailway  Co.,  22  Vt.  665 ; 
Raihvay  Co,  v.  Culver,  75  Ala.  587,  22  Am.  &  Eng.  R.  Cas.  411 ; 
Internationcd  li,  Co,  v.  Folts,  3  Tex.  Civ.  App.  644 ;  Railway  Co, 
V.  Holloivay,  9  Baxt.  188 ;  Smith  v.  Railroad  Co,,  43  Barb.  225 ; 
Laughlin  v.  Raihoay  Co,,  28  Wis.  204 ;  Schriver  v.  Railroad  Co., 
24  Minn.  506 ;  McQiieston  v.  Sanford,  40  Me.  117 ;  Dixon  v. 
Railroad,  14:  N.  Car.  538.  The  defendant  may  of  course  show 
that  the  baggage  was  not  damaged  while  on  its  line,  or  in  its 
care  or  custody.  Bitrtvell  v.  Railroad  Co.,  94  N.  Car.  455,  25 
Am.  &  Eng.  R.  Cas.  410.  But  where  suit  is  brought  against  a 
connecting  carrier  the  plaintiff  must  show  that  the  baggage 
came  to  the  possession  of  the  defendant,  or  that  there  was  a 
partnership  responsibility  existing  between  the  initial  carrier 
and  the  defendant.     Felder  v.  Columbia  R,  Co,,  21  S.  Car.  35. 

In  Georgia  it  is  held  that  the  last  carrier  is  liable  for  lost  bag- 
gage, though  it  may  never  have  received  it,  being  made  so  by 
the  reception  of  its  part  of  the  fare  of  the  passenger,  the  last 
carrier  having  a  remedy  over  against  the  real  delinquent. 
/Savannah  R.  Co.  v.  Mcintosh,  73  Ga.  532,  27  Am.  &  Eng.  R.  Cas. 
269  ;  Wolff  \.  Central  R.  Co.,  68  Ga.  653  6  Am.  &.  Eng.  R.  Cas. 
441.  On  the  same  principle  the  first  carrier  is  liable,  though 
it  may  have  safely  delivered  the  baggage  to  its  succeeding 
carrier.     Hatdey  v.  Screven,  62  Ga.  347. 
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In  Liny.  Terre  Ilavte  R.  Co.,  10  Mo.  App.  125,  the  court  held 
that  evidence  that  when  delivered  by  the  last  carrier  baggage 
appeared  to  have  been  broken  open,  and  part  of  its  contents 
were  missing,  made  a  prima  fojde  showing  that  the  loss  oc- 
curred through  the  fraud  or  negligence  of  tlie  last  carrier. 

In  Lindley  v.  Railroad  Co.,  88  N.  Car.  547,  9  Am.  <fe  Eng.  R. 
Cas.  31,  it  w^as  held  that  where  the  last  connecting  carrier 
delivered  baggage  in  a  damaged  condition,  this  would  raise  a 
prima^acie  presumption  that  it  was  damaged  while  in  the 
hands  of  the  first  or  receiving  carrier ;  but  that  no  such  pre- 
sumption arises  as  against  an  intermediate  carrier. 

The  burden  of  proof  is  on  the  first  carrier  to  show  that  the 
baggage  was  safely  carried  over  its  line,  and  that  it  was  deliv- 
ered to  the  next  carrier.  PMladdphia  R.  Co.  v.  Harper ,  29 
Md.  330. 

A  connecting  carrier  is  not  entitled  to  the  benefit  of  a  con- 
tract limiting  liability  made  with  the  first  carrier  unless  it 
appears  that  the  first  carrier  was  bound  for  its  full  perform- 
ance, so  as  to  make  the  connecting  carrier  its  agent,  or  that 
the  consideration  of  the  special  contract  extended  and  applied 
to  the  connecting  line  also.  Central  R.  Co.  v.  Bridger,  94  Ga. 
471.  But  in  HaUiday  v.  St.  Louis  R.  Co.,  74  Mo.  159,  6  Am. 
k  Eng.  K.  Cas.  433,  it  is  held  that  simply  by  accepting  articles 
for  transportation  the  second  carrier  becomes  entitled  to 
claim  the  benefits  of  all  valid  exceptions  made  with  the  ship- 
per. This  rule  is  supported  by  the  weight  of  the  authorities. 
Laim.  Gar.,  sec.  243.  It  has  no  application,  however,  where  it 
appears  that  the  exceptions  were  reserved  solely  for  the  bene- 
fit of  the  first  carrier.  Id.,  sec.  244.  Such  exceptions  must 
be  pleaded.     SaUiday  v.  St.  Louis  R.  Co.,  supra. 

In  Texas  it  is  held  that  where  baggage  is  checked  over  sev- 
eral connecting  lines,  it  is  subject  to  the  contract  made  with 
the  first  carrier.     Gvlf  R.  Co.  v.  Ions,  3  Tex.  Civ.  App.  619. 

The  failure  of  the  carrier  to  deliver  baggage  according  to 
the  terms  of  his  contract,  prima  facie  shows  negligence  ;  and 
the  burden  of  accounting  for  the  default  lies  upon  him.  Burnell 
V.  Neto  York  R.  Co.,  45  N.  T.  184.  The  same  rule  applies  in 
case  of  non-delivery  by  an  intermediate  carrier  to  the  next 
succeeding  carrier.     Baltimore  Steam  Packet  Co.  v.  Smith,  23 
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Md.  402.  Where  baggage  is  checked  over  such  intermediate 
line,  but  is  not  delivered  by  the  first  carrier  to  it,  prompt 
notice  should  be  given  to  the  first  carrier,  or  to  the  owner ; 
and  failing  to  do  so,  the  intermediate  carrier  will  be  liable  for 
the  loss.     Davis  v.  Michigan  li.  Co,,  22  111.  278. 

Where  it  is  shown  that  a  carrier  has  received  baggage,  and 
it  does  not  account  for  it  in  any  wa}',  the  inference  is  war- 
ranted that  it  was  stolen  by  its  servants,  or  that  it  was  lost  in 
consequence  of  their  gross  neglect.  lioine  It.  Co.  v.  Wimbe/Iy, 
75  Ga.  316,  58  Am.  Rep.  468.  Nor  is  the  charge  of  negligence 
disproved  by  a  showing  that,  instead  of  delivering  the  bag- 
gage to  a  connecting  carrier,  it  had  been  placed  in  a  safe  and 
secure  warehouse,  in  charge  of  trusty  servants,  and  that  it  was 
properly  guarded  by  day  and  by  night.     Id 

Where  a  passenger  sues  a  connecting  line,  he  cannot  recover 
by  proving  that  his  baggage  was  checked  over  it ;  but  he  must 
also  show  that  he  paid  his  fare  over  the  connecting  line. 
Greeyi  v.  Neio  York  R.  Co.,  12  Abb.  Pr.  N.  S.  473.  Also  that 
the  baggage  was  received  by  the  defendant.  Kessle.r  v.  Neio 
York  It  Co.,  61  N.  Y.  538. 

Where  the  defendant  carrier  in  his  plea  merely  denies 
receipt  of  the  baggage,  the  plaintiff  need  not  prove  non- 
delivery.    Hot  Springs  R.  Co.  v.  Uvdgins,  42  Ark.  485. 

In  a  suit  against  one  of  the  several  carriers  of  connecting 
Hues  the  plaintift'  must  show  the  liability  for  loss  of  baggage 
on  the  part  of  the  defendant  sued.  Boston  R.  Co.  v.  Onlwffy,  140 
Mass.  510;  Midland  R.  Co.  v.  Bromley,  17  C.  B.  372;  McCor- 
rnick  v.  Hudson  River  R.  Co.,  4  E.  D.  Smith,  181 ;  Anchor  Line 
V.  Dater,  68  111.  369  ;  Kessler  v.  New  York  R.  Co.,  61  N.  Y.  538. 
Nor  will  this  requirement  be  obviated  by  suing  all  of  the  car- 
riers in  one  suit.  Anchor  Line  v.  Dater,  snpra ;  Chicago  R. 
Co.  V.  Northern  Packet  Co.,  70  111.  217  ;  Hutch.  Car.  760. 

Where  it  appears  that  the  baggage  was  damaged  when 
delivered  by  the  defendant  carrier  to  a  connecting  carrier,  the 
burden  is  on  the  defendant  to  show  that  the  damage  was 
occasioned  by  some  cause  exempting  him  from  absolute  lia- 
bility for  safe  delivery.  Montgojnery  v.  C^dver,  75  Ala.  587,  22 
Am.  &  Eng,  R.  Cas.  411 ;  Lin  v.  Terre  Haute  R.  Co.,  10  Mo. 
App.  125. 
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The  last  carrier  is  responsible  for  baggage  which  is  shown 
to  have  come  into  its  possession.  JUcCorrnick  v.  Hvdsonliiver 
R,  6b.,  4  E.  D  Smith,  181. 

To  relieve  itself  from  liability  the  carrier  receiving  baggage 
for  a  connecting  line  must  show  that  it  delivered  it  to  such 
connecting  line  by  evidence  that  would  be  sufficient  to  charge 
it  if  the  suit  was  against  it.  Hyman  v.  Central  li.  Co.,  66  Hun 
2u2. 

Mere  failure  on  the  part  of  the  last  carrier  to  deliver  bag- 
gage, which  it  is  not  shown  to  have  received,  is  not  of  itself 
proof  of  negligence,  Stimson  v.  Connecticut  liiver  H.  Co.,  98 
Mass.  83;  Kessler  v.  New  York  R,  Co.,  61  N.  Y.  538  ;  Milnor 
V.  Neio  York  IL  Co.,  53  N.  Y.  363 ;  Ward  v.  New  York  li.  Co,, 
56  Hun,  268  ;  Fdder  v.  Columbia  R.  Co.,  21  S.  Car.  35,  53  Am. 
Rep.  656. 

It  has  been  held  that  where  a  passenger  purchases  a 
through  ticket,  with  a  coupon  for  each  line  of  carriers,  and 
has  checked  his  baggage  to  his  destination,  if  on  his  arrival  it 
is  found  to  be  lost,  he  can  hold  the  last  carrier  responsible 
for  the  loss.  Savannah  R.  Co.  v.  Mcintosh,  73  Ga.  532,  27  Am. 
&  Eng.  R.  Cas.  269 ;  Ilaidey  v.  Screven,  62  Ga.  347 ;  Wolff  v. 
Central  R.  Co.,  68  Ga.  653,  6  Am.  &  Eng.  R.  Cas'.  441 ;  Inter- 
national  li.  Co.  v.  Fblts,  3  Tex.  Civ.  App.  644 ;  Peterson  v.  Chi- 
cago  i?.Cb.,  80  Iowa,  92. 

In  Gray  v.  Jackson,  51  N.  H.  9,  the  court  hold  that  the 
question  as  to  whether  the  initial  carrier  contracted  for  car- 
riage beyond  its  own  line  is  one  of  fact  in  each  case.  See  also 
Farmers'  Hank  v.  Chamjiain  Trans.  Co.,  23  Vt.  213 ;  Jlor'se  v. 
Brainard,  41  Vt  550;  Lowell  Wire  Fence  Co.  v.  Sargent,  8 
Allen,  189 ;  Ilart  v.  Railroad  Co.,  8  N.  Y.  37 ;  Carey  v.  RaiL 
road  Co.,  29  Barb.  35.  But  where  the  evidence  is  uncontra- 
dicted, or  where  the  question  depends  on  written  stipulations, 
it  is,  however,  one  for  the  court.  2  liedf.  Railways,  sec. 
180,  3. 

In  Gray  v.  Jackson,  51  N.  H.  9,  it  is  suggested  that  a  car- 
rier's silence  and  omission  to  give  notice  of  the  extent  of  his 
route  would  be  evidence  tending  to  show,  by  way  of  estoppel, 
a  mutual  understanding  that  the  carrier  undertook  to  carry 
beyond  his  route. 
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Church  (Richard  M.) 
Chicago,  Milwaukee  &  St.  Paul  Railway  Co, 

{Supreme  Court  of  South  Dakota,  Nov,  19,  1894.) 

Carriers  of  Passengers.  [(1)  p.  18].— Contract  of  Carriage.  [(2)  p.  16). — 
A  licket  issued  by  a  railmad  company,  for  passage  from  one  point  to 
another,  named  iipf)n  such  ticket,  gives  the  holder  the  right  to  trans- 
portaiion  over  the  road  between  such  points,  subject  to  sucli  reasonable 
rules  and  regulations  as  the  company  has  a  right  to  make  concerning  the 
running  ni  its  trains  anrl  the  route  over  which  they  shall  run.    (Pa^e  3,) 

Same  — Rules  and  Regulations  [(3)  p.  22]. — Reasonableness  of.— It  is  a 
reasonable  regulaiion  lor  a  company,  operating  direct  and  also  indirect 
and  circuitous  lines  of  road  between  two  points,  to  require  that  passen- 
gers travelling  upon  a  simple  contract  10  carry  from  one  point  to  the 
other,  shall  go  by  the  most  direct  route;  and  such  reasonable  regula- 
tioi  oecomes  a  part  of  the  contract  of  carriage.     {Page  4.) 

S:i  Tie — Failure  of  Company  to  Notify  Passenger  of  a  Regulation  Requir- 
ing Passage  upon  the  Most  Direct  Route. — The  failure  of  a  railroad  com- 
piiu'  to  notify  a  passcngt^r  of  a  regulation  of  the  road  that  passengers 
%Wa\\  travel  oy  the  most  direct  route  between  the  points  named  upon 
th^ir  tu!lcets,  does  not  aflect  the  contractual  rights  ot  the  parties  so  as  to 
entiile  the  passenger  to  ride  between  such  points  on  other  lines  of  the 
com  o^ny  than  those  established  as  the  true  route  by  such  regulation. 
KP^^e  7.) 

Same —Failure  to  Notify  Passenger  of  Change  of  Cars  at  Distant  Junc- 
tion. -Rights  of  Passenger.  [(1)  p.  18,  (2)  p.  16J.— In  the  case  at  bar  it  is 
held  thrit  I  he  fact  that  a  passenger  told  the  company's  gate-keeper  at  the 
depot  at  Milwaukee,  Wis.,  where  she  embarked,  that  she  desired  to  go 
2  (H.  8.)  A.  &  E.  It.  Cha.^! 
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to  Artesian,  S.  D.,  her  place  of  destination,  by  way  of  Prairie  du  Chien 
and  Mitchell,  and  that  the  gate-keeper  directed  the  passenger  to  the 
proper  train,  without  informing  her  that  she  would  have  to  change  cars 
at  Canton,  a  junction  some  500  miles  distant,  or  that  she  could  not  go 
on  the  ticket  wliich  she  held  from  Canton  to  Artesian  by  way  of  Mit- 
chell,  did  not  entitle  her  to  go  by  that  route  against  the  regulation  of  the 
company.     {Page  7). 

Same— Same— Ejectment  of  Passenger  [(1)  p.  156].— Instructions  to  Jury. 
—  Respondent's  wile  procured  a  ticket  Irom  Milwaukee,  Wis.,  to  Artesian, 
S.  Dak.  The  company  had  two  establislied  routes  between  these  points, 
one  of  which  she  took  by  way  of  Prairie  du  Chien,  Canton  and  Egan. 
By  this  route  she  should  have  changed  cars  at  Canion,  S.  D.,  for  Egan. 
She  did  not  change,  but  continued  on  the  train  west,  and  insisted  upon 
her  right  to  go  to  Artesian  by  way  of  Mitchell  and  Woonsocket,  over 
which  line  the  company  had  no  through  route.  Refusing  to  pay  fare 
she  was  ejected. 

Held,  that  while  the  failure  of  the  company  to  notify  her  to  chanpre  at 
Canton  might,  if  a  neglect  of  an  imposed  duty,  be  the  ground  of  dam- 
ages, it  did  not  entitle  her  to  ride  upon  such  ticket  over  the  indirect  route 
by  way  of  Mitchell  and  Woonsocket ;  and  an  instruction  to  the  jury  that 
she  was  lawfully  on  such  train  over  such  route,  if  she  did  not  know  of 
such  regulation,  and  that  the  conductor  had  no  right  to  put  her  off  the 
train,  was  error.    (Pages  7, 8). 

Appeal  from  Sanborn  county  circuit  court.     Reversed, 

Preston  &  Hannett  {Burton  Hanson^  of  counsel),  for  appel- 
lant. 

Kellam,  J. — This  action  was  brought  by  respondent 
against  appellant  to  recover  damages  on  account  of  expense 
incurred,  and  loss  of  services  of  his  wife,  Julia  A.  Church, 
who  he  alleges  was  lawfully  on  one  of  appellant's  trains,  and 
was  wrongfully  ejected  therefrom.  Respondent 
and  his  wife  resided  in  the  town  of  Artesian,  in  this 
state,  a  station  on  an  east  and  west  line  of  appellant's  road.  In 
September,  1889,  having  been  for  several  months  in  the  state 
of  Michigan,  she  desired  to  return  to  Artesian.  Her  husband 
procured  and  had  sent  to  her  the  return  coupon  of  a  Grand 
Army  excursion  ticket,  both  coupons  of  which  were  good  for 
a  trip  from  Artesian  to  Milwaukee  and  return. 

It  was  shown  by  the  company,  and  was  not  disputed,  that  it 
had  two  established  routes  from  Milwaukee  to  Artesian,  over 
either  of  which  a  passenger  might  make  a  continuous  passage 
from  the  former  to  the  latter  place, — one  by  way  of  Prairie 
du  Chien,  McGregor,  Canton,  and  Egan,  thence  west  to  Ar- 
tesian; the  other  by  way  of  La  Crosse,  thence  west,  through 
Egan,  to  Artesian.     Mrs.  Church  took  the  train  at  Milwau- 
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kee  for  the  first-named  route,  and  proceeded  as  far  as  Canton, 
where,  instead  of  changing  cars  for  Egan,  as  she  should  have 
done  to  continue  on  the  route  named,  she  remained  on  the 
train  with  the  intention  of  going  to  Mitchell,  there  changing 
and  going  north  to  Woonsocket,  and  thence,  after  another 
change,  east  to  Artesian. 

After  passing  Canton,  the  conductor,  finding  her  still  on  his 
train,  examined  her  ticket,  and  informed  her  that  she  was  on 
the  wrong  train,  that  she  should  have  changed  at  Canton,  and 
that  her  ticket  would  not  take  her  to  Mitchell.  She  insisted 
that  her  ticket  entitled  her  to  go  by  way  of  Mitchell  and 
Woonsocket,  refused  to  pay  her  fare,  and  was  put  off  the  train 
at  Worthing,  the  next  station. 

Appellant  contends  that  the  facts  disclosed  show  that  re- 
spondent and  his  wife  were  practicing  a  fraud  upon  the  com- 
pany in  procuring  and  using  this  excursion  ticket,  sold  at  re- 
duced rates  to  enable  purchasing  parties  to  attend  the  Grand 
Army  reunion  at  Milwaukee,  under  circumstances  and  for  a 
purpose  which  they  well  knew  were  not  contemplated  by  the 
company.  They  also  insist  that  there  was  no  evidence  justi- 
fying the  court  in  submitting  to  the  jury  the  question  of  ac- 
tual damages.  There  was  also  some  conflicting  testimony  as 
to  the  deportment  of  the  conductor,  and  the  manner  of  her 
removal  from  the  train,  upon  which  is  based  a  claim  of  undue 
and  excessive  force;  but  as  we  think  the  trial  court  erro- 
neously instructed  the  jury  as  to  her  rights  and  the  company's 
duty  in  the  premises,  which  might  and  probably  did  influence 
vhe  jury,  for  which  the  judgment  must  be  reversed,  we  notice 
only  such  error. 

The  first  question  which  the  facts  in  this  case  naturally  sug- 
gest is  this:   Did  Mrs.  Church's  ticket  entitle  her  coiitrartor 
to  ride  from  Canton  to  Artesian  by  way  of  Mit-  «•«■■•»•«•• 
chcll  and  Woonsocket? 

The  court  instructed  the  jury  as  follows :  *'  The  rules  of  the 
defendant  company  required  that  she  should  change  cars  at 
Canton,  and  proceed  to  Artesian  byway  of  Egan.  If  Mrs. 
Church  new  this  rule,  or  if  she  was  informed,  at  or  before 
reaching  Canton,  that  the  rules  of  the  company  required  h«r 
to  change  at  Canton,  she  was  unlawfully  on  the  train  at 
Worthing,  and  plaintiff  cannot  recover  if  she  was  removed 
from  the  train  in  a  proper  manner;  but  if  she  did  not  know 
of  such  rule,  and  was  not  informed  of  it,  she  was  lawfully  upon 
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the  train  at  Worthing,  and  the  conductor  had  no  right  to  put 
her  off.  Mrs.  Church  was  not  bound  to  inquire  whether  she 
should  change  cars  at  Canton ;  but  if,  by  any  means,  she  had 
been  informed  that  she  should  make  such  change,  she  should 
have  made  it,  and  should  not  have  remained  on  the  train  west 
of  Canton.'* 

Mrs.  Church's  right  to  transportation  by  the  appellant  com- 
pany was  just  what  her  contract  gave  her.  That  contract 
was  to  carry  her  from  Milwaukee  to  Artesian,  subject  to  such 
reasonable  rules  and  regulations  as  the  company  had  a  right  to 
make  concerning  the  management  and  running  of  its  trains  and 
the  routes  over  which  they  should  run.  She  was  entitled  to  be 
carried  through  with  ordinary  and  reasonable  dispatch,  but  she 
had  no  right  under  such  contract  to  select  her  route,  as  against 
a  rule  or  regulation  of  the  company  prescribing  a  different  and 
more  direct  route,  if  such  regulation  were  a  reasonable  one. 

The  law  is  well  settled  that  a  railroad  company,  as  a  com- 
mon carrier,  may  prescribe  and  enforce  regulations  for  the 
conduct  of  its  business  iu  carrying  passengers,  so 
HaMODAkie  long  as  such  regulations  are  reasonable.  Regula- 
ngBUtioai.  tions  which  have  uniformly  been  held  reasonable 
by  the  courts  extend  over  a  wide  range  of  details, 
and  it  certainly  ought  not  to  be  held  unreasonable  to  allow  a 
company,  operating  direct  and  indirect  lines  of  road  between 
two  points,  to  require,  by  general  rule,  that  passengers 
travelling  upon  a  simple  contract  to  carry  from  one  point 
to  the  other  should  go  by  the  most  direct  route.  The  right 
of  the  company  to  make  such  a  regulation  can  hardly  be 
doubted  in  view  of  its  reason  and  justice,  and  certainly 
not  in  view  of  the  many  adjudications  sustaining  regulations 
which  would  seem  much  more  unnecessary  and  arbitrary. 

Such  regulations  become  and  are  a  part  of  the  contract  of 
carriage.  In  Dietrich  v.  Railroad  Co.,  71  Pa.  St.  436,  the 
court  said:  *' So  far  as  they  are  expressed,  the  terms  are 
Begoutioni  binding,  of  course;  but  such  tickets  are  not  the 
are  part  or  whole  Contract,  which  must  be  gathered,  so  far  as 
oontraci.  ^^^  expressed,  from  the  rules  and  regulations  of 

the  company  in  running  its  trains." 

In  Johnson  z/.  Railroad  Corp.,  46  N.  H.  221,  it  is  said 
"  that,  in  the  absence  of  any  special  agreement,  the  parties 
are  deemed  to  have  contracted  with  reference  to  the  estab- 
lished existing  usage." 
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In  the  case  before  us  there  was  no  evidence  of  any  usage 
inconsistent  with  the  rule  of  the  company.  In  Railroad  Co. 
V.  Randolph,  53  111.  5 15,  the  court  says:  **  When  a  passenger 
purchases  a  ticket,  he  only  acquires  the  right  to  be  carried 
according  to  the  custom  of  the  road.  *  *  *  He  does  not  ac- 
quire the  right  to  insist  that  the  company  shall  send  him  on  a 
special  train,  or  out  of  the  customary  course  of  their  road.* 
This  language  is  quoted  and  approved  in  Piatt  v.  Railway  Co., 
63  Wis.  516,  21  Am.  &  Eng.  R.  Cas.  319. 

Bennett  v.  Railroad  Co.,  60  N.  Y.  594,  was  a  case  where 
facts  were  quite  correspondent  with  those  in  the  case  before 
us.  The  plaintiff  bought  a  ticket  from  **  Lockport  to  Troy." 
Between  Rochester  and  Syracuse  the  company  operated  twp 
lines,  one  23  miles  shorter  than  the  other.  A  rule  of  the 
company  required  through  passengers  to  go  by  the  shorter 
route.  The  plaintiff — innocently,  it  would  appear — took  a 
train  passing  over  the  more  indirect  route,  and  over  which, 
by  regulation  of  the  company,  his  ticket  was  not  good.  He 
refused  to  pay  fare,  and  was  ejected.  In  an  action  for  damages 
the  court  of  appeals  affirmed  a  judgment  nonsuiting  the  plain- 
tiff, in  its  opinion  saying  that  the  company's  contract  was 
*'  to  carry  the  plaintiff  over  the  usual,  through,  and  most  di- 
rect route,  and  nothing  more.  *  *  *  Here  it  must  be  pre- 
sumed that  the  company  was  ready  and  willing  to  perform  the 
contract  as  made;  but  the  plaintiff  desired  to  go  over  the  Au- 
burn road,  and  must  have  changed  cars  at  Rochester  for  that 
purpose,  and  the  claim  for  additional  compensation  was  both 
lawful  and  just." 

The  rule  of  the  compr-^v  that  a  ticket  from  Canton  to  Arte- 
sian should  be  good  only  t^y  way  of  Egan  was  in  law  a  reason- 
able one.  The  distance  was  less, — only  a  few  miles,  to  be 
sure;  but  the  right  of  a  passenger  to  compel  the  company  to 
carry  him  10  miles  more  than  he  has  contracted  and  paid  for  is 
not  changed  in  principle  by  increasing  the  distance.  In  either 
case  he  is  demanding  what  he  has  not  bought  and  paid  for. 

The  instruction  complained  of,  however,  and  in  which  we 
think  we  find  error,  does  not  condemn  the  regulation  as  un- 
reasonable, but  says  it  did  not  control  Mrs.  Church's 
rights  as  a  passenger  unless  she  had  knowledge  of  *"*T'*j''' *![ 
it.     It  says :  **  But  if  she  did  not  know  of  such  rule,   pM8e«g«r. 
and  was  not  informed  of  it,  she  was  lawfully  on  the 
train  at  Worthing,  and  the  conductor  had  no  right  to  put 
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her  off.     We  think  a  rule  quite  inconsistent  with  this  instruc- 
tion has  the  support  of  the  authorities. 

In  Dietrich  7k  Railroad  Co.,  supra,  the  court  used  this  lan- 
guage: **The  authorities,  as  well  as  the  reason  of  the  thing, 
show  that  the  company  must  make  its  own  regulations,  and 
that  passengers  purchase  their  tickets  subject  to  those  rules, 
and  that  it  does  not  lie  on  the  company  to  bring  home  notice 
of  them  in  order  to  establish  the  terms  of  the  contract  of  car- 
riage." And  again,  in  the  same  opinion:  *'It  is  also  well 
settled  that  one  who  buys  a  ticket  is  bound  to  inform  himself 
of  the  rules  and  regulations  of  the  company  governing  the 
transit  and  conduct  of  its  trains.** 

In  Railroad  Co.  v.  Randolph,  supra,  the  court  says: 
**  When  a  traveler  obtains  such  a  ticket  he  should  inform  him- 
self as  to  the  usual  mode  of  travel  on  the  road,  and,  so  far  as 
the  customary  mode  of  carrying  passengers  is  reasonable,  he 
should  conform  to  it.  *  *  *  The  requisite  information  can 
always  be  had  from  the  agent  where  the  ticket  is  purchased, 
and  it  is  but  reasonable  to  require  passengers  to  obtain  the  in- 
formation, and  to  act  upon  it." 

In  Hall  V,  Railroad  Co.,  15  Fed.  Rep.  65,  HAMMOND,  J., 
says:  **  It  is,  in  my  judgment,  the  duty  of  a  passenger  to  see 
to  it,  before  he  takes  a  train,  that  his  ticket  will  carry  him  on 
that  train."  In  Cheney  v.  Railroad  Co.,  11  Mete.  (Mass.) 
121,  the  court,  after  noticing  the  form  and  contents  of  the 
ticket,  says :  **  It  therefore  was  a  contract  to  carry  in  the  usual 
manner  in  which  passengers  are  carried  who  have  tickets  of 
that  kind.  It  is  said  that  the  rules  of  the  company  were  un- 
known to  the  plaintiff  when  he  purchased  the  tickets,  and 
therefore  he  ought  not  to  be  affected  by  them.  This  might 
be  very  properly  insisted  upon  in  his  behalf  if  it  were  attempted 
to  charge  him  with  any  liability  created  by  such  rules,  espe- 
cially if  it  were  attempted  to  enforce  any  claim  for  damages  by 
reason  of  them.  The  question  as  to  the  right  of  the  plaintiff 
to  be  transported  as  a  passenger  does  not  depend  upon  his 
knowledge,  at  the  time  of  the  purchase  of  the  ticket,  of  the 
difference  of  the  price  to  be  paid  for  a  passage  through  the 
whole  distance  by  one  train  or  that  of  a  passage  by  different 
trains.  The  plaintiff  might  have  inquired,  and  informed  him- 
self of  that.  If  he  did  not,  he  took  the  mode  of  conveyance 
the  price  of  the  ticket  and  the  subscription  thereon  secured  to 
him  under  the  rules  and  regulations  of  the  company. 
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Johnson  v.  Railroad  Corp.,  46  N.  H.  213,  is  to  the  same 
effect.  The  plaintiff  testified :  **  I  had  no  notice,  knowledge, 
or  information  that  the  ticket  would  not  be  taken  till  I  at- 
tempted to  use  it  from  Manchester  to  Boston."  The  court 
held  that  his  want  of  knowledge  did  not  affect  his  rights,  or 
the  company's  duty,  under  the  contract.  The  court  say:  '*  If 
it  is  understood  by  the  public  that  the  duty  is  on  the  traveler 
to  inquire  as  to  all  such  reasonable  regulations  as  it  may  be 
important  for  him  to  know,  we  think  there  will  result  less  in- 
convenience than  from  any  holding  of  the  law  that  tends  to 
relieve  the  traveler  from  the  duty  of  inquiring  as  to  a  part  of 
such  matters  of  regulation." 

But  even  assuming  that  the  duty  lay  upon  the  company  to 
inform   Mrs.  Church  that  she  should  change  cars  at  Canton, 
and  that  the  conductor  was  in  fault  in  not  doing 
this,    such    neglect    of   duty  towards  a  passenger  pMsengersor 
might    subject  the   company   to  damages,   but  it  roBf^eotered 
could  not  change  the  terms  or  legal  effect  of  the  ''^^  "•''•*• 
contract  of  carriage.     Her  ticket  was  either  good  by  way  of 
Mitchell   and  Woonsocket  or  it  was    not.     If   not,  and  the 
conductor  were  in  fault  in  not  so  informing  her  before  reach- 
ing Canton,  she  mistook  her  remedy  when  she  refused  to  pay 
fare,  and  insisted  that  the  conductor  should  still  further  vio- 
late his  duty,  and  expose  himself  to  dismissal,  by  accepting  a 
ticket  which  he  was  instructed  not  to  accept. 

Suppose  a  new  conductor  had  taken  the  train  at  Canton ; 
should  he  also,  in  violation  of  his  instructions,  have  honored 
the  ticket,  if  satisfied  that  she  had  not  been  notified  to  change 
at  Canton  ?  An  affirmative  conclusion  would  be  exceedingly 
hard  to  justify.  It  would  indorse  a  principle  which  would  at 
once  undermine  and  practically  destroy  the  power  of  the  car- 
rier to  enforce  regulations  which  have  constantly  been  upheld 
as  reasonable,  and  which  are  equally  essential  to  the  carrier 
and  the  public. 

Suppose  Mrs.  Church,  originally  starting  from  Canton,  had 
simply  bought  a  ticket  from  Canton  to  Artesian ;  what  would 
have  been  the  contract  of  the  company?  Clearly,  to  carry 
her  over  its  customary  and  established  route  from  the  former 
to  the  latter  point.  This,  by  a  rule  or  regulation  of  the  com- 
pany proved  upon  the  trial,  was  by  way  of  Egan.  This  route 
gave  to  the  traveler  a  continuous  passage. 

The  route  by  way  of  Mitchell  and  Woonsocket  was  longer. 
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involved  an  extra  change,  and  required  nearly  24  hours'  more 
time.  It  was  a  reasonable  regulation  of  the  company.  Could 
she,  with  such  a  ticket,  under  the  contract  which  it  imported, 
rightfully  insist  upon  being  transported  by  way  of  Mitchell 
and  Woonsocket,  because  she  was  not  informed  that  her 
ticket  was  not  good  on  these  lines?  If  so,  she  would,  for  the 
same  reason,  on  a  ticket  from  Canton  to  Egan,  be  entitled  to 
go  by  way  of  Mitchell,  Woonsocket,  and  Artesian,  back  to 
Egan. 

We  discover  nothing  in  the  evidence  which  could  be  claimed 
as  giving  her  any  different  rights  on  account  of  her  ticket 
being  from  a  point  further  east,  except  that  she  told  the  uni- 
formed employ^  at  the  Milwaukee  depot  that  she  wanted  to 
go  by  way  of  Prairie  du  Chien  and  Mitchell,  and  he  directed 
her  to  the  proper  train,  without  informing  her  that  she  would 
be  required  to  change  at  Canton  for  Artesian,  or  that  her 
ticket  was  not  good  between  Canton  and  Artesian  by  way  of 
Mitchell.  We  do  not,  however,  regard  this  as  important. 
The  particular  duty  of  this  employ^  was  doubtless  to  assist 
passengers  to  take  the  right  train,  and  this  he  did  to  Mrs. 
Church.  He  did  not  give  her  any  misinformation.  He  sim- 
ply did  not  advise  her  as  to  changes  to  be  made  at  a  junction 
500  miles  distant.  We  do  not  think  his  failure  to  do  so, 
under  the  circumstances,  affected  the  rights  of  either  the  de- 
fendant company  or  Mrs.  Church. 

There  was  no  evidence  tending  to  show  any  usage  of  the 
company  inconsistent  with  the  regulations  proved ;  nothing 
to  show  that  passengers  were  ever  carried  by  way  of  Mitchell 
and  Woonsocket  on  tickets  from  Canton  to  Artesian ;  noth- 
ing to  justify  Mrs.  Church  in  believing  she  was  entitled  to  go 
that  way,  except  that  her  husband  wrote  her  she  could.  It 
is  in  evidence  that  when  she  went  east,  a  few  months  before, 
she  did  not  go  from  Artesian  to  Canton  by  way  of  Woon- 
socket and  Mitchell,  but  by  way  of  Egan.  We  think  the  in- 
structions of  the  court  making  the  right  of  Mrs.  Church,  by 
virtue  of  her  ticket,  to  transportation  by  way  of  Mitchell  and 
Woonsocket  to  depend  upon  her  knowledge  of  the  rule  of  the 
company,  was  erroneous;  and  for  that  reason,  without  exam- 
ining other  alleged  errors,  its  judgfnent  is  reversed^  and  the 
case  is  remanded  for  a  new  trial. 

All  the  judges  concur. 
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SCHEPERS  (Theresa) 

V. 

Union  Depot  Railroad  Co. 

{i>upreme  Cour^  of  Missouri,  Div.  No,  i.  Feb,  19,  1895.) 

Passenger  and  Carrier— The  Relation,  How  Created  [(2)  p.  16] — At- 
tempt to  Board  Moving  Car  as  Constituting  one  a  Passenger. — The  rela- 
tion uf  passenger  and  carrier  can  only  be  created  by  contract  between 
the  parlies,  express  or  implied.  The  mere  attempt,  therefoie,  to  board 
a  moving  street  car  by  a  person  who  has  not  indicated  his  intention  to 
do  so  in  time  to  enable  tiie  persons  in  charge  of  the  car  to  stop  it  at 
a  proper  place,  does  not  create  the  relation  of  passenger  and  carrier. 
(Pajre  13.) 

Same— Relation  not  Constituted  Where  Those  In  Charge  of  Car  Pay  no 
Attention  to  Signals  of  Person  to  Board  it. — Wliere  tlie  persons  in  char^^e 
of  a  street- rail  way  car  neglect  top<iy  attention  to  the  signals  of  one  wish- 
ing to  board  the  car,  tlie  act  of  such  intending  passenger  in  attempting 
to  get  on  tlie  car  while  it  is  in  motion  will  not  of  itself  constitute  him  a 
passenger.    {Page  14.) 

Boarding  of  Moving  Car— When  not  Contributory  Negligence.— A  man 
of  mature  age  and  experience  who  is  in  good  physicHi  condition  is  not 
euiity  of  contributory  negligence  as  a  matter  of  law  in  attempting  to 
board  an  electric  car  moving  at  the  rate  of  three  or  four  miles  an  hour. 
{Page  1 5.) 

Duty  of  Electric  Street- railway  to  Provide  Certain  Fenders. — An  electric 
street-railway  company  owes,  to  a  person  who  is  neither  a  passenger  nor 
an  employ^,  no  duty  to  provide  its  cars  with  fenders  designed  solely  for 
the  protection  of  passengers  and  employes ;  hence,  such  company  is 
not  liai)le  for  injury  to  a  person  attempting  to  board  a  moving  car.  who 
has  not  properly  made  liis  intention  known  because  of  absence  of  such 
fender,  unless,  as  a  fact,  tlie  failure  to  supply  it  would  amount  to  a  want 
of  ordinary  care  towards  the  general  public.    (Page  16.) 

Appeal  from  St.  Louis  county  circuit  court.     Reversed. 

G.  A.  Finkelnburg  2XiA  O,  J,  Mudd,  for  appellant. 
John  A .  Gilliam  and  John  W.  Drabelle,  for  respondent. 

Macfarlane,  J. — This  is  an  action,  under  the  statute,  to 
recover  the  sum  of  $5000,  as  damages  for  the  death  of  plain- 
tiflF*s  husband  by  the  alleged  negligence  of  defendant's  em- 
ployes in  charge  of  one  of  its  trains  of  street  cars.  A  trial 
resulted  in  a  verdict  and  judgment  for  plaintiff,  and  defendant 
appealed. 

Defendant  operated  by  electric  power  a  line  of  street-cars 
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along  Russell  avenue,  Twelfth  street,  and  other  steerts  in  the 
city  of  St.  Louis.  Russell  dvenue  runs  east  and 
west  through  the  city,  and  crosses  Twelfth  street 
at  right  angles.  The  railway  track  is  located  along  Russell 
from  the  east  to  Twelfth  street,  where  it  turns  south  by  a  long 
curve  onto  that  street.  There  is  a  rising  grade  on  the  avenue 
until  Twelfth  street  is  reached,  from  which  there  is  a  descend- 
ing grade  of  about  4  feet  in  100.  Two  cars,  known  as  the 
**  motor  car  and  trailer,"  were  run  in  a  train  on  the  occasion 
of  the  death  of  plaintiff's  husband.  A  curve  of  the  railway 
track  extends  down  Twelfth  street  about  27  feet  from  the 
center  of  the  cross  walk  on  the  south  side  of  the  avenue.  On 
the  southwest  corner  of  these  streets  is  a  saloon  having  a  side 
door  opening  to  Twelfth  street,  near  the  corner  of  the  build- 
ing. Just  prior  to  the  accident,  deceased  was  in  the  saloon, 
awaiting  a  train  going  south  on  Twelfth  street,  on  which  he 
intended  taking  passage.  On  seeing  a  train  passing  upon  the 
curve,  he  left  the  saloon  hastily,  ran  down  Twelfth  street, 
passed  the  trailer,  and  undertook  to  board  the  motor  car  while 
in  motion,  and  in  doing  so  was  thrown  down,  and  the  trailer 
ran  over  him,  causing  his  death. 

The  petition  charges,  in  substance,  that,  while  the  cars 
were  going  slowly  round  the  curve  at  Twelfth  street  and 
Russell  avenue,  he  hailed  them  by  beckoning  with 
"**'  his  hand,  with  the  view  of  taking  passage ;  that 
both  the  conductor  of  the  motor  and  trailer  car  knew  from  his 
actions  that  he  intended  and  desired  to  take  passage  thereon, 
but  they  negligently  failed  to  signal  the  motorman  thereof; 
that  while  the  cars  slowly  rounded  said  curve  he  took  hold  of 
the  motor  car  to  get  on,  when  the  electric  power  was  negli- 
gently, suddenly,  and  without  warning,  applied  by  the  motor- 
man  with  great  force,  by  which  the  cars  were  suddenly  jerked 
forward,  and  he  was  thereby  thrown  upon  the  track  and  killed. 
The  petition  also  charged  negligence  in  failing  to  provide  a 
proper  life  guard  between  the  two  cars. 

The  answer  was  a  general  denial,  and  a  plea  of  contributory 
negligence.  An  ordinance  of  the  city  required  that  **  when 
any  car  shall  be  required  to  stop  at  the  intersection  of  streets 
to  receive  or  leave  passengers  it  shall  be  stopped  so  as  to  leave 
the  rear  platform  partly  over  the  crossing.  ' 

The  evidence  offered  by  plaintiff  tended  to  prove  that  when 
deceased  came  out  of  the  saloon,  at  the  side  door,  the  hind  or 
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trailer  car  had  not  yet  passed  over  the  crossing; that  deceased 
held  up  his  hand  as  a  signal  that  he  wished  to  take 
passage,  and  that  the  conductor  on  the  motor 
saw  the  signal,  but  gave  no  notice  to  the  motorman  to  stop ; 
that  the  train  was  then  moving  at  the  rate  of  three  or  four 
miles  per  hour;  that  deceased  ran  in  a  southeasterly  direction 
towards  the  motor  car,  caught  up  with  it,  and  took  hold  of 
the  hand  hold  on  the  rear  dashboard  with  his  left  hand,  and 
as  he  reached  with  his  right  hand  for  the  hand  hold  on  the 
body  of  the  car  the  speed  was  suddenly  increased,  and  de- 
ceased was  thrown  down,  and  the  trailer  ran  over  him.  It 
was  shown  by  the  evidence  introduced  by  plaintiff  that  de- 
ceased was  not  on  the  street  when  the  forward  car  reached 
the  crossing,  and  that  neither  the  motorman  nor  the  conductor 
on  the  trailer  saw  him  approaching  the  cars  at  all.  The  con- 
ductor on  the  motor  car  saw  him  when  within  5  to  lO  feet  of 
that  car,  but  gave  no  signal  to  stop  until  he  saw  the  danger 
to  which  deceased  was  exposed. 

The  evidence  ot  defendant  tended  to  prove  that  the  hind 
car  had  passed  the  crossing  before  deceased  came  out  of  the 
saloon,  and  was  running  down  the  grade  at  increasing  speed, 
and  in  the  usual  manner,  when  deceased  undertook  to  board 
it;  that  there  was  no  unusual  jerk  or  sudden  increase  in 
speed ;  and  that  every  effort  was  made  to  stop  the  train  as 
soon  as  the  conductor  saw  the  peril  in  which  deceased  had 
placed  himself.  Evidence  was  also  offered  by  plaintiff  to  the 
effect  that  at  the  time  of  the  accident  there  was  in  approved 
use  on  some  street- rail  roads  in  the  county  an  appliance  be- 
neath cars,  known  as  the  ** Johnson  fender,"  which  was  a  pro- 
tection to  passengers  and  train -em  ploy  6s  who  might  fall 
between  the  cars.  This  fender  was  not  in  use  on  these  cars. 
Whether  this  contrivance  was  in  approved  use,  and  whether 
it  would  afford  protection,  wasdisputed.  Evidence  was  given 
supporting  both  theories. 

Eight  instructions  were  given  the  jury  at  request  of  plaintiff. 
Some  of  these  are  very  lengthy,  and  we  will  only  undertake 
to  consider  the  principles  of  law  involved  in  them,  without 
setting  them  out  in  full. 

I.  It  mey  be  said,  in  the  first  place,  that  reversible  error 
was  committed  in  an  instruction  given  plaintiff  on  the  ques- 
tion of  contributory  negligence.  By  this  instruction  the  jury 
was  told  **  that  the    law   presumes  every  man  to  have  been 
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using  due  care  for  his  own  safety,  and  that  presumption  is  not 
overthrown  by  the  mere  fact  of  his  being  injured; 
negiiKeuce-  that,  to  overcome  the  presumption  of  such  due 
ErroneoaiiB-  care,  there  must  be  evidence  of  carelessness  and 
fltruction.  negligence  on  his  part."  There  was  evidence 
before  the  jury  tending  to  prove  contributory  negligence. 
Every  circumstance  from  which  the  death  resulted  was  before 
the  jury,  and  it  was  for  them  to  determine  therefrom  whether 
the  negligence  of  deceased  was  a  contributing  cause.  Such 
an  instruction  has  been  disapproved  in  several  recent  cases. 
Moberly  z/.  Railroad  Co.,  98  Mo.  183,  Rapp  v.  Railroad  Co., 
106  Mo.  428,  Myers  v.  City  of  Kansas,  108  Mo.  487. 

2.  It  is  difficult  from  the  petition  to  tell  whether  the 
pleader  intended  to  count  upon  negligence  of  defendant  as  a 
common  carrier  of  passengers,  or  upon  negligence  in  the  mere 
management  and  operation  of  its  cars.  It  is  clear,  however, 
that  the  case  was  tried  upon  the  theory  that  deceased  was  a 
passenger,  and  entitled  to  the  high  degree  of  care  a  carrier 
owes  to  a  passenger.  This  is  shown  by  th^  evidence  intro- 
duced by  plaintiff,  and  by  the  instructions  asked  by  her,  and 
given  by  the  court.  The  theory  of  the  defense  is  that 
deceased  never  became  a  passenger,  and  its  duty  to  him  was 
only  that  of  proper  diligence  to  avoid  injuring  him  when  his 
danger  became  apparent.  Evidence  was  offered  by  defendant 
with  a  view  of  sustaining  its  theory. 

The  court,  at  the  request  of  plaintiff,  gave  this  instruction : 
*'(3)  The  jury  should  determine  from  all  the  evidence 
whether  Joseph  Schepers  attempted  to  take  passage  on  one  of 
defendant's  trains  of  cars,  and,  if  they  so  find,  whether  said 
defendant,  or  any  agent,  officer,  servant  or  employ^  of 
defendant,  whilst  running,  conducting,  and  managing 
the  car  or  train  upon  which  he  attempted  to  take  passage, 
failed  to  exercise  the  utmost  diligence,  care,  and  fore- 
sight of  very  cautious  persons  under  like  circumstances; 
and  the  absence  or  want  of  such  diligence,  care,  and  foresight 
would  render  the  defendant  liable,  if  Joseph  Schepers  came 
to  his  death  thereby,  if  the  jury  believe  and  find  from  all  the 
evidence  that  said  Joseph  Schepers  used  ordinary  care  for  his 
own  safety."  It  will  be  seen  that  this  instruction  required,  as  a 
test  of  defendant's  duty,  the  high  degree  of  care  due  from  a 
common  carrier  to  a  passenger  under  its  protection.  Indeed, 
the  instruction  goes  even  beyond  the  limit  of  care  required  of 
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carriers  of  passengers  under  the  rulings  of  this  court.  Fur- 
nish V,  Railway  Co.,  102  Mo.  450,  Smith  v.  Railroad  Co., 
108  Mo.  249,  52  Am.  &  Eng.  R.  Cas.  483 ;  Jackson  z/.  Rail- 
way Co.,    118  Mo.  224. 

From  the  measure  of  care  required  of  defendant,  it  is  mani- 
fest that  the  instruction  was  intended  to  apply  to  the  relation 
of  passenger  and  carrier.  In  effect,  the  jury  was  Carrier aad 
instructed  that,  if  deceased  **  attempted  to  take  pas-  S?f*"'^*'"T. 
sage  on  one  of  defendant  s  trams  of  cars,  he  tatM  the  nu. 
thereby  became  a  passenger.  Defendant  insists,  tioo, 
not  only  that  this  test  of  what  constituted  the  relation  of 
carrier  and  passenger  was  improper,  but  that  there  was  a  total 
failure  of  proof  that  the  relation  was  ever  created.  It  must 
be  conceded  that  there  is  difficulty,  in  many  cases,  in  deter- 
mining when  the  relationship  of  carrier  and  passenger  begins, 
and  what  acts  of  the  parties  are  sufficient  to  create  it.  The 
difficulty  is  greater  in  case  the  carrier  operates  a  street-railway, 
having  no  regular  stations,  or  station  agents  authorized  to 
make  contracts.  In  respect  to  such  carriers,  passage  must  be 
taken  hastily,  on  the  streets,  at  points  prescribed  by  the  rules 
of  the  carrier,  or  by  the  police  regulations  of  the  municipality. 
Yet  one  test  applies  alike  to  all,  and  that  is  the  relation  can 
only  be  created  by  contract  between  the  parties,  express  or 
implied.  There  must  always  be  an  offer  and  request  to  be 
carried  on  one  side,  and  an  exceptance  on  the  other.  Shear 
&  R.  Neg.  (4th  Ed.)  §  448;  Patt.  Ry.  Ace.  Law,  §§  210, 
214;   2  Am.  &  Eng.  Enc.  Law,  742. 

A  *•  passenger  *'  has  been  defined  to  be  **  a  person  whom  a 
railway,  in  the  performance  of  its  duty  as  a  common  carrier, 
has  contracted  to  carry  from  one  place  to  another  place  for  a 
valuable  consideration,  or  whom  the  railway,  in  the  course  of 
the  performance  of  that  contract,  has  received  at  its  station, 
or  in  its  car,  or  under  its  care."  Patt.  Ry.  Ace.  Law,  §  210. 
In  our  state,  probably,  the  words,  **  for  a  valuable  considera- 
tion," do  not  govern.  Buck  z/.  Power  Co.,  108  Mo.  179,  18 
S.  W.  1090,  and  cases  cited.  But  the  case  at  bar  does  not 
require  us  to  go  into  that  phase  of  the  law.  It  is  true  that 
an  acceptance  must,  in  many  cases,  be  implied.  When  a 
street-car  has  stopped  at  a  usual  place  for  receiving  passen- 
gers, an  acceptance  of  all  persons  who  are  waiting  to  take 
passage  must  be  implied,  as  it  may  be  impossible  for  each  to 
be  separately  recognized.     So,  **  where  a  person  intends  ta 
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take  passage  on  a  street-car,  and  has  hailed  it  for  that  pur- 
pose, and  it  has  been  stopped  to  enable  him  to  enter,  he  is  to 
be  regarded  as  a  passenger  while  he  is  in  the  act  of  carefully 
and  prudently  attempting  to  step  upon  the  platform. "  Booth, 
St.  Ry.  Law,  §  326;   Smith  v.  Railway  Co.,  32  Minn.  2. 

It  is  well  said  by  SMITH,  P.  J.,  of  the  Kansas  City  court  of 
appeals,  in  speaking  of  the  duty  of  a  carrier  by  street-railway : 
**  It  is  bound  to  see  every  passenger  who  attempts  to  get 
upon  its  cars  while  they  are  standing  still,  but  they  are  not 
bound  after  the  cars  are  in  motion.  The  safety  of  the  train 
and  those  who  are  already  on  board  requires  that  the  gripman 
should  be  on  the  lookout  ahead,  while  the  conductor  should 
be  occupied  in  collecting  fares,  receiving  requests  to  stop,  and 
the  like,  rather  than  looking  to  the  safety  of  those  who  may 
attempt  to  get  on  board  after  the  train  has  started."  Meri- 
wether V,  Railway  Co.,  45  Mo.  App.  534. 

The  ordinances  of  the  city  and  the  rules  of  the  defendant 
fixed  the  stopping  places  for  receiving  passengers  at  the  far 
cross-walk  of  the  streets.  At  these  points  those  in  charge  of 
the  cars  are  required  to  look  out  for  persons  desiring  to  take 
passage.  If  no  one  presents  himself  in  time,  and  makes 
known  a  desire  to  take  passage,  the  cars  are  not  required  to 
be  stopped,  and  the  employes  in  charge  may  give  attention  to 
their  other  duties.  The  cars  would  not  have  to  be  stopped 
for  one  desiring  to  take  passage,  if  he  failed  to  make  his 
wishes  known  in  time  to  enable  them  to  stop  at  the  proper 
place.  It  follows  from  what  has  been  said  that  plaintiff  did 
not  become  a  passenger  by  a  mere  attempt  on  his  part  to 
board  the  car  while  in  motion,  as  he  declared  by  this  instruc- 
tion. There  must  have  been  some  act  on  the  part  of  the 
carrier  indicating  an  acceptance.  Stager  v.  Railway  Co.,  1 19 
Pa.  St.  70,  33  Am.  &  Eng.  R.  Cas.  540. 

3.  Defendant  insists  further  that  there  was  a  total  failure 
of  proof  that  deceased  ever  became  entitled  to  the  care  due  to 
Faiinreto  ^  passcnger,  and,  after  a  careful  review  of  the  evi- 
prore  relation  dcncc,  we  have  reached  the  same  conclusion.  The 
ofrarriFrand  evidence  shows  Conclusively  that  deceased  was  not 
paRMUfer.  ^^  ^j^^  street  when  the  motor  car  passed  over  the 
crossing,  which  was  the  proper  stopping  place  for  receiving 
passengers.  When  he  came  out  of  the  saloon,  according  to 
the  evidence  most  favorable  to  plaintiff,  the  trailer  was  pass- 
ing over  the  crossing,   and  running  three    or   four  miles  per 
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bour.  Up  to  that  time  he  had  not  been  seen  by  the  motor- 
man  or  the  conductor  on  either  car.  He  ran  southwardly, 
'writh  one  hand  raised,  in  the  direction  of  the  motor  car. 

There  was  no  evidence  that  he  was  ever  seen  by  the  motor- 
man  or  the  conductor  on  the  trailer.  No  slacking  of  the 
speed  of  the  train  was  shown,  or  other  act  indicative  that  the 
train  would  stop,  or  that  he  was  accepted  as  a  passenger.  It 
ivas  shown  that  the  conductor  on  the  motor  car  saw  deceased 
-when  he  got  within  from  5  to  lo  feet  of  it.  But  there  was 
no  evidence  that  anything  was  done  by  this  conductor  indicat- 
ing an  intention  to  stop  for  him.  Indeed,  the  complaint  in 
the  petition  is  that  the  conductor  **  willfully  and  negligently 
failed  and  neglected  to  ring  the  bell,  or  give  any  notice  to  the 
motorman  that  said  Joseph  Schepers  was  going  to  get  on  the 
train,  or  stop  the  cars."  In  spite  of  this  neglect  of  the  con- 
ductor and  refusal  to  stop,  on  recognition  of  the  right  of  de- 
ceased to  take  passage,  he  undertook  to  board  the  cars. 

-It  might  be  a  question,  in  a  proper  case,  whether,  in  the 
circumstances,  it  was  the  duty  of  the  conductor  to  have 
stopped  the  train,  and  whether,  on  a  failure  to  discharge  such 
duty,  the  carrier  would  not  have  been  liable  for  a  breach  of 
its  duty  to  the  public.  But  that  neglect  did  not  make  de- 
ceased a  passenger,  or  justify  his  actions.  He  could  not  in 
this  manner,  by  his  own  act  alone,  constitute  himself  a  passen- 
ger, and  thus  secure  the  high  degree  due  from  a  carrier  to  a 
passenger.  Baltimore  Traction  Co.  z^  State,  78  Ind.  409, 
58  Am.  &  Eng.  R.  Cas.  200,  and  cases  cited.  Under  the 
evidence,  we  think  the  relation  of  carrier  and  passenger  was 
never  created. 

4.   Defendant  also  insists  that  the  evidence  shows  conclu- 
sively that  deceased  was  guilty    of  such    contributory   negli- 
g'^nce  as  should  bar  a  recovery.     It  cannot  be  said,   Boardiaffor 
a*>  a  matter  of  law,  that  a  person  of  the  age,  physi-   "»«»*»*  «i^- 
cal  development,  and  experience  of  deceased  would  tributVrj  oer 
be  guilty  of  contributory  negligence  in  attempting  iifffnce. 
to  board  a  street-car  moving  at  no  greater  speed  than  three  or 
four  miles  per   hour,   though   propelled    by    electric    power. 
Making  such  an  attempt  would  undoubtedly  be  evidence  of 
negligence,  but  whether  it  was  a  contributing  cause  of  the 
injury  should  be  for  the  triors  of  fact  to  decide.     The  person 
making  the  attempt  could  only  be  held  to  assume  the  risk  of 
injury  from  the  ordinary  movements  of  the  car.     Booth,  St. 
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Ry.  Law.  §  336;  Briggs  z/.  Railway  Co.,  148  Mass.  75,  37 
Am.  &  Eng.  R.  Cas.  204.  Morrison  v.  Railroad  Co. ,  130 
N.  Y.  169. 

5.   In  regard  to  the  alleged  negligence  of  defendant  in  fail- 
ing to  provide  its  cars  with  the  Johnson  fender,  we  may  say 

that  the  evidence  shows  that  said  fender  was  de- 
Jid7irMdI^     signed  solely  for  the  protection  of  passengers  and 

employes;  and,  as  deceased  was  neither,  defendant 
did  not  owe  to  him  the  duty  of  supplying  it,  unless  it  were 
found  as  ?.  fact  that  such  failure  amounted  to  a  want  of  ordi- 
nary care  towards  the  general  public  in  the  management  of 
the  railA^ay. 

Reversed  and  remanded.     All  concur. 


ABSTRACTS  OF  RECENT  DECISIONS 

(2)  Who  is  a  Passenger  [(2)  p.  21]. — Fraudulent  Evasion  of  Payment 
of  Fare. — Where  one  gets  on  a  passenger  train  with  the  deliberate 
purpose  not  to  pay  his  fare,  and  adheres  to  that  purpose,  or  if,  being 
on  the  train,  and  having  money  with  him  with  which  he  could  pay 
his  fare,  he  falsely  and  fraudulently  represents  tothe  conductor  that 
he  is  without  means  to  pay  his  fare,  and  by  means  of  such  false 
representations  induces  the  conductor  to  permit  him  to  remain  on 
the  train  without  paying  his  fare,  the  relation  of  carrier  and  passen- 
ger, and  the  obligations  resulting  from  that  relation,  are  not  thereby 
established  between  him  and  the  company,  and  the  company  owes 
him  no  other  duty  than  not  to  willfully  or  recklessly  injure  him,  and 
tliis  rule  is  not  modified  by  McClain*s  Ann.  Code  Iowa,  §  2022,  which 
provides  that  "  every  corporation  operating  a  railway  shall  be  liable 
for  all  damages  sustained  by  any  ))erson,  including  employ6s  of  such 
corporation,  in  consequence  of  the  neglect  of  agents,  or  by  any  mis- 
inanagoment  of  the  engineers  or  other  employes  of  the  corporation, 
and  in  consequence  of  the  willful  wrongs,  whether  of  commission  or 
omission  of  such  agents,  engineers  or  other  employes,  when  su'  \ 
wrongs  are  in  any  manner  connected  with  the  use  and  operation  of  any 
railway,  on  or  about  which  they  shall  be  employed,  and  no  contract 
which  restricts  such  liability  shall  be  legal  or  binding.'*  Condrnn  %\ 
Chicago,  M.  &  St.  P.  R.  Co  ,  (U.  S.  Cir.  Ct.  App.  8  Cir.)  67  Fed. 
Rep.  522;  citing  Railwav  Co.  7^  Brooks,  81  111.  250;  Railroad  Co.  r. 
Michie,  83  111.  431;  Railway  Co.  v.  Besgs,  85  111.  84:  Railroad  Co. 
%K  Mehlsack,  131  111.  64.  41  Am.  &  Eng.  R.  Cas.  60;  McVeety  7K 
Railway  Co.,  45  Minn  269,  47  Am.  &  Eng.  R.  Cas.  471;  Robertson 
V.  Railway  Co.,  22  Barb.  91:  Railway  Co.  v.  Nichols,  8  Kan.  505; 
Trnice  %\  Railroad  Co,  64  Tex.  146,  21  Am.  &  Eng.  R.  Cas.  152; 
Railway  Co.  v.  Campbell,  76  Tex.  175,  41  Am.  &  Eng.  R.  Cas.  100; 
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Way  p.  Railway  Co.,  64  Iowa  48;  A:'.,  73  Iowa  463,  34  Am.  &  Eng. 
R.  Cas.  286. 

Same.  —  United  States  Mail  Agent. — An  employe  of  the  United 
States,  while  on  a  passenger  train  in  the  legitimate  discharge  of  his 
duty  as  mail  agent  and  postal  clerk,  under  some  contract  between 
the  railway  company  and  the  government  as  to  carrying  the  mails,  is 
a  passenger  and  not  an  employ6  of  the  company.  Norfolk  &  W.  R. 
Co.  V.  Siioti,  (Va.)  22  S.  E.  Rep.  811. 

Same. — Person  Attempting  to  Board  Train, — A  person  attempting 
to  board  a  train  which  was  accustomed  to  stop  at  a  station  for  the 
]iurpose  of  leaving  passengers  and  not  for  the  purpose  of  receiving 
passengers,  who  fails  to  make  known  his  intention  to  board  the 
train,  is  not  a  passenger  so  as  to  entitle  him  to  recover  for  injuries 
sustained  while  attempting  to  get  on  board.  Jones  v.  Boston  &  M. 
R.  R.  Co.,  (Mass.)  39  N.  E.  Rep.  119;  citing  ^€^%\tx  v.  Railroad 
Co.,  161  Mass.  298,  58  Am.  &  Eng.  R.  Cas.  i;  Dewire  %k  Railroad 
Co.,  148  Mass.  343,  37  Am.  &  Eng.  R.  Cas.  57;  Merrill  v.  Railroad 
Co  ,  139  Mass.  238. 

Same.— •Si^///^ — Instructions, — An  instruction  in  an  action  against 
a  railroad  comgany  to  recover  for  personal  injuries,  which  in  effect 
declares  that  if  the  plaintiff  got  on  the  steps  of  the  car  which  caused 
the  injury,  for  the  purpose  of  getting  upon  the  platform  as  a  pas- 
senger with  the  intention  of  paying  his  fare  when  called  upon,  he 
became  a  passenger  without  regard  to  the  fact  as  to  how,  when,  or 
where  he  got  upon  the  step  of  the  car,  and  which  wholly  ignores  the 
fact  whether  or  not  the  defendant  ever  agreed  to  accept  plaintiff  as  a 
passenge-,  or  did  any  act  indicating  an  intention  to  accept  him  as 
such,  is  erroneous.  Schafer  %k  St.  Louis  &  S.  R-  Co.,  (Mo.)  30  S. 
W.  Rep  331. 

Same.—  Person  on  Freight  Train  in  Violation  of  Rule. — A  regula- 
tion dissallowing  passengers  on  a  freight  train  is  a  reasonable  one, 
and  the  conductor  of  such  a  train,  in  the  absence  of  assumed  or 
proven  authority,  is  not  to  be  presumed  as  authorized  to  disregard 
it;  and  if,  instead  of  assuming  su&h  authority,  the  conductor  in  fact 
tells  a  person  desiring  to  take  passage  that  he  did  not  have  the 
authority,  and  is  then  induced  by  such  person  to  take  him  on  the 
,  train  in  violation  of  such  rule,  and  disregard  of  his  obligations  to 
the  company,  such  person  does  not  thereby  become  a  passenger,  or 
entitled  to  the  rights  of  a  passenger,  but  is  a  trespasser,  and  takes 
the  risk  of  injury  as  such.  Louisville  &  N.  R.  Co.  v.  Bailey,  (Tenn). 
29  S.  W.  Rep.  367. 

In  this  connection  the  court  said  :  "The  rule  in  this,  as  in  many  other 
states,  i-  tliat  if  one  take  passage  on  a  train  or  in  a  car  not  provided  for 
passenjjers.  without  being  advised  that  he  is  not  permitted  to  ride  on 
such  train  or  car,  he  may  recover  for  injuries  sustained  as  a  passenger 
while  so  riding.  Washburn  v.  Railroad  Co.,  3  Head,  638.  But  the  rule 
is  diflfcrent  if  he  has  no  right  so  to  believe,  or  is  informed  to  the  con- 
trary. Railroad  Co.  v.  Meacham,  91  Tenn.  428  ;  Trotlinger  v.  Railroad 
Co.,  II  Lea.  533,  13  Am   &  Eng.  R.  Cas.  49;  Railroad  Co.  v.  Brooks,  81 
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111.  245;  Railroad  Co.  v,  Moore,  49  Tex.  31 ;  Railway  Co.  v.  Campbell, 
76  Tex.  174,  41  Am.  &  Eng.  R.  Cas.  100;  McVeety  v.  Railway  Co.,  45 
Minn.  268,47  Am.  &  Eng.  R.  Cas.  471. 

Same — Person  Riding  on  Hand-car  by  Unauthorized  Permission  of 
Employes, — In  the  absence  of  a  showing  of  any  authority  on  the 
part  of  employes  to  allow  a  boy  to  ride  on  a  hand-car,  or  of  any 
snowing  that  the  custom  of  employes  to  allow  persons  so  to  ride,  was 
known  10  and  acquiesced  in  by  the  officers  of  the  company,  it  is  not 
liable  for  injuries  sustained  by  a  boy  so  riding,  where  it  appears  that 
by  one  of  the  rules  of  the  company  its  employes  were  forbidden 
from  granting  such  permi.ssion.  Houston,  C.  A.  &  N.  R.  Co.  v. 
Bollong,  (Ark.,  July  14,  1894)  27  S.  W.  Rep.  492. 

Same — Invitation  to  become  Passenger, — A  superintendent  of  con- 
struction whp  requests  a  bridge  superintendent,  in  the  course  of  his 
employment,  to  go  to  a  point  on  the  line  where  the  construction  is 
incomplete,  does  not  on  behalf  of  the  company  invite  the  bridge 
superintendent  to  become  a  passenger.  Evansville  &  R.  R.  Co.  v. 
Barnes,  137  Ind.  306. 

Same — Bridge  Superintendent  Riding  over  Uncompleted  Road, — 
Therefore  a  superintendent  of  bridges  who  sues  the  company  as  an 
employ6  for  injuries  occasioned  while  riding  on  a  portion  of  the 
road  not  completely  constructed  cannot  contend  that  he  was  a  pas- 
senger on  the  train,  and  as  such  entitled  to  all  the  privileges  of  a 
passenger  holding  a  ticket.  Evansville  &  R,  R.  Co.  v.  Barnes,  137 
Ind.  306. 

Same — Section  Hand  Riding  on  Street-railway  Car, — But  it  has 
been  held  that  a  section  man  of  a  street-railway  company,  while 
riding  upon  one  of  its  cars  by  the  direction  of  his  foreman,  is  not  a 
trespasser  although  he  pays  no  fare.  Denver  &  B.  P.  R.  T.  Co.  v, 
Dwyer,  20  Colo.  132. 

Reasonable  Regulations.— [(3)  p.  22]— Exaction  of  Extra  Fare  when 
Paid  on  /  rain. — A  railroad  company  cannot  impose  as  a  penalty 
for  not  purchasing  a  ticket  such  a  sum  that  the  fare  collected  on 
the  train,  including  such  additional  amount,  will  exceed  the  maxi- 
mum allowed  by  law.  Zagelmeyer  v.  Cincinnati,  S.  &  M.  R.  Co., 
102  Mich.  214,  citing  Railroad  Co.  v,  Skillman,  39  Ohio  St.  444,  13 
Am.  &  Eng.  R.  Cas.  31;  Chase  v.  Railroad  Co.,  26  N.  Y.  523. 


NOTES 

(1)  Carrier  of  Passengers— What  Constitutes— Obligations  of— -Must  Fur- 
nish Equal  Advantages  to  All.— A  common  carrier  of  passengers  is  one 
who  undertakes  for  hire  to  carry  all  persons,  indifferently,  who  may 
apply  for  passage.  It  is  not  necessary  that  the  fare  shall  be  paid 
in  advance,  or  tendered,  to  establish  the  relation  and  reciprocal  du- 
ties of  carrier  and  passenger;  it  is  enough  that  it  is  understood  that 


Am.A^g.j  OAKBIERS  OF  PA8SENOEB8  19 

Notes  Obligations  of  Carnert 

fare  is  to  be  paid.  Nashville^  etc.,  R.  Co.  v.  Messino,  i  Sneed.  (Tenn.) 

220. 

A  railroad  company  in  engaging  in  the  business  of  common  carrier 
unJenakes  that  its  road  is  in  good  traveling  order  and  fit  for  use^ 
and  thai  ihe  engines  and  carriages  employed  are  properly  constructed 
aui  furnished  according  to  present  state  of  art,  and  if  an  injury  results 
from  I  he  imperfection  of  the  road»  the  carriages,  or  engines,  the  cjin- 
piny  is  liable,  unless  the  imperfection  was  of  a  character  in  no  riegree 
contributibie  to  its  negligence.  Railroad  companies  »re  bound  also  for 
a  due  obligation  on  the  part  of  their  servants  and  agents  for  necessary 
auention  in  seeking  to  secure  the  safety  of  the  passengers,  and  thry  are 
liaiile  fop  all  injuries  which  may  occur  from  negligence  or  want  of  skill 
of  assents,  if  such  injury  might  have  been  avoided  by  the  utmost  degree 
of  care  and  skill  on  the  part  of  such  agents  and  servants.  A  railroad 
company  is  also  liable  for  any  casualty  which  may  occur  from  running 
with  greater  speed  than  is  prudent,  or  on  account  of  collisions  wi  h 
obstructicjns  which  the  engineer  or  other  servant  saw  or  might  have 
seen,  or  which  he  might  .have  avoided  by  the  most  skilful  and  prompt 
use  of  all  the  means  in  his  power.    Id, 

A  common  carrier  of  passengers  has  at  common  law  no  right,  in 
the  performance  of  his  public  services  of  transportation,  to  make  or 
give  any  undue  or  unreasonable  preference  or  advantage  to,  or  in 
lavor  of,  any  person,  nor  to  subject  any  person  to  any  undue  or 
unreasonable  prejudice  or  disadvantage,  in  respect  to  terms,  facili- 
ties, or  accommodations;  and  such  carrier  is  liable  for  damage 
caused  by  a  violation  of  this  duty.  McDuffee  v.  Port.  &  R.  R.  Co., 
52  N.  H.  430. 

The  opinion  in  this  case  is  unusually  lucid  and  exhaustive  in  its  treat- 
ment of  the  right  of  passengers  to  equal  facilities  and  accommodation.s, 
and  as  to  the  right  of  a  railroad  company  to  make  the  usual  distinction 
in  its  rates  of  tariffs  for  service.  Upon  these  questions  the  court  used 
the  following  lan|irua<ve;  "  As  no  one  can  infringe  the  common  right  of 
travel  and  comnercial  intercourse  over  a  public  higliway,  on  land  or 
water,  by  making;  the  way  absolutely  impassable,  or  rendering  its  pas- 
sage unreasonably  unpleasant,  unhealthy,  or  unprofitable,  so  also  a  com- 
mon carrier  cannot  infringe  the  common  right  of  common  carriage, 
either  by  unreasonably  refusing  to  carry  one  or  all,  for  one  or  for  all, 
or  by  imposing  unreasonably  unequal  terms,  facilities,  or  accommoda- 
tions, wiiich  would  practically  amount  to  an  embargo  upon  the  travel  or 
traffic  of  some  disfavored  individual.  And.  as  all  conimon  carriers  com- 
bined cannot  directly  or  indirectly  destroy  or  interrupt  the  cc^mmon 
right  by  stopping  their  branch  of  the  public  service  while  they  remain 
in  that  service,  so  neither  all  of  them  together,  nor  one  alone,  can, 
directly  or  indirectly,  deprive  any  individual  of  his  lawftil  enjoy- 
ment of  the  common  right.  Equality,  m  the  sense  of  freedom  from 
unreasonable  discrimination,  being  of  the  very  substance  of  the  cummon 
right,  an  individual  is  deprived  of  his  lawful  enjovment  of  the  commoti 
right  when  he  is  subjected  to  unreasonable  and  injurious  dis'-nminaii'm 
in  resnect  to  terms,  facilities,  or  accommodations.  *  *  *  Whether  ihe 
detiial  is  general  by  refusing  to  furnish  any  transportation  whatever,  or 
special  by  refusing  to  carry  one  person  or  his  goods  :  wneiher  it  is 
direct  by  expressly  refusing  to  carry,  or  indirect  by  imposing   such 
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unreasonable  terms,  facilities,  or  accommodations  as  rendered  carriage 
undesirable;  whether  unreasonableness  of  terms,  facilities,  or  accommo- 
dations operates  as  a  total  or  a  partial  denial  of  the  right ;  and  whether 
the  unreasonableness  is  in  the  intrinsic,  individual  nature  of  the  terms,, 
facilities,  or  accommodations,  or  in  their  discriminating,  collective,  and 
comparative  character,  the  rijjht  denied  is  one  and  the  same  common 
right,  which  would  not  be  a  right  if  it  could  be  rightfully  denied,  and 
would  not  be  common,  in  the  legal  sense,  if  it  could  be  legally  subjected 
to  unreasonable  discrimination,  and  parceled  out  among  men  in  unrea- 
sonably superior  and  inferior  grades  at  the  behest  of  the  servant  from 
whom  the  service  is  due. 

"  The  commonness  of  the  right  necessarily  implies  an  equality  of  rights 
in  the  sense  of  freedom  from  unreasonable  discrimination ;  and  any 
practical  invasion  of  the  common  right  by  an  unreasonable  discrimina- 
tion practised  by  a  carrier  held  to  the  common  service  is  insubordina- 
tion and  mutiny,  for  which  he  is  liable,  to  the  extent  of  the  damage 
inflicted,  in  an  action  of  case  at  common  law.  The  question  of  reason- 
ableness  of  price  may  be  something  more  than  the  question  of  actual 
cost  and  value  of  service.  If  the  actual  value  of  certain  transportation 
of  one  hundred  barrels  of  flour,  affording  a  reasonable  profit  to  the 
carrier,  is  one  hundred  dollars ;  if,  all  the  circumstances  that  oiight  to 
be  considered  being  taken  into  account,  that  sum  is  the  price  which 
ought  to  be  charged  for  that  particular  service ;  and  if  the  carrier 
char^^es  everybody  that  price  for  that  service,  there  is  no  encroachment 
on  the  common  right.  But  if,  for  that  service,  the  carrier  charges  one 
flour  merchant  one  hundred  dollars,  and  another  flfty  dollars,  the  com- 
mon right  is  as  manifestly  violated  as  if  the  latter  were  charged  one  hun- 
dred dollars,  and  the  former  two  hundred.  ♦  ♦  ♦  The  common  and  equal 
right  is  to  reasonable  transportation  service  for  a  reasonable  compensa- 
tion. Neither  the  service  nor  the  price  is  necessarily  unreasonable  because 
it  is  unequal,  in  a  certain  narrow, strict, and  literal  sense;  but  that  is  not 
a  reasonable  service  or  a  reasonable  price  which  is  unreasonably  unequal. 
The  question  is  not  merely  whether  the  service  or  price  is  absolutely 
unequal,  in  tlie  narrowest  sense,  but  also  whether  the  inequality  is  un- 
reasonable and  injurious.  There  may  be  acts  of  charity;  tnere  may  be 
different  prices  for  different  kinds  or  amounts  of  service;  there  may  be 
many  differences  of  pi'ce  and  service,  entirely  consistent  with  the  gen- 
eral principle  of  reasonable  equality  which  distinguishes  the  duty  of  a 
common  carrier,  in  the  legal  sense,  from  the  duty  of  a  carrier  who  is  not  a 
common  one  ir)  that  sense.  A  certain  inequality  of  terms,  facilities,  or 
accommodations  may  be  reasonable,  and  required  by  the  doctrine  of  rea- 
sonableness, and,  therefore,  not  an  infringement  of  the  common  right.  It 
may  be  the  duty  of  a  common  carrier  of  passengers  to  carry  under  dis- 
criminating restrictions,  or  to  refuse  to  carry  those  who,  by  reason  of 
their  physical  or  mental  condition,  would  injure,  endanger,  disturb,  or 
annoy  other  passengers;  and  an  analogous  rule  may  be  applicable  to  the 
common  carriage  of  goods.  Healthy  passengers  in  a  palatial  car  would 
not  be  provided  with  reasonable  accommodations  if  they  were  there 
unreasonably  and  negligently  exposed  by  the  carrier  to  the  society  of 
small-pox  patients.  Sober,  quiet,  moral,  and  sensitive  travelers  may 
have  cause  to  complain  of  their  accommodations  if  they  are  unreason- 
ably exposed  to  the  companionship  of  unrestrained,  intoxicated,  noisy, 
profane,  and  abusive  passengers,  who  may  enjoy  the  discomfort  they 
cast  upon  others.  In  one  sense,  both  classes,  carried  together,  might  be 
provided  with  equal  accommodations;  in  another  sense,  they  would  not. 
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The  feeling;s  not  corporal,  and  the  decencies  of  progressive  civilization, 
as  well  as  physical  life,  health,  and  comfort  are  entitled  to  reasonable 
accommodations.  *  *  ♦  To  allow  one  passenger  to  be  made  unconi- 
fortaole  by  another  committing  an  outrage,  without  physical  violence, 
ai^aiiist  the  ordinary  proprieties  of  life  and  the  common  seniinieuis  of 
mankind  may  be  as  clear  a  violation  of  the  common  right  and  as  dear 
an  actionable  neglect  of  a  common  carrier's  duty  as  to  ptrrinit  one  to 
occupy  two  beats  whiie  another  stands  in  the  aisle.  Altnough  reason- 
ableness of  service  or  price  may  require  a  reasonable  discrimmaiion,  it 
does  not  tolerate  an  unreasonable  one,  and  the  law  does  not  require  a 
court  or  jury  to  waste  time  in  a  useless  investigation  of  the  question 
^•hether  a  proved  injurious  unreasonableness  of  service  or  price  was  in 
its  intrinsic  or  in  its  discriminating  quality.  The  main  question  is  not 
whether  the  unreasonableness  was  in  this  or  in  that,  but  whether  there 
was  unreasonableness,  and  whether  it  was  injurious  to  the  plaintiff." 

Every  person  in  a  passenger-railroad  car  h,  prima  faciei  presumed 
to  be  there  lawfully  as  a  passenger  having  paid,  or  being  liable  when 
ealled  upon  to  pay,  his  fare,  and  the  onus  is  upon  the-  carrier  to 
prove  affirmatively  that  such  person  is  a  trespasser.  Pennsylvania 
K..  Co.  V.  Books,  57  Pa.  St.  339;  Flower  v,  Pennsylvania  R.  Co.,  69 
Pa.  St.  215. 

It  is  well  settled  that  so  long  as  a  common  carrier  has  convenient 
room,  he  is  bound  to  receive  and  carry  all  unobjectionable  persons 
who  offer  themselves  for  transportation,  if  they  arrive  at  a  reasona- 
ble time  before  the  departure  of  the  conveyance.  Bennett  v. 
Dutton,  10  N.  H.  481. 

(2)  Carrier  and  Passenger— What  Conttltutei  the  Re\9X\of\.— Passenger 
JDefined. — A  passenger,  in  the  legal  sense  of  the  word,  is  one  who 
travels  in  some  public  conveyance  by  virtue  of  a  contract,  express 
or  implied,  with  the  carrier  as  to  the  payment  of  fare,  or  of  what  is 
accepted  as  an  equivalent  therefor.  Pennsylvania  R.  Co.  v.  Price, 
96  Pa.  St.  256,  I  Am.  &  Eng.  R.  Cas.  234. 

A  person  who  is  traveling  by  a  passenger  train,'  and  is  not  con- 
nected with  the  railroad  company  in  a  business  capacity,  is  legally 
presumed  to  be  a  passenger  and  to  be  traveling  for  a  consideration 
paid  by  him.     Creed  v.  Pennsylvania  R.  Co.,  86  Pa.  St.  139. 

One  who  has  a  railroad  ticket  and  is  present  to  take  the  train  at 
the  ordinary  point  of  departure  is  a  passenger,  although  he  has  not 
3'et  entered  the  cars.  Central  R.  &  Banking  Co.  zk  Perry,  58  Ga. 
4.61. 

Same — Payment  of  Fare  or  Entry  into  Cars  not  Essential,  — 
Neither  the  actual  payment  of  a  fare  nor  an  entry  into  the  cars 
upon  a  railroad  is  essential  to  create  the  relation  of  carrier  and  pas- 
senger. Being  within  the  waiting-room  of  the  company,  waiting  to 
take  the  cars,  is  as  effectual  to  make  one  a  passenger  as  if  he  were 
within  the  body  of  a  car.  Gordon  v.  Grand  St.  &  N.  R.  Co.,  40 
Barb.  (N.  Y.)  546. 

Payment  of  fare  is  not  absolutely  essential  to  constitute  one  a 
passenger      Ohio  &  Miss.  R.  Co.  v,  Muhling,  30  111.  i. 
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Upon  this  question  the  court  had  this  to  say  :  '*  It  is,  however,  urged 
that  the  pluinti(f  had  paid  nothing  for  his  passage.  This  can  make  no 
difference,  as  the  company  had  the  right  to  demand  the  fare  at  the  time 
he  came  upon  the  road,  and  upon  failing  to  pay  might  have  put  him 
from  the  cars.  Or  they  mio^ht  have  afterwards  collected  it.  or.  if  the 
company  was  indebted  to  him.  *  *  *  they  could  have  deducted  it  from 
that  indebtedness.  But  even  if  they  were  carrying  him  c^ratuitously  it 
could  make  no  difference.  Gillwater  v.  Madison  &  I.  R.  Q).,  5  Ind.  339; 
P.  &  R.  R.  Co.  V.  Derby,  14  How.  (U.  S.)  468.  When  a  person  is  upon 
a  train  under  such  circumstances,  the  only  inquiry  is  whether  he  was 
lawfully  there,  and  if  not,  whether  he  paid  his  money  for  the  privilege. 
So  th.it  in  point  of  fact  it  can  make  no  difference  in  this  case  whether 
the  plaintiff  in  error  had  paid  for  his  passage,  or  whether  he  was  there 
by  permission  to  be  carried  without  compensation,  as  ii  does  not  appear 
that  he  wiis  there  unlawfully." 

The  actual  purchase  of  a  ticket  or  the  entering  of  a  car  is  not 
always  necessary  to  constitute  the  relation  of  passenger  and  place 
upon  the  railroad  company  that  degiee  of  care  which  a  common 
carrier  owes  a  passenger.  AUender  v.  Chicago,  R.  I.  &  P.  R.  Co.,. 
37  Iowa  264. 

In  this  case,  in  applying  the  foregoing  rule,  it  was  shown  that  the 
pLiiniiff  entered  the  waiting-room  provided  by  the  railroad  company 
for  the  convenience  of  passengers,  and  informed  the  depot  or  ticket 
agent  of  her  desire  to  take  transportation  ;  that  she  in  good  faith 
placed  herself  under  his  direction,  and  that  he  directed  her  as  to  the 
manner  in  which  she  was  to  get  on  a  caboose  car  on  which  she  was  to 
take  pr.ssage,  and  this  in  itself  was  held  sufficient  to  justify  the  jury  in 
finding  that  the  relation  of  passenger  existed, 

A  purchaser  of  a  ticket  with  the  intent  to  ride  thereupon  is  to  be 
consideied  a  passenger  while  going  from  the  ticket  office  to  take  his 
seat  in  the  cars,  and  is  entitled  to  the  rights  of  a  passenger  from  the 
time  of  the  purchase  of  a  ticket.  Warren  v.  Fitchburg  R.  Co.,  90 
Mass.  227. 

Same  —Travelers  on  Freight  Trains — Haw  Far  and  when  Passen- 
gers.— Railroad  companies,  although  they  are  carriers  of  passengers 
by  their  passenger  trains,  are  not  to  be  regarded  as  common  carriers 
of  passengers  by  their  freight  trains,  unless  they  make  such  carriage 
an  habitual  business.     Murch  v.  Concord  R.  Corp.,  29  N.  H.  2. 

A  person  who  enters  the  saloon  car  of  a  freight  railway  train,  and 
when  the  train  starts,  without  being  requested  or  directed  to  leave, 
remains  there  as  a  passenger,  contrary  to  tne  rules  of  the  company, 
but  with  the  knowledge  of  the  conductor,  who  receivec  from  him  the 
usual  fare  of  a  first  class  passenger,  is  entitled  to  the  rights  of  a  pas- 
senii;er.      Dunn  v.  Grand  Trunk  R.  Co.,  58  Me.  187. 

(3)  Rules  and  Regulations—Right  of  Carriers  of  Passengers  to  Make 
Same. — A  railroad  company  may -make  ^nd  enforce  by  its  agents 
reasonable  and  necessary  rules  for  the  transaction  of  its  business, 
and  for  the  proper  and  orderly  conduct  and  management  of  its 
depot  and  other  buildings  open  to  the  public.  These  rules,  how- 
ever, must  be  reasonable  and  such  as  do  not  necessarily  infringe 
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upon  the  rights  of  the  public  and  others  having  or  carrying  on  busi* 
ness  in  connection  with  railroad  traffic  and  travel.   Summit  v.  State, 

8  Lea  (Tenn.)  413;  Evans  v-  Memphis  &  C  R.  Co.,  56  Ala.  246, 

9  Am.  &  £ng.  K.  Cas.  302. 

It  is  the  duty  of  a  railroad  company  to  adopt  such  regulations  as 
are  required  to  secure  the  comfort  and  safety  of  passengers,  and  it  is 
equally  the  right  of  such  company  to  adopt  all  reasonable  rules 
necessary  to  the  security  and  orderly  management  of  its  business. 
State  V.  Goold,  53  Me.  279. 

Whatever  rules  tend  to  the  comfort,  order,  and  safety  of  the  pas- 
sengers on  a  railroad,  the  company  is  authorized  to  make  and 
enforce.  But  such  rules  must  always  be  reasonable  and  uniform  in 
respect  to  persons.    Chicago  &  N.  W.  R.  Co.  v.  Williams,  55  111.  185. 

The  rules  of  a  carrier  of  passengers  must  not  only  be  reasonable, 
but  they  must  not  conflict  with  any  legal  liability  or  exempt  the 
carrier  from  liability  for  negligence  or  improper  conduct.  Norfolk 
&  M.  R.  Co.  V.  Wysor,  82  Va.  250,  26  Am.  &  Eng.  R.  Cas.  234. 

The  question  of  the  reasonableness  of  regulations  of  a  railway 
company  affecting  third  persons,  is  generally  a  mixed  question  of 
law  and  fact;  and  it  is  more  proper  to  submit  such  a  question  to  the 
jury  under  instructions.  Bass  v,  Chicago  &  N.  W.  R.  Co.,  36  Wis. 
450. 

SsLtne —Passengers  must  Take  Notice  of^  and  are  Bound  by.  Reason^ 
able  Regulations. — It  is  the  duty  of  a  person  about  to  take  passage 
on  a  railway  train  to  inform  himself  when,  where,  and  how  he  can 
go  and  stop,  according  to  the  regulations  of  the  railroad  company, 
and  if  he  makes  a  mistake,  not  induced  by  the  company,  against 
which  ordinary  care  in  this  respect  would  have  protected  him,  he 
has  no  remedy  against  the  company  for  the  consequences.  Beau- 
champ  V,  International  &  G.  N.  R.  Co.,  56  Tex.  249,  9  Am.  &  Engr, 
R  Cas.  307;  citing  Ohio  &  Miss.  R.  W.  Co.  v,  Applewhite,  52  Ind. 
540;  Pittsburg,  Cin.  &  St.  L.  R.  W.  Co.  zk  Nuzum,  50  Ind.  141; 
Cheney  zk  The  Boston  &  M.  R.  R.  Co.,  11  Met.  (Mass.)  121;  Boston 
&  Lowell  R.  R.  Co.  if.  Proctor,  i  Allen  (Mass.)  267;  Jownson  v. 
The  Concord  R.  R  Co .  46  N.  H.  213;  Cleveland  &  C  R.  R.  Co.  7/. 
Bartram,  11  Ohio  St.  457;  Dietrich  v.  Pennsylvania  R.  R.  Co.,  71 
Pa.  St.  436;  Chicago  &  C.  R.  R.  Co.  v.  Randolph,  53  III.  510. 

Purchasers  of  tickets  are  bound  to  comply  with  all  reasonable 
rules  and  orders  of  the  company  or  its  agents,  as  much  when  going 
to  the  cars  from  the  station-house,  or  from  the  cars  to  a  place  of 
safety  beyond  the  railroad  track,  as  they  are  when  actually  on  board 
a  train  during  transit.    Warren  v^  Fitchburg  R.  Co.,  90  Mass.  227. 

All  passengers  who  knowingly  disregard  the  rule  requiring  tickets 
to  be  purchased  before  taking  passage  upon  a  freight  train  is  upon 
the  same  footing;  with  one  who  refuses  to  pay  fare,  and  mav  be 
expelled  at  any  regular  station.  C.  &  C.  R.  Co.  v  Betram,  11  Ohio 
St.  417;  Illinois  Central  R.  Co.  v.  Nelson,  59  111.  no. 

A  railroad  company  may  adopt  a  regulation  that  one  of  its  through 
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or  fast  trains  running  regularly  on  its  road  shall  stop  only  at  certain 
designated  stations  or  places.  And  it  is  the  duty  of  a  person  about 
to  t.ike  passage  on  a  railroad  train  to  inform  himself  when,  where, 
and  how  he  can  go  or  stop  according  to  the  regulations  of  the  rail- 
road company.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Gants,  38  Kan.  6c8, 
34  Am.  &  Eng.  R.  Cas.  290;  a'^t/ig  Railway  Co.  v.  Swarthoul,  67  Ind. 
507;  Henry  zi  Railroad  Co.,  76  Mo.  288, 12  Am.  &  Eng.  R.  Cas  136. 

It  the  purchaser  of  a  railroad  ticket  has  notice  of  the  reasonable 
regulations  of  the  company  for  the  running  of  its  trains,  or  it  the 
railroad  company  had  given  pubUc  notice  of  such  regulations  in  the 
ticket  office  and  by  posters  in  the  cars,  that  a  person  of  ordinary 
intelligence,  by  the  use  of  reasonable  care  and  caution,  would  or 
migh;  obtain  all  requisite  information,  he  then  is  bound  by  the  regu- 
lations. Trotlinger  7\  East  Tenn.,  V.  &  G.  R.  Co.,  11  Lea  (Tenn.) 
533*  '3  Am.  &  Eng.  R.  Cas.  49. 

And  a  railroad  company  does  not  waive  its  rights  under  such 
regulation  by  the  fact  that  the  conductor  punched  and  took  up  a 
ticket,  after  having  told  the  holder  that  under  the  regulations  of 
the  company  the  train  did  not  stop  at  his  place  of  destination  as 
called  for  by  the  ticket,  the  ticket-holder  being  on  a  train  which, 
according  to  the  schedule,  did  not  stop  there.     Ti/. 

Same—  IVAai  Regulations  are  Reasonable. — A  regulation  of  a  rail- 
road company  by  which  one  car  on  each  passenger  train  is  set 
apart,  primarily,  for  the  use  of  women  and  men  traveling  with  them 
is,  considered  as  a  question  of  law,  proper  and  reasonable.  Bass  v. 
Chicago  &  N.  W.  R.  Co.,  36  Wis.  450;  Chicago  &  N.  W.  R.  Co.  t\ 
Williams,  55  111.  185. 

A  regulation  forbidding  hackmen,  expressmen,  and  loafers  from 
coming  within  the  passenger  depot  is  reasonable.  Cincinnati  v. 
State,  8  Lea  (Tenn.)  413,  9  Am.  &  Eng.  R.  Cas.  302. 

In  O'Brien  v,  Boston  &  W.  R.  Co.,  81  Mass.  20,  it  was  held  that 
a  regulation  of  a  railroad  corporation  that  conductors  shall  eject 
passengers  refusing  to  pay  their  fare,  and  npt  afterwards  accej^t 
their  fare  if  offered  after  the  cars  have  stopped,  is  within  the 
authority  conferred  upon  such  corporations  by  the  Rev.  Stats.  (  h. 
39,  §  83,  which  vests  in  railroad  companies  the  right  to  establish  all 
needful  and  proper  regulations,  and  such  regulation  may  be  given  in 
evidence  in  defense  of  an  action  against  them  and  their  conductor 
for  ejecting  a  passenger  for  nonpayment  of  fare. 

A  railroad  company  has  the  right  to  prescribe  reasonable  condi- 
tions for  the  admittance  of  way  passengers  upon  its  freight  trains  ; 
and  payment  of  fare  to  its  office  agents  or  procuring  a  ticket  prior 
to  taking  passage  on  such  train  is  not  an  unreasonable  condition. 
Cleveland,  C,  C.  R.  Co.  v.  Bartram,  11  Ohio  St.  457. 

A  railroad  company  has  a  right  to  make  a  regulation  requiring  all 
passengers  to  purchase  tickets  before  taking  passage  in  a  caboose 
car  attached  to  a  freight  train,  and  to  enforce  this  rule  by  ejecting 
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all  persons  not  having  tickets.     Law  v.  Illinois  Central  R.  Co.,  32 
Iowa  534 ,  T.  P.  &  M.  R.  Co.  v,  Paterson,  63  III.  304 

A  rule  of  a  railroad  company  that  ''  passengers  will  not  be  carried 
on  way  trains  unless  they  are  provided  with  tickets,  way  trains  will 
not  stop  at  stations  where  tickets  are  not  sold  to  receive  nor  to  let 
off  passengers,"  is  a  reasonable  regulation.  Lake  Shore  &  M.  S.  R. 
Co.  V.  Greenwood,  79  Pa.  St.  373. 

A  railroad  company  may  forbid  the  transportation  of  freight  and 
passengers  on  the  same  trains,  or  may  require  passengers  traveling 
on  freight  trains  to  procure  tickets  before  entering  the  car;  but  in 
such  case  reasonable  facilities  for  procuring  tickets  at  or  or  about 
the  time  of  the  arrival  or  departure  of  the  trains  must  be  afforded, 
according  to  the  established  usage  of  all  railroads.  Evans  v,  Mem- 
phis &  C.  R.  Co.,  56  Ala.  246. 

A  regulation  that  two  through  passenger  trains  running  daily  each 
way  between  Chicago  and  St.  Paul  should  not  stop  at  the  small 
stations  south  of  EIroy,  there  being  two  other  passenger  trains  there 
each  way  between  Chicago  and  Elroy  which  do  stop  at  such  sta- 
tions, is  reasonable;  and  the  fact  that  one  of  such  trains  had  occa- 
sionally stopped  at  one  of  such  stations  will  not  estop  the  company 
from  at  other  times  running  the  train  in  the  ordinary  way,  or  make 
it  a  duty  to  stop  there  on  any  particular  occasion.  Plott  v,  Chicago 
&  N.  R.  Co.,  63  Wis.  511,  21  Am.  &  Eng.  R.  Cas.  319. 

It  is  a  reasonable  regulation  of  a  railroad  company  to  fix  rates 
and  fares  by  a  tariff  posted  in  its  stations,  and  to  allow  a  uniform 
discount  on  these  rates  to  those  persons  who  purchase  tickets  before 
entering  the  cars.     State  v,  Goold,  53  Me.  279. 

A  regulation  of  a  railroad  corporation  that  a  passenger  who  shall 
purchase  a  ticket  before  entering  its  cars  shall  be  entitled  to  a  dis- 
count from  the  advertised  rates  of  the  fares,  but  if  such  ticket  is 
not  purchased  the  full  rate  of  the  fare  shall  be  charged,  is  a  reason- 
able regulation  and  does  not  violate  a  rule  prescribed  by  statute 
that  the  rates  of  fare  shall  be  the  same  for  all  persons  between  the 
same  points.  Swan  v,  Manchester  &  L.  R.  Co  ,  132  Mass.  116,  6 
Am.  &  Eng.  R.  Cas.  327.  Citirtjs^  Com.  v.  Power,  7  Met.  (Mass.) 
596;  jDhnson  v.  Concord  Railroad,  46  N.  H.  213;  St.  Louis,  A.  & 
r.  H.  R.  V,  South,  43  111.  176;  Illinois  Cent.  R.  v,  Johnson,  67  III. 
312;  Indianapolis.  P.  &  C  R.  v,  Rinard,  46  Ind.  203;  Du  Laurens 
V,  St.  Paul  &  P.  R,,  15  Minn.  49. 

The  fact  that  the  ticket  office  is  closed  does  not  raise  a  presump- 
tion that  the  regulation  to  sell  tickets  at  less  than  the  rate  paid  on 
the  cars  is  discontinued.  Du  Laurens  v.  First  Division,  St,  P.  &  P. 
R.  Co.,  15  Minn.  49. 

While  railroad  companies  may  discriminate  in  their  regulations 
between  the  amount  of  fare  where  a  ticket  is  purchased  and  where 
the  fare  is  paid  upon  the  train,  they  have  no  right  to  discriminate 
between  persons  by  selling  tickets  to  some  and  refusing  others. 
Therefore,  a  proper  person,  who  has  duly  applied  for  a  ticket  and 
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has  been  refused  without  just  cause,  has  the  same  right  to  be  car- 
ried, upon  paying  or  offering  to  pay  the  ticket  rate  of  fare,  as  if  he 
had  in  fact  previously  purchased  his  ticket.  Indianapohs,  P.  &  C 
R.  Co.  V,  Rinardy  46  Ind.  293. 


Hansley  (Frank) 

V. 

Jamesville  and  Washington  R.  Co. 

(115  A^.  Car.  602.) 

Tickets  and  Fares — Contract  of  Carriage  [(1)  p.  108]— When  Begins. — A 
coniiacL  uf  carriage  by  a  railroad  company  begins  when  a  passenger 
cniiies  upon  its  premises  or  conveyance  for  the  purpose  of  buying  a 
ticket  in  a  reusonable  time,  or  after  having  purchased  a  ticket ;  and  the 
rtlation  once  constituted  continues  until  the  journey  contracted  iur  is 
concluded  and  tlie  passenger  has  left  or  has  had  a  reasonable  time  to 
leave  si'cli  premise^,     {^o^^  27). 

Breach  of  Contract  of  Carriage — Measure  of  Damages*— The  amount 
recoverable  for  a  ureacii  of  a  contract  to  trtin^port  a  person  on  a  railroad 
tr.iiii  IS  limited  to  the  dan)a^e  supposed  to  liave  oeen  in  contemplation 
of  the  parties  and  actually  caused  by  the  breach,  and  the  measure  of  the 
damages  is  ordinarily  not  materially  different  whether  the  defendant 
fails  to  comply  with  the  contract  from  inability  or  willfully  disregards  it. 
{Ptgt's  32,  37.) 

Same— Samei— When  a  passenger  is  dt-layed  or  carried  contrary  to  the 
afijreement  so  as  to  lead  to  a  failure  to  accomplish  the  object  of  the  trip, 
he  is  entitled  to  recover  at  least  ihe  sum  paid  for  the  ticket,  the  inier- 
est  thereon,  together  with  compensation  for  the  whole  of  the  time  lost 
m  the  trip,  and  in  some  instances  the  reasonable  cost  of  reaching  his 
dentinal io"  by  means  of  some  other  conveyance.     {Page  yi.\ 

Same— Punitory  Damages^ — Whether  a  passenger  sues  for  a  breach  of 
the  contract  of  carriage  or  in  tort  for  the  disregard  of  the  duty  of  the  car- 
rier to  the  public,  unless  it  appear  that  in  addition  to  the  expense,  loss 
of  time,  etc  ,  some  personal  injury  accrues  directly  from  the  u  illful  fail-  . 
ure  to  transport  him  according  to  the  schedule  lime,  or  some  indigi.iiy 
IS  sustained  by  such  failure,  he  is  not  entitled  to  punitive  damages. 
{Pa^^ea  32.  34.) 

Same— Same— Excursion  Ticket. — A  railroad  company  which  by  rea- 
son of  defective  equipment  fails  to  return  to  the  starting  place  a  prr>on 
to  whom  it  has  sold  an  excursion  ticket  is  not  liable  to  puniiive  dam- 
aires.  where  the  only  injury  complained  of  is  inconvenience,  delay  and 
disappointment,  and  no  bad  motive  on  the  part  of  the  company  is  al- 
Jej/rd  against  it.     {Pnge  35.) 

Clark,  J.,  Disseniiftg. 

Appeal  from  Beaufort  county  superior  court.     Reversed^ 

J,  H,  Small  and  W\  B.  Rodmatiy  for  appellant. 
Chas,  F,  Warren^  for  appellee. 
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Per  Curiam. — We  are  of  the  opinion  that  the  plaintiffs  in 
the  above  cases  are  not  entitled  to  punitive  damages.  An 
opinion  will  be  filed  hereafter. 

New  TriaL 

{September  Term,  1^940 

Avery,  J. — As  this  controversy  grows  out  of  an  admitted 
failure  on  the  part  of  the  railway  company  to  perform  its 
agreement  with  a  passenger  to  carry  him  to  and  from  a  par- 
ticular place  within  a  given  time,  and  involves 
especially  the  question  whether  the  testimony  war- 
ranted the  court  in  instructing  the  jury  that  they  were  at  lib- 
erty to  add  exemplary  damages  to  the  estimated  loss  actually 
sustained  by  reason  of  the  delay,  it  is  not  improper  to  state 
in  the  outset  several  leading  principles  of  the  law  governing 
the  relative  rights  and  duties  of  carriers  and  passengers,  and 
the  rules  generally  applicable  in  the  assessment  of  damages  in 
such  cases. 

The  contract  of  carriage  begins  when  the  passenger  comes 
upon  the  carrier's  premises,  or  upon  its  means  of  conveyance, 
with  a  purpose  of  purchasing  a  ticket  within  a  rea- 
sonable time,  or  after  having  purchased  a  ticket.   »«««■■•■«•' 
The  relation,  once  constituted,  continues  until  the  carriage, 
journey  expressly  or  impliedly  contracted  for  has 
been  concluded,  and  the  passenger  has  left  the  carrier's  prem- 
ises, or  has  been  allowed  a  reasonable  time  to  leave  such  prem- 
ises.    2  Am.  &  Eng.  Enc.  Law.,  pp.  742-745. 

There  is  always,  on  the  creation  of  a  relation,  an  agree- 
ment express  or  implied,  and  a  legal  obligation  to  perform 
the  stipulation  of  the  contract  by  transporting  the  passenger 
in  accordance  with  the  published  schedule,  or  within  a  reason- 
able time.  Hutch.  Cam  §  603  et  seq.  If  an  action  be 
brought  for  a  breach  of  this  contract,  the  amount  recovered 
is  limited  (with  the  single  exception  of  a  breach  of  marriage 
contract,  say  many  law  writers)  to  damage  supposed  to  have 
been  in  contemplation  of  the  parties,  and  actually  caused  by 
such  breach.  The  measure  of  damage  is  ordinarily  not  ma- 
terially different  whether  the  defendant  fails  to  comply  with 
his  contract  through  inability,  or  willfully  disregards  it.  We 
shall  have  occasion  presently  to  advert  to  the  distinction  be- 
tween actions  of  tort  founded  upon  a  willful  omission  of  a 
common-law  duty,  but  involving  at  the  same  time  a  breach  of 
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contract,  and  such  as  are  brought  to  obtain  redress  for  the  in- 
tentional failure  or  absolute  refusal  to  comply  with  the  terms 
of  an  agreement. 

Actionable  negligence  must  be  the  proximate  cause  of  a 
legal  injury  and  damage.  It  may  be  (i)  a  pure  tort;  (2)  an 
inadvertant  breach  of  contract,  which  cannot  be  regarded  as 
independent  of  the  contract  and  tortious ;  (3)  a  breach  of  con- 
tract in  the  nature  of  tort,  and  which  may  be  treated  as  such 
independent  of  the  contract.  5  Am.  &  Eng.  Enc.  Law, 
su/>ra. 

Treating  of  torts  of  this  third  class,  Bish.  Noncont.  Law, 
§  74.  says:  **  Because  a  common  carrier,  whether  of  goods  or 
passengers,  is  a  sort  of  public  servant,  the  law  imposes  its  du- 
ties upon  him,  a  breach  whereof  is  a  tort,  although  there  is  a 
contract  which  is  violated  by  the  same  act."  Whenever  there 
is  a  public  employment  from  which  arises  a  common-law  duty, 
an  action  for  a  breach  of  such  duty  may  be  brought  in  tort. 
Express  Co.  v.  McVeigh,  20  Grat.  264;  Clark  v.  Railroad 
Co.,  64  Mo.  440;  Shear.  &  R.  Neg.  §  22.  In  actions  ex 
delicto^  the  motive  of  the  defendant  becomes  material.  1 
Suth.  Dam.  §  373.  If  a  tort  is  committed  through  mistake, 
ignorance,  or  mere  negligence,  the  damages  are  limited  to  the 
actual  injury  received.  5  Am.  &  Eng.  Enc.  Law,  p.  21, 
note  3.  But  where  there  is  an  element  of  fraud,  malice,  gross 
negligence,  insult,  or  other  cause  of  aggravation  in  the  act 
causing  the  injury,  punitive  damages  are  allowed,  said  the 
court  in  Holmes  z^.  Railroad  Co.,  94  N.  C.  318,  26  Am.  & 
Eng.  R.  Cas.  190,  but  the  statement  of  the  rule  was  modified 
by  omission  of  the  term  **  gross  negligence**  in  the  subsequent 
cases  of  Rose  v.  Railroad  Co.,  106  N.  Car.  170,  and  Tom- 
linson  v.  Railroad  Co.,  107  N.  Car.  427,  47  Am.  &  Eng.  R. 
Cas.  620.  The  modification  mentioned  was  due  to  the  fact  that 
this  court  meantime  had  said,  in  McAdoot'.  Railroad  Co.,  105 
N.  C.  149,  that  **the  most  learned  and  discriminating  text- 
writers  concur  in  the  opinion  that,  in  actions  arising  ex  delicto^ 
there  can  be  no  degree  of  negligence  that  can  be  described  by 
the  word  *  gross'  alone.  But,  where  an  injury  is  due  and 
can  be  traced  directly  to  the  wilful  act  of  another,  he  is  not 
absolved  from  liability  to  the  injured  party.  *  ^  ^  Hence  we 
often  find,  in  opinions  which  have  emanated  from  this  and  other 
courts,  the  expression  *  gross  and  wanton  negligence  * ;  but  the 
former  word  is  never  used  to  describe  a  degree  of  carelessness 
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that  will  excuse  the  fault  of  the  plaintiff  in  exposing  himself 
to  danger,  except  when  it  is  improperly  held  synonymous 
with  *  wilful,*  *  malicious,*  or  *  fraudulent.'  ** 

Thompson,  in  his  work  on  Carriers  and  Passengers  (page 
573»  §  27),  says:  **  Such  damages  are  termed  *  exemplary,* 
•  punitive,*  or  'vindictive,*  sometimes  called  *  smart  money,' 
and  are  only  awarded  in  cases  where  there  is  an  element  of 
either  fraud,  malice,  such  a  degree  of  negligence  as  indicates 
a  reckless  indifference  to  consequences,  oppression,  insult, 
rudeness,  caprice,  wilfulness,  or  other  causes  of  aggravation 
in  the  act  or  omission  causing  the  injury.  *  *  *  Some  of  the 
authorities  include  *  gross  negligence  *  as  one  of  the  elements 
which  entitles  the  plaintiff  to  exemplary  damages."  But  the 
better  view  is  given  in  an  opinion  delivered  in  a  recent  case  in 
the  supreme  court  of  the  United  States.  In  reviewing  that 
casa  Mr,  Justice  Davis,  who  delivered  the  opinion,  said: 
**  Some  of  the  highest  English  courts  have  come  to  the  con- 
clusion that  there  is  no  intelligible  distinction  between  ordinary 
and  gross  negligence."  Railway  Co.  v.  Armstrong,  91  U.  S. 
489.  The  general  rule^  therefore,  is  that,  where  the  violation 
of  duty  makes  the  defendant  a  wrongdoer,  only  compensatory 
damages  are  allowed,  while  proof  of  a  wrongful  purpose  may 
take  a  case  out  of  it  as  an  exceptional  one.  Fraud,  malice, 
or  insult  imply  from  their  very  definitions  the  existence  of  an 
intent  on  the  part  of  the  wrongdoer  to  cheat,  to  injure  through 
hatred,  or  to  oppress.  Where  even  the  rightful  ejection  of  a 
passenger  is  accompanied  with  undue  force,  **  rudeness,  reck- 
lessness, or  other  wilful  wrong**  (Rosez/,  Railroad  Co.,  supra)^ 
the  law  assumes  the  existence  of  bad  motive  on  the  principle 
applicable  in  ordinary  cases  of  assault, — that  every  person  is 
presumed  to  intend  the  natural  consequences  of  his  own  act. 
Tomimson's  Case,  supra. 

It  must  be  noted  that  Mr.  Thompson  carefully  excludes 
**  gross  negligence"  as  an  element  warranting  the  allowance  of 
such  damages,  and  substitutes  the  expression  **  such  a  degree 
of  negligence  as  indicates  a  reckless  indifference  to  conse- 
quences," which  is  equivalent  to  wanton  carelessness;  yet  the 
learned  justice  who  wrote  the  opinion  in  Holmes*  Case,  supra^ 
inadvertently  cited  that  author  (94  N.  Car.  323)  in  support  of 
his  statement  of  the  doctrine.  In  the  consideration  of  the 
case  at  bar,  therefore,  it  is  proper  to  dismiss  from  our  minds 
the  idea  that  the  w^eight  of  authority,  in  our  own  court  or  else- 
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where,  leaves  us  at  liberty  to  hold  that  punitive  damages  may 
be  awarded  in  every  instance  where  a  court  can,  by  giving  a 
very  comprehensive  meaning  to  that  undefined  and  improper 
term,  **  gross  negligence,*'  as  descriptive  of  the  degree  of  care- 
lessness, classify  a  case  as  an  exceptional  one,  taken  out  of 
the  general  rule  by  the  evidence  of  intent. 

Counsel  for  the  defendant  asked  the  court,  on  the  trial  of 
the  case  at  bar,  to  charge  as  follows : 

**(i)  That  upon  the  complaint,  and  the  facts  as  stated  in 
the  complaint,  in  the  absence  of  any  allegations  of 
wilful  or  gross  negligense,  the  plaintiff  is  not  en- 
titled to  recover  punitive  damages. 

(2)  **  That,  taking  the  entire  evidence  in  view,  the  plaintiff 
is  not  entited  to  recover  punitive  damages. 

*  *  ^  (4)  **  That  if  the  plaintiff  knew,  when  he  contracted 
for  transportation  to  Jamesville  and  return,  of  the  general 
character,  quality,  and  condition  of  the  defendant's  equip- 
ment, and  the  general  condition  of  its  road,  plaintiff  would  be 
entitled  to  recover  no  damages  except  the  cost  of  transporta- 
tion back  to  Washington. 

(5)  **  That,  the  cause  of  action  being  laid  in  tort,  the  plain- 
tiff cannot  recover  damages  for  a  breach  of  contract  of  carriage 
in  this  action. 

(6)  **That,  upon  the  entire  evidence,  the  jur>-  should  re- 
spond to  the  several  issues  in  favor  of  the  defendant. 

(7)  **That,  if  the  defendant  was  expending  the  entire  in- 
come from  its  road  in  the  maintenance  of  its  roadway  and  the 
equipment  of  said  road,  it  is  not  guilty  of  such  wilful  negli- 
gence as  will  subject  it  to  punitive  damages,  but  the  plaintiff 
can  only  recover  such  actual  damages  as  may  have  been 
proved." 

The  court  refused  to  give  these  instructions  asked,  but 
charged  the  jury  among  other  matters,  as  follows:  **  (2)  The 
plaintiff  claims  that  he  bought  a  ticket  from  Washington  to 
Jamesville,  and  back  to  Washington;  that  the  defendant 
negligently  failed  to  have  a  train  to  bring  him  back;  and 
also  punitive  damages  for  the  wrongful  act  of  the  defendant 
in  failing  to  bring  him  back.  He  alleges  that  the  defendant 
has  wilfully  failed  and  neglected  its  duty  to  the  public  in  not 
properly  keeping  its  roadbed,  tracks,  engines,  and  cars  in  such 
condition  as  to  do  the  business  which  it  naturally  gets ;   and 
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if  you  are  satisfied  that  the  defendant  has  wilfully  ne- 
glected to  do  this,  and  in  consequence  of  this  wilful  negli- 
gence they  failed  to  run  the  engines  and  cars  to  return  the 
plaintiff  to  Washington,  then  he  would  be  entitled  to  punitive 
damages;  otherwise,  he  will  only  be  entitled  to  compensatory 
damages."  The  court  also  charged  the  jury  that  it  was  the 
duty  of  the  defendant  to  have  known  the  condition  of  its  road 
and  cars;  and  if  they  found  that  the  roadbed,  track,  and  en- 
gines of  defendant  were,  at  the  time  alleged,  in  such  condition 
as  not  to  render  it  reasonably  certain,  in  the  ordinary  running 
of  its  trains,  that  the  engine  would  be  able  to  carry  the  trains 
through,  etc.,  it  would  be  wilful  negligence,  for  which  they 
might  allow  punitive  damages. 

It  appeared  from  the  testimony  that  the  road  was  originally 
constructed  for  the  purpose  of  hauling  lumber,  but  ultimately 
engaged  in  the  business  of  transporting  passengers 
across  the  intervening  swamp  from  its  northern  ter- 
minus, at  Jamesville,  to  its  southern  terminus  at  Washington. 
The  roadbed  had  been  made  by  driving  down  piles  of  various 
kinds  to  make  a  foundation  for  the  cross-ties.  In  the  earlier 
years  of  its  operations,  as  a  carrier  of  passengers,  the  company 
had  owned  two  engines,  one  regular  narrow-gauge  passenger 
car,  and  one  passenger  car  constructed  out  of  a  street-car ;  but 
the  latter  car  had  become  unserviceable  some  time  before  the 
injury  complained  of,  and  on  extraordinary  occasions  a  flat  or 
box  car  had  to  be  used  to  accommodate  passengers.  The  en- 
gines had  become  worn,  and  had  been  jolted  and  injured  on 
account  of  the  bad  condition  of  the  roadbed  and  the  conse- 
quent jarring  in  passing  over  it.  The  earnings  of  the  road  had 
been  applied  exclusively  to  its  improvement  during  the  whole 
period  of  its  use  as  a  road  for  transporting  passengers,  but 
latterly  the  income  had  been  greatly  diminished,  and  was  in- 
sufficient to  k^ep  the  roadbed  in  repair,  much  less  to  provide 
additional  cars  or  engines.  These  are  some  of  the  facts  testi- 
fied to  by  the  witnesses. 

The  gravamen  of  the  complaint  is  that  the  defendant  com- 
pany carried  the  plaintiff  from  Washington  to  Jamesville, 
November  7,  1892,  but  failed  to  furnish  means  of  transporta- 
tion at  the  stipulated  time,  November  9th,  to  bring  him  back 
to  Washington  on  his  return  ticket.  In  applying  the  abstract 
principles  which  we  have  stated  more  specifically  to  the  case 
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before  us,  we  find  it  to  be  a  well-settled  rule  that  where  a 
Breach  of  passenger  is  delayed  or  carried  contrary  to  the  agree- 
ment, so  as  to  lead  to  a  failure  to  accomplish  the 
object  of  the  trip,  such  person  is  entitled  to  recover 
in  all  cases  at  least  the  sum  paid  for  the  ticket,  with 
interest  thereon,  together  with  compensation  for  the  wnole  of 
the  time  lost  in  the  trip,  and  in  some  instances  the  reasonable 
cost  of  reaching  the  objective  point  by  means  of  some  other 
conveyance.  Young  v.  Railroad  Co.,  i  Cal.  353;  Hamlin  t'. 
Railroad,  i  Hurl.  &  N.  408;  Railroad  v.  Banaud,  58  Ga. 
180;  Hawcroft  7/.  Railroad,  8  Eng.  Law  &  Eq.  362;  Sears 
7f.  Railroad,  14  Allen,  433;  Eddy  v.  Harris,  78  Tex.  661,  47 
Am.  &  Eng.  R.  Cas.  473 ;  Walsh  v.  Railway  Co.,  42  Wis.  23. 
The  rule  of  damage  just  stated  is  to  be  adopted,  not  only 
when  the  suit  against  the  railway  company  is  brought  for,  or 
the  proof  confined  to,  the  breach  of  contract  of  carriage,  but 
as  well  where  the  plaintiff  elects  to  sue  in  tort,  and 
rely  upon  the  disregard  of  duty  on  the  part  of  the 
carrier  as  a  cause  of  action,  unless  it  appear  that 
the  plaintiff  has  suffered,  in  addition  to  the  expense,  loss  of 
time,  and  inconvenience  incident  to  every  failure  to  comply 
with  such  a  contract,  some  personal  injury  of  which  the  wil- 
ful failure  to  transport  him  according  to  the  schedule  time  is  a 
proximate  cause.  5  Am.  &  Eng.  Enc.  Law,  40;  Railway 
Co.  7^  Armstrong,  supra;  Railroad  Co.  v.  Sellers,  93  Ala.  9; 
3  Suth.  Dam.  §§  934-938;  Martin  z/.  Railroad  Co.,  32  S.  Car. 
592;   Wilkinson   v.  Searcy,   76  Ala.  176;   Shear.  &  R.  Neg. 

In  Railroad  Co.  v.  Sellers,  supra^  where  the  conductor  car- 
ried a  female  passenger  beyond  the  station  to  which  the  com- 
pany had  contracted  to  carry  her,  and  ordered  her  off  the  train 
in  a  driving  rain  with  an  infant  in  her  arms,  and  so  incum- 
bered with  baggage  that  she  could  not  protect  herself  by  using 
an  umbrella,  thereby  subjecting  her  to  exposure,  from  which 
she  contracted  sickness  that  lasted  for  three  weeks,  the  court 
carefully  and  in  express  terms  rested  the  decision  that  the  ju'y 
might  allow  exemplary  damages  upon  the  ground,  not  of  the 
**  omission  of  the  duty**  on  the  part  of  the  conductor  of 
stopping  at  the  station,  but  of  his  wilful  disregard  of  her  com- 
fort and  health  in  forcing  hor  to  expose  herself  and  her  infant 
instead  of  letting  her  off  at  a  house  or  backing  the  train  to  the 
station. 
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In  discussing  this  doctrine,  Sutherland  (volume  3,  §  938) 
says:  **  Where  a  person  has  bought  a  ticket,  and  is  carried 
beyond  the  station  for  which  he  is  ticketed,  without  any  fault 
on  his  part,  he  has  a  right  of  action  for  at  least  nominal  dam- 
ages, though  he  suffers  no  actual  injury,  and  for  such  actual 
injury  as  he  may  in  fact  suffer.'*  After  laying  down  the 
foregoing  as  the  ordinary  rule,  when  the  conductor,  with  a 
full  knowledge  of  the  destination  of  a  passenger,  merely  takes 
him  beyond  that  point,  and  lets  him  off  without  circumstances 
of  aggravation,  he  proceeds  to  refer  with  approval  to  the  rul- 
ing of  the  court  of  Alabama,  already  cited,  that  where  there 
was  evidence,  in  addition,  that  a  female  passenger  was  ordered 
off  the  train  with  her  infant,  the  circumstances  attending  her 
expulsion  were  evidence  to  be  considered  by  the  jury  of  wilful 
wrong  on  the  part  of  the  conductor,  and  consequent  liability 
on  the  part  of  the  company  to  punitive  damages.  It  is  an 
error  that  will  lead  to  endless  confusion  to  hold  that  **  smart 
money,"  which  is  allowed  as  a  punishment  to  the  wrong-doer, 
may  be  recovered  in  every  case  where,  under  the  common-law 
practice,  an  action  ex  de/tcto  v/ould  lie.  Wanamaker  v.  Bowes, 
36  Md.  42  ;  Wilkinson  v,  Searcy,  sufira ;  Phelps  v,  Owens,  1 1 
Cal,  22.  All  of  the  actions  brought  against  railway  companies 
for  breach  of  duty  arise  out  of  tort ;  but  it  is  only  in  those 
where  the  elements  already  mentioned  as  indicative  of  bad  mo- 
tive exist,  and  where,  in  addition,  some  personal  injury  or  in- 
dignity is  sustained,  that  the  plaintiff  is  allowed  to  recover 
more  than  compensatory  damages.  Morse  v.  Duncan,  14 
Fed.  396. 

In  Tomlinson  v.  Railroad  Co.,  supra^  the  court  said  :  ''The 
fact  that  the  plaintiff  was  wrongfully  expelled  places  him  in 
no  more  favorable  attitude,  as  a  claimant  of  punitive  damages, 
than  if  he  had  been  rightfully  ejected,  but  in  an  unlawful  or 
unwarranted  manner.  It  is  an  essential  prerequisite,  to  the 
acquisition  of  the  right  to  recover  exemplary  damages  for 
wrongful  expulsion  of  a  passenger  from  a  train,  that  there 
should  be  evidence  of  undue  force,  unnecessary  rudeness  in 
the  application  of  the  force  or  insult,  malice,  or  some  wilful 
wrong  accompanying  the  act  of  ejecting  him  or  causing  him 
to  leave  the  train."  Rose  v,  Railrood  Co.,  supra ^  and  au- 
thorities there  cited.  Justice  Clark,  for  the  court,  in  Wallace 
V.  Railroad  Co.,  104  N.  Car.  452,  41  Am.  &  Eng.  R.  Cas. 
212  ;  approving  the  rule  laid  down  in  3  Suth.  Dam.  (ist.  Ed.) 
2  (N.  8.  J  A.  &  £.  R.  Cas.— 8 
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261,  said:  ''  Plaintiff  is  to  have  a  reasonable  satisfaction  for 
loss  of  both  bodily  and  mental  powers,  or  for  actual  suffering 
both  of  body  and  mind,  which  are  the  immediate  and  neces- 
sary consequences  of  the  injury."  **  In  the  absence  of  any 
sufficient  testimony  to  make  the  company  liable  for  wilful 
disregard  of  the  intestate's  danger,"  said  the  court  in  Rose- 
man  V.  Railroad  Co.,  112  N.  Car.  719,  52  Am.  &  Eng.  R. 
Cas.  638,  **  we  think  the  court  below  erred  in  submitting  the 
case  to  the  jury." 

It  is  true  that  smart  money  may  be  awarded  by  the  jury 
when  no  actual,  but  only  nominal,  damage  is  shown,  as  when 
p«Hitif«  a  conductor  rightfully  expels  a  person  from  a  car, 

daMa«r«.  or  the  owncr  puts  a  trespasser  off  his  premises,  and 
either  of  them  uses  excessive  force  or  subjects  such  person  to 
useless  indignity.  Tomlinson  v.  Railroad  Co.,  supra \  White 
V.  Barnes,  112  N.  Car.  323.  The  allowance  is  made,  in  these 
instances,  on  account  of  the  assault  or  rudeness.  But,  where 
a  trespass  is  committed  by  mistake,  the  case  is  not  governed 
by  the  same  principle  as  when  a  wilful  assault  is  committed. 
Beveridge  v.  Welch,  7  Wis.  465.  It  is  not  sufficient  ground 
for  allowing  punitive  damages  that  the  defendants,  when  they 
committed  a  trespass,  had  reason  to  believe,  but  did  not  know, 
that  their  acts  were  wrongful,  and  might  result  in  injury  to 
plaintiff.  Inman  v.  Ball,  65  Iowa,  543.  On  the  other  hand, 
a  trespasser  is  always  responsible  for  such  actual  damages  as 
legitimately  follow  from  his  act,  whether  he  contemplated  the 
result  or  not  (Allison  v.  Chandler,  11  Mich.  542),  while  one 
who  assaults  another  is  presumed  to  have  intended  the  per- 
sonal injury, — that  is,  the  consequence  of  committing  the 
assault ;  it  being  a  wrongful  act,  done  purposely  and  without 
cause.  Goetz  v,  Ambs.,  27  Mo.  33;  U.  S.  v.  Taylor,  2 
Sumn.  586;  Fed.  Cas.  No.  16,442;  Causee  v.  Anders,  4 
Dev.  &  B.  240. 

We  think  that  the  case  at  bar  is  one  of  those  where  the 
plaintiff,  under  the  old  common-law  practice,  might  have 
elected  to  bring  his  suit  either  for  the  breach  of  contract  in 
failing  to  bring  the  plaintiff  back  on  schedule  time,  or  for  the 
disregard  of  his  duty  to  the  public  as  a  carrier, —either  an 
action  of  assumpsit  or  of  trespass.  But  because  he  chose  then 
to  sue  for  the  tort,  and  now  to  allege  such  facts  as  show  an 
omission  of  duty,  it  does  not  follow  that,  upon  proof  of  such 
allegations,  exemplary  damages  will  be  allowed.     There  has 
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been  a  failure  to  show  tke  sort  ci  wilfuliiess  that  manifests  its 
presence  in  malice,  rudeness,,  violence,  indignity,  and  recklei3s 
disregard  of  consequences,  and  there  is  no  evidence  that  the 
plaintiff  suffered  from  sickness  contracted  by  exposure  inci- 
dent to  the  delay,  or  was  subjected,  in  consequence  of  the 
defendant's  failure  to  furnish  transportation,  to  any  other 
personal  injury  or  to  indignity. 

If  neither  the  intentional  and  wrongful  expulsion  of  a  pas- 
senger not  accompanied  with  undue  force  (Tomlinson's  Case, 
supra),  nor  the  negligent  carrying  him  beyond  his  destination 
(3  Suth.  Dam.  §  938),  after  having  inspected  his  gawe-Defee- 
ticket  or  received  it,  is  sufficient  evidence  of  the  tu^eqaip- 
wilful  infliction  of  personal  injury  to  warrant  the  "*"'• 
allowance  of  punitive  damages,  we  fail  to  see  upon  what  prin- 
ciple we  can  hold  a  railroad  company  liable  to  be  so  punished 
because,  with  a  full  knowledge  on  the  part  of  its  manager  that 
the  company  had  but  two  engines,  one  of  which  was  in  the 
shop  at  Norfolk  for  repairs,  it  undertook  to  haul  to  Jamesville 
and  back,  with  the  other,  not  then  in  good  condition,  the 
train  on  which  the  plaintiff  and  others  who  had  return  tickets 
were  to  be  carried  as  passengers,  because  only  of  the  delay 
and  inconvenience  incident  to  such  detention.  If  the  same 
engine,  in  consequence  of  the  bad  condition  of  the  track  or 
the  engine  itself,  had.  with  the  cars,  been  derailed,  only  those 
passengers  who  received  bodily  injury  could  have  maintained 
actions  against  the  company,  and  have  recovered,  as  a  part 
of  the  compensation  for  the  consequences  of  the  accident, 
exemplary  damages.  It  is  not  necessary  to  cite  authority  in 
support  of  the  soundness  of  so  plain  a  proposition ;  and  yet, 
if  we  sustain  the  court  below,  the  logical  result  would  be  that 
a  passenger  who  is  delayed  without  suffering  bodily  injury  by 
a  defective  engine  is  entitled  to  smart  money,  though  he 
could  not  have  subjected  the  company  to  such  punishment 
had  he  escaped  unharmed  when  it  was  derailed  and  upset. 
**  Neither  negligence  without  damage  nor  damage  without 
negligence  will  constitute  any  cause  of  action."  Shear,  &  R. 
Neg.  §§  23-25. 

The  case  of  Purcell  v.  Railroad  Co.,  108  N.  Car.  414, 
seems  to  have  been  confidently  relied  on  to  sustain  the  con- 
tention of  the  plaintiff.  The  facts  in  that  case  were  that  the 
plaintiff  had  purchased  a  ticket,  and  was  waiting  at  the  time 
at  which  it  was  advertised  that  the  train  would  stop  at  the 
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station  where  he  was  to  embark ;  but,  the  cars  being  over- 
loaded because  a  circus  was  to  give  an  exhibition  at  the  station 
to  which  the  passenger  was  destined,  the  conductor  did  not 
stop  at  the  station,  but  left  him  standing.  It  was  held  that 
the  failure  to  provide  sufficient  means  of  transportation,  when 
by  reasonable  diligence  it  could  have  been  ascertained  that 
they  would  be  needed,  was  such  evidence  of  wilfulness  and 
gross  negligence  as  to  warrant  the  court  in  instructing  the 
jury  that  they  might  allow  punitive  damages.  In  the  opinion, 
Heirn  v.  McCaughan,  32  Miss.  17,  was  cited  as  **  exactly  in 
point  "  to  sustain  the  ruling,  though  even  that  extreme  case 
was  distinguishable  from  PurcelFs  Case,  as  well  as  that  at  bar, 
in  that  the  jury  must  have  found,  preliminary  to  the  assess- 
ment of  exemplary  damages,  (i)  that,  after  advertising  that 
the  boat  would  stop  for  passengers  at  the  landing  where  the 
feme  plaintiff  was  waiting,  the  owners  or  their  agent  wilfully 
and  capriciously  passed  by,  when  they  could  have  effected  a 
landing  there,  and  had  room  to  accommodate  the  plaintiff; 
(2)  that  the  instruction  excepted  to  and  sustained  was  that 
the  plaintiffs  were  entitled,  **  from  the  exposure  and  discom- 
fort they  suffered"  in  waiting  for  the  boat,  to  exemplary 
damages  (page  24) ;  it  appearing  on  the  trial  that  the  feme 
plaintiff  was  pregnant,  and  that,  the  weather  being  unusually 
cold,  she  suffered  great  pain  and  anguish,  whereby  her  health 
and  life  were  in  peril. 

In  addition  to  the  authorities  already  cited  upon  this  point, 
we  find  a  summary  of  the  doctrine  compiled  from  leading 
cases  in  Ray,  Neg.  Imp.  Dut.,  p.  228,  §  68,  which  is  as  follows : 
**  Where,  according  to  the  schedule  of  trains,  a  passenger 
arrives  at  a  station,  intending  to  take  passage,  and  he  finds  no 
train  ready,  and  is  compelled  to  remain  over  the  night,  and  in 
consequence  of  the  delay  he  fails  to  keep  an  appointment  and 
complete  business  arrangements,  while  he  will  be  entitled  to 
recover  the  actual  expense  incurred  in  his  hotel,  he  cannot 
recover  beyond  more  than  normal  damages," — citing  Railroad 
Co.  V.  Green,  52  Miss.  779,  to  sustain  the  proposition;  and 
the  court  say  in  that  case,  on  page  229,  that  **  punitive  dam- 
ages will  not  be  allowed  in  the  absence  of  any  circumstances 
of  malice,  oppression,  insult,  personal  injury,  mental  and 
physical  suffering,  although  sometimes  more  than  actual  dam- 
ages may  be  awarded  against  common  carriers  by  way  of  pun- 
ishment for  their  neglect  of  duty,  and  as  a  protection  to  the 
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public."  In  the  application  of  the  proposition  which  is  taken 
from  that  case,  the  court  held  that  where  a  passenger-train 
ran  60  yards  beyond  the  platform,  and  failed  to  stop  there 
long  enough  for  a  passenger  who  had  bought  a  ticket,  and 
was  waiting  to  embark,  to  reach  it,  the  allowance  of  $1500 
damages  was  excessive  because  *  *  no  damages  were  proved 
except  disappointment,  delay  and  inconvenience." 

The  reasonable  rule  adopted  in  Mississippi  will  not,  there- 
fore, apply  either  to  PurcelFs  Case  or  to  that  at  bar,  since  no 
personal  injury  was  sustained  by  the  complainant  in  either 
case,  nor  was  there  any  ground  for  compensatory  or  punitive 
damages  shown,  except  the  disappointment,  delay,  and  in- 
convenience resulting  from  the  failure  to  furnish  means  of 
transportation. 

We  conclude,  therefore,  that  the  plaintiff  was  not  entitled, 
upon  any  phase  of  the  evidence  to  recover  punitive  damages, 
for  the  reasons  (i)  that  he  has  not  proved  that  he 
sustained  any  personal  injury,  or  shown  any  grounds  Jf*"*'*  *' 
for  asking  damages  except   inconvenience,  delay, 
and  disappointment ;   (2)  that  in  no  aspect  of  the  testimony 
is  there  evidence  of  bad  motive  sufficient  to  entitle  the  plain- 
tiff to  more  than  compensatory  damages. 

In  passing  upon  this  question  we  must  invoke  the  aid  of 
common  sense  and  common  observation,  since  the  question 
whether  a  given  act  amounts  to  negligence  at  all,  and,  if  it 
does,  what  degree  of  culpability  attaches  to  it,  depends  not 
only  upon  surrounding  circumstances,  such  as  the  condition 
of  the  parties,  but  the  condition  of  the  country  and  the  pro- 
gress of  improvement  in  science  and  the  arts.  We  cannot 
shut  our  eyes  to  the  history  of  railways  in  North  Carolina, 
and  the  daily  developments  of  the  country  by  new  branch 
lines,  built  first  for  the  transportation  of  lumber,  and  gradually 
extending  their  business,  as  carriers,  to  other  freight,  until  at 
last,  though  the  corporation  has  been  able  to  purchase  not 
more  than  two  or  three  engines  and  a  single  passenger-car 
with  few  appointments,  its  patrons  induce  it  to  transport 
passengers  in  order  that  they  may  have  the  advantage  of  sav- 
ing time  and  expense  by  substituting  such  a  conveyance  as  an 
improvement  on  a  road-wagon  or  other  vehicle.  We  are  not 
disposed  to  check  the  process  of  evolution  which  we  see 
around  us,  from  a  lumber  road  into  a  comfortable  line  for 
passengers,  as  the  development  of  business  justifies  the  change. 
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Even  where  a  road  appears  to  be  retrograding,  we  sec  na 
reason  why  we  should  interpose  with  a  harsh  rule,  such  as 
would  have  stopped  the  operation  of  the  Raleigh  &  Gaston 
Road  nearly  50  years  ago  with  the  best  efforts  of  our  distin- 
guished Governor  Graham,  representing  the  state,  as  a  princi- 
pal stockholder,  and  running  it  with  poor  equipments  and 
constant  danger  of  injury  to  passengers  by  derailments  and 
snakeheads,  and  frequent  delays  of  many  days  to  purchasers 
of  tickets.  History  has  repeated  itself  in  the  gradual  im- 
provement of  the  roadbed  and  equipments  of  the  Western 
North  Carolina  Railroad.  If  the  axe  is  to  be  brought  to  the 
root  of  the  tree  by  stopping  these  roads  from  transporting 
persons  at  all  unless  the  conditions  be  improved,  the  legislat- 
ure has  wisely  attempted  to  vest  the  necessary  power  in  a 
railroad  commission,  to  accomplish  this  end  either  by  order- 
ing a  cessation  of  operations,  or  the  improvement  of  the  road- 
bed and  the  purchase  of  new  equipments.  Meantime,  neither 
the  law,  fairly  interpreted,  nor  considerations  of  public  policy, 
warrant  the  adoption  of  so  harsh  a  rule  as  that  proposed. 

It  necessarily  follows  that  PurcelPs  Case  is  overruled  as  in- 
consistent with  the  principles  we  have  laid  down.  We  are 
Pnrfeu  r.  '^^^  aversc  to  taking  this  course,  because  the  doc- 
K»«iroiiii  €0.  trine  there  enunciated  can  never  become  a  rule 
oTerniieii.  upon  which  the  title  to  property  depends,  and,  as 
we  have  intimated  already,  because  it  may  operate  in  its  en- 
forcement to  check  the  improvement  and  development  of 
sections  now  too  remote  from  market  to  justify  the  most 
costly  roadbeds  and  the  best  equipments.  For  the  reasons 
given,  we  deem  it  unnecessary  to  discuss  the  other  excep- 
tions, which  we  may  state,  in  a  general  way,  are  untenable, 
and  we  feel  constrained  to  grant  a  new  trial. 

Clark,  J. — (dissenting).  It  is  the  duty  of  railroad  com- 
panies to  run  their  trains  according  to  schedule.  **  Passen- 
gers, if  delayed,  are  entitled  to  compensation  for  loss  of  their 

time  (Railroad  Co.  v.  Books,  57  Pa.  St.  339),  with 
opi"!IkIi!"*^        their   expenses  during  delay,  or   when   necessary, 

expenses  of  procuring  another  conveyance.  As  to 
compensation  for  loss  of  time,  *  *  *  it  is  admissible  to  prove 
the  rate  of  wages  at  the  place  of  destination."  2  Harris, 
Dam.  Corp.  §  545.  **  A  passenger,  in  order  to  avoid  delay, 
can  only  incur  a  reasonable  expense.     He  cannot  take  a  3pe- 
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cial  train  in  order  to  avoid  a  slight  delay.  *  *  *  The  value 
of  time  lost  may  also  be  recovered.  Evidence  of  the  rate  of 
wages  earned  by  persons  of  plaintiff's  trade  at  the  place  of 
detention  is  admissible  to  guide  the  jury  in  fixing  the  dam- 
ages." 2  Sedg.  Dam.  §§  862,  863.  Such  are  the  general 
principles  applicable  in  cases  where,  by  reason  of  the  train 
being  behind  the  schedule  time,  the  passenger  misses  con- 
nection with  the  first  train  on  a  connecting  road,  or  is  de- 
layed even  in  reaching  his  destination  on  the  carrier's  own 
line  according  to  the  advertised  schedule,  when  the  action  is 
for  breach  of  contract,  As,  in  every  such  case  of  delay,  each 
passenger  is  entitled  at  least  to  nominal  damages, it  is  of  im- 
portance to  the  public  and  the  common  carrier  to  revert  to 
the  settled  principle,  in  actions  for  breach  of  contract, — that 
the  parties  are  only  liable  for  those  damages  which  were 
reasonably  in  their  contemplation  at  the  time  of  making  the 
contract.  This  is  the  usual  limit  of  damages,  but  there  may 
be  cases  where  the  neglect  of  the  carrier  is  so  wilful  as  to 
make  it  liable  in  an  action  of  tort  for  punitive  damages. 

The  plaintiff,  however,  contends  that,  as  the  present  is  an 
action  of  tort  upon  the  evidence,  he  is  entitled  to  recover  ex- 
emplary damages.     The  question  was  decided  by  this  court, 
no   one    dissenting,  in    Purcell  v.   Railroad  Co.,    108  N.  C. 
414,    where   it  is  said   (pp.  417,  418)  :  *'The  Code  (section 
1963)  provides:    'Every  railroad  corporation  shall  *  *  *  at 
regular  times  to  be  fixed  by  public  notice  *  *  *  take,  trans- 
port and  discharge  such   passengers  and  property  *  *  *  on 
due  payment  of  the  freight  or  fare  legally  authorized  therefor 
and  shall  be  liable  to  the  party  aggrieved  in  an  action  for  dam- 
ages for  any  neglect  or  refusal  in  the  premises.'     For  a  viola- 
tion of  such   statutory  duty  the  plaintiff  might  have  sued  in 
contract  (Hodges  v.  Railroad  Co.,  105  N.  Car.  170),  but  he 
could  elect  to  sue  in  tort  for  the  injury  and  the  breach  of  pub- 
lic duty,  existing  independent  of  the    statute,  by  the  wilful- 
ness or  negligence  of  defendant  (Bish.  Noncont.  Law,  §§  73, 
74;   Redf.  Carr.  §  422 ;   Tattan  v.  Railroad,  2  El.  &  El.  844). 
If  the  tort  was  committed  by  mere  negligence  of  the  defend- 
ant, as  simple  carelessness  or  inadvertence,  the  plaintiff  would 
be   restricted   to  compensatory  damages,    and  as  no  special 
damages  were  alleged  and  shown,  other  than    obtaining  an- 
other conveyance,  the  measure  of  damages  as  laid  down  by 
the  court,  to  wit,  the  price  of  procuring  such  other  convey- 
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ance,  would  have  been  correct ;  but  if  the  conduct  of  the  de- 
fendant was  wilful,  or  showed  such  gross  negligence  as  to 
indicate  a  wanton  disregard  of  the  rights  of  the  plaintiff,  he 
was  entitled  to  recover  punitive  damages  in  addition." 

In  the  present  case  there  was  evidence  of  great  dilapidation 
of  cars,  rolling  stock,  engines,  roadbed,  and  trestles,  and  of 

continued  neglect  to  repair  same.  So  gross  was  it 
BiHwntinf  ^hat  for  defendant  to  continue  to  offer  to  transport 
tuiied!  *^*'"'      «^"d  to  receive  for  transportation  passengers,  with 

such  defective  machinery  and  roadway,  was  such  a 
disregard  of  its  duties  and  the  rights  of  the  public  that,  in 
case  of  death  resulting  to  a  passenger  while  en  route,  there 
are  authorities  which  would  have  sustained  an  indictment  for 
manslaughter  against  the  president,  directors,  and  other  chief 
officers.  It  is  very  certain  that,  with  such  machinery  and 
roadbed,  to  contract  to  take  the  plaintiff  and  others  on  a 
round  trip,  and,  having  gotten  them  to  the  other  end  of  the 
line,  to  leave  them  there  to  get  back  as  they  could,  was  such 
**  gross  and  wilful  disregard  of  plaintiff's  rights  as  would  en- 
title him  to  recover  punitive  damages." 

As  was  said  in  Purcell  v.  Railroad  Co.,  supra:  **  Should  an 
excessive  verdict  have  been  found  by  the  jury,  the  discretion 
rested  with  the  trial  judge  to  correct  it ;  but  it  would  be  a 
denial  of  justice  to  permit  a  common  carrier  to  exhibit  such 
arbitrary  and  wilful  neglect  of  the  duties  it  has  assumed,  and 
such  disregard  of  the  rights  of  others.  Yet  such  is  the  effect, 
if,  without  adequate  excuse,  it  should  be  allowed  thus  to  act 
with  no  other  penalty  than  refunding  the  price  of  the  ticket, 
and  the  price  paid  for  another  conveyance,  since  the  latter 
would  be  demanded  in  very  few  cases,  and  only  when  the  des- 
tination is  at  a  short  distance.  *  *  *  The  refunding  of  the 
price  of  the  ticket  would  in  most  cases  amount  to  nothing,  as 
the  passenger  would  usually  buy  a  ticket  by  the  next  train ; 
yet  the  inconvenience,  annoyance,  and  injustice  to  the  travel- 
ing public  by  such  detention  would  be  great,  and  difficult  to 
estimate."  In  that  case  the  plaintiff  sued  for  damages  be- 
cause the  train  ran  by  its  regular  station  without  stopping  to 
take  him  on.  Here  the  condition  of  the  machinery  and  road- 
bed was  such  that  it  was  dangerous  to  travel  over  the  road. 
The  defendant  company  showed  a  criminal  indifference  to  the 
rights  of  the  public  in  offering  to  transport  passengers  when  it 
knew   the   uncertainty  alike  of   safe   transportation    and   on 
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schedule  time,  both  of  which  are  implied  in  its  offer.  The 
company  owed  it  to  the  public  to  keep  its  appliances  and  road- 
way in  proper  condition  to  transport  safely  and  according  to 
schedule.  If  it  had  not  money  in  the  treasury,  it  should  have 
borrowed  it,  and,  if  unable  to  do  that,  it  should  have  sus- 
pended operations,  as  we  learn  it  has  since  done. 

It  is  not  every  case  where  a  railroad  is  in  a  bad  condition, 
and  there  is  delay  or  failure  to  convey,  that  the  jury  can  give 
punitive   damages.      The  court  here  told  the  jury  that  **if 
the  defendant  had  reason  to  believe,  and  did  be- 
lieve, from  the  business  of  the  road  for  several  years  »•■»•■"■» 
past  and  the  condition  of  its  engines,  that  it  would  tuiMd"**' 
be  able  to  keep  its  contract  to  transport  plaintiff, 
and  an  accident  occurred  which  they  could  not  have,  in  the 
ordinary  course  of  their  business,  foreseen  and  provided  for,  it 
would  not   be  wilful  negligence."     To  this  the  defendant  did 
not  except. 

The  court  further  charged,  if  the  jury  "found  that  the 
roadbed,  track  and  engines  of  defendant  were,  at  the  time 
alleged,  in  such  condition  as  not  to  render  it  reasonably  cer- 
tain, in  the  ordinary  running  of  its  trains,  that  the  engines 
would  be  able  to  carry  the  trains  through,  or  the  roadbed 
and  track  in  such  condition  as  to  render  it  unsafe  to  carry  its 
trains  over  it,  and  they  permitted  this  condition  of  things  to 
continue  up  to  the  alleged  time,  it  would  be  wilful  negligence, 
for  which  you  may  allow  punitive  damages.  If  you  find  that 
they  had  allowed  their  road,  track,  and  engines  to  get  in  such 
condition  as  not  to  be  able  to  do  the  ordinary  business  of  the 
road  by  their  negligence,  and  the  character  of  that  negligence 
was  such  as  to  satisfy  you  that  defendant  did  not  care,  or  was 
indifferent,  as  to  whether  they  had  the  train  there  or  not,  it 
would  be  wilful  negligence."  To  this  the  defendant  ex- 
cepted. 

The  action  was  brought  for  a  tort.  The  second  paragraph 
of  the  complaint  was  as  follows:  **(2)  That  the  defendant  so 
carelessly  and  negligently  conducted  and  managed  the  said 
railroad,  and  so  carelessly  and  negligently  allowed  its  track, 
cars,  locomotives,  and  other  appurtenances  belonging  to  the 
said  railroad  as  a  common  carrier  to  become  so  out  of  repair, 
and  the  equipment  of  the  said  railroad  to  become  so  run  down 
and  incomplete,  and  so  negligently  failed  to  provide  adequate 
facilities  for  the  transportation  of  passengers,  that  the  plain- 
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tiff,  by  reason  of  the  premises,  having  on  the  7th  day  of  Sep- 
tember, 1892,  purchased  at  the  town  of  Washington  a  ticket 
to  the  town  of  Jamesville  and  return, — to  return  on  the  9th 
day  of  September,  1892, — and  for  which  the  defendant 
charged  and  received  from  the  plaintiff  the  sum  of  one  dollar, 
was  carried  over  the  railroad  of  the  defendant  company  to  the 
town  of  Jamesville;  that  upon  the  said  9th  day  of  Septem- 
ber, 1892,  at  the  advertised  time  plaintiff  presented  himself 
at  the  defendant's  depot  in  Jamesville,  N.  C.,  for  transporta^ 
tion  over  said  railroad  to  Washington,  N.  C,  and  because  of 
the  negligence,  carelessness,  and  lack  of  proper  equipment  of 
a  railroad  receiving  the  profit  of  a  common  carrier  and  owing 
duties  to  the  public,  and  without  fault  on  the  part  of  the 
plaintiff,  defendant  failed  to  provide  locomotive,  cars,  or  other 
means  for  the  transportation  of,  and  failed  to  transport,  this 
plaintiff  to  the  town  of  Washington,  according  to  its  public 
duty  and  advertisement,  to  plaintiff's  damage  five  hundred 
dollars."  And  one  of  the  issues  submitted  was:  **  Did  the 
defendant  negligently  suffer  and  permit  its  road,  rolling  stock, 
and  equipment  to  become  in  the  condition  described  in  section 
2  of  the  complaint,  so  that  it  was  unable  to  discharge  its 
duties  to  the  public  as  a  common  carrier  of  freight  and  pas- 
sengers? " 

The  above  charge  was  therefore  appropriate  to  the  contro- 
versy in  the  pleadings,  and  it  was  most  amply  supported  by 
the  testimony.  It  will  be  seen  by  reference  thereto  that  the 
roadbed,  the  engines,  and  the  rolling  stock  were  all  unfit  and 
dangerous  to  be  used ;  that  the  manager  of  the  company  re- 
ported the  condition  of  the  same  to  the  owners  in  Philadel- 
phia, but  that  in  wilful  disregard  of  their  public  duties  they 
neither  put  the  road,  engines,  and  rolling  stock  into  fit  condi- 
tion, nor  discontinued  holding  themselves  out  to  the  public 
for  the  safe  and  regular  carriage  of  passengers.  If  such  con- 
duct as  the  evidence  described  was  not  such  wilful  disregard 
of  the  defendant's  duties  to  the  public  as  will  entitle  the 
plaintiff  to  recover  punitive  damages,  it  will  be  absolutely  im- 
possible for  a  railroad  company  in  this  state  to  show  that 
**  wilful  disregard  of  its  duties  and  indifference  to  the  rights 
of  the  public  "  as  will,  under  all  the  authorities,  make  it  lia- 
ble for  punitive  damages.     The  damages  recovered  was  $50. 

Upon  the  evidence,  the  defendant  has  cause  to  congratu- 
late itself  that  it  is  not  defendant  in  an  action  for  damages  for 
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death  or  personal  injuries  caused  by  its  gross  and  wilful  neg- 
ligence, or  that  its  officers  are  not  under  indictment  for  man- 
slaughter. This  is  not  a  breach  of  contract  of  carriage  by  a 
private  party ;  but  it  is  the  direct  result  of  a  long-continued 
disregard  of  duties  as^med  in  regard  to  the  public  by  a  cor- 
poration which  sought  and  obtained  the  exercise  of  the  right 
of  eminent  domain  to  furnish  it  a  right  of  way  and  other 
special  privileges.  These  were  granted  solely  in  considera- 
tion of  the  services  which  the  defendant  undertook  to  render 
to  the  public,  but  which  it  has  wilfully  and  grossly  neglected 
to  properly  render.  The  defendant's  own  evidence  was  that 
its  manager  had  repeatedly,  time  and  again,  notified  the 
president  and  directors  of  the  dilapidated  and  dangerous  con- 
dition of  the  machinery  and  roadbed,  but  that  adequate  relief 
had  always  been  denied.  In  Railroad  v.  Hurst,  36  Miss. 
660,  it  is  said:  **  It  is  the  right  of  the  jury  in  such  cases  to 
protect  the  public  by  punitive  damages  against  the  negli- 
gence, folly,  or  wickedness  which  might  otherwise  convert  these 
great  public  blessings  into  the  most  dangerous  nuisances." 

This  disposes  of  the  exception  to  the  charge.  The  excep- 
tion to  the  evidence  that  an  engineer  in  defendant's  employ  a 
year  previous  was  allowed  to  testify  to  the  bad  condition  of 
roadway  and  machinery  at  that  time  cannot  be  sustained. 
This  was  competent,  taken  with  the  other  evidence,  to  show 
the  gross  neglect  of  defendant  in  permitting  the  dilapidation 
to  continue,  all  the  while  holding  itself  out  to  the  public  for 
the  safe  and  regular  carriage  of  passengers.  The  exception  to 
issues  is  also  without  merit.  Every  phase  of  the  controversy 
raised  by  the  pleadings  could  be  fairly  presented  upon  the 
issues  submitted.  Humphrey  v.  Board,  109  N.  C.  132,  37 
Am.  &  Eng.  Corp.  Cas.  489. 

Brooks  v.  Jamesville  &  Washington  R.  Co. 

(115  A^.  Gir.  624.) 

Avery,  J. — Though  a  critical  examination  of  the  assign- 
ments of  error  shows  that  some  of  the  instructions  given  to 
the  jury,  and  excepted  to  by  defendant,  were  erroneous  upon 
different  grounds,  yet  we  deem  it  best  to  hold  that  this  case 
depends  upon  the  principle  announced  in  the  opinion  in  Han- 
sley  V.  Railroad  Co.,  (filed  at  this  term)  ante,  page  26,  in 
reference  to  the  allowance  of  vindictive  damages,  and  there- 
fore we  grant  a  new  trial. 
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Robinson  (W.  H,) 

V. 

Southern  Pacific  Co. 

{Supreme  Court  of  California^  Oct,  6,  1894.) 

'  Tickets  and  Fares. — Contract  of  Carriage  [(1)  p.  io8j.— Rights  of  Pas^ 
senger— Stop-over— Construction  of  Statute. — Under  section  490  of  the 
Civil  Code  which  provides  that  the  purchaser  of  a  railroad  ticket  may 
ride  from  the  station  at  which  a  ticket  is  purchased  to  the  point  desig- 
nated on  the  ticket  as  the  destination,  and  from  any  intermediate  station 
to  the  station  of  destination  within  a  prescribed  time  after  the  purchase 
of  the  ticket,  the  purchaser  may  stop  at  an  intermediate  station,  and 
within  the  time  prescribed,  from  there,  continue  his  journey  to  his 
destination.    (Page  46.) 

Same— Repeal  of  Statute  by  Implication.— Section  490  declares  that 
the  railroad  company  must  provide,  and  on  being  tendered  the  rate 
of  fare  therefor  tixed  as  provided  in  section  489,  must  furnish  tickets,  etc. 
Heldy  that  the  repeal  of  section  489  by  article  I2,§  22  of  the  constitution, 
which  creates  a  railroad  commission  with  authority  to  fix  rates  of  fare, 
did  not  operate  to  repeal  section  490  by  implication,  but  merely  sup>er- 
seded  section  489.     i^Page  48.) 

Rights  of  Passenger.— Alternative  Ticket. — Rules. — A  ticket  in  terms 
giving  a  purchaser  the  riglit  to  go  to  either  of  two  designated  places,  at 
the  same  rate,  confers  the  right  to  him  to  go  to  one  of  such  places  by 
way  of  the  other,  to  stop  over  in  the  latter,  and  at  any  time  within 
the  prescribed  statutory  period,  resume  his  journey  without  the  payment 
of  additional  fare,  notwithstanding  that  the  company  has  a  shorter  and 
more  direct  route  from  the  original  point  to  the  ultimate  point  of  desti- 
nation, and  has  promulgated  a  rule  requiring  passage  thereto  by  the 
longrer  route  to  be  continuous.     {Page  57.) 

Same— Same— Stop  over. — The  holder  of  such  a  ticket  is  not  deprived 
of  the  right  to  stop  over  at  an  intermediate  station  by  reason  of  a  rule 
or  custom  of  the  company  to  issue  alternative  tickets,  tickets  by  which 
the  intermediate  station  is  made  a  terminus.     {Pa^es  57.  61.) 

Right  of  Company  Leasing  from  Company  Prior  to  Adoption  of  Civil 
Code. — A  railroad  corporation  organized  under  the  provisions  of  the  Civil 
Code  is  not  exempted  from  the  obligations  thereby  imposed  upon  it,  by 
the  fact  that  it  is  the  leasee  of  a  similar  corporation  organized  prior  to 
the  adoption  of  the  code,  and  not  subject  to  its  provisions.     (Page  52.) 

Disqualification  of  Judge. — A  justice  of  the  appellate  court,  who  by 
marriage  is  a  first  cousin  to  one  of  the  stockholders  of  the  defendant 
company,  is  not  related  to  one  of  the  parties  by  affinity  within  the  third 
degree,  and  consequently  is  not  by  section  170  of  the  Code  of  Civil  Pro- 
cedure, disqualified  to  sit  in  the  case.     (Page  59.) 

Appeal  from  San  Francisco  Superior  Court.     Affirmed. 
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Foshay  Walker  and  Baker ^  Wines  Sr  Dorsey  {E.  L.  Craig ^ 
of  counsel),  for  appellant. 

C.  M.  Jenntngs'{Thos.  V.  Cator  and  James  G.  Maguire^  of 
counsel),  for  respondent. 

Garoutte,  J. — This  action  is  brought  to  test  the  right  of 
the  holder  of  a  railroad  passenger  ticket  to  stop  at  an  inter- 
mediate station,  and  subsequently  renew  his  journey  on  another 
train  without  further  payment.  Defendant  is  a 
common  carrier  of  passengers,  by  ferry  and  railroad,  *** 
between  San  Francisco  and  Oakland  and  Alameda.  It  has 
several  lines  between  these  points,  and  has  provided  and  sells 
but  one  form  of  ticket  from  San  Francisco  to  Oakland  and 
Alameda.      It  is  as  follows: 


8.  P.  Co.— Ferry  and  Local  Trains. 


H 

GC 
11 


San  Franelseo    is  ct» 


OAKUND  or  AlAMEDII 


8 

T.  H.  Goodman^ 

Gen.  Pass  and  Ticket  Agent. 


This  ticket  entitles  the  holder  to.  take  either  of  three  differ- 
ent lines,  all  operated  by  defendant,  two  of  which  pass  through 
Oakland. 

In  May,  1891,  plaintiff  purchased  such  a  ticket  at  the  office 
of  defendant  at  the  foot  of  Market  street,  San  Francisco,  and 
proceeded  with  it  to  the   ferry  which  carries  the 
passengers  to  the  Oakland  pier  in  the  city  of  Oak-  ^^^^ 

land,  where  defendant's  railroad  begins.  He  was  required  to 
pass  through  a  gate  on  his  way  to  the  ferry.  Here  an  employfe 
of  the  defendant  demanded  his  ticket.  Plaintiff  informed  the 
gatekeeper  that  he  desired  to  stop  over  at  Oakland,  and  insisted 
upon  retaining  his  ticket  or  receiving  a  check  which  would  be 
evidence  of  his  right.  He  was  informed  that  stop-over  tickets 
were  not  provided,  and  that  no  stop-over  rights  were  allowed ; 
and  he  was  refused  permission  to  go  upon  the  ferry,  except  upon 
surrender  of  his  ticket,  which  he  then  gave  up.  He  proceeded 
by  ferry  and  road  to  the  intersection  of  Broadway  and  First 
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stveets,  in  the  diy  of  Oakland,  where  he  atigkted,  and  re- 
mained attending  to  some  private  business  for  a  short  time. 
At  this  point  all  passen<ger-traiDs  passing  over  the  road  habit- 
ually stop,  and  from  looo  to  1 500  passengers  get  on  and  off 
daily.  There  is  no  station-house  or  station-agent  there,  but 
passengers  are  received,  and  pay  their  fare  to  the  conductor. 
Subsequently,  he  took  the  train  for  Alameda  at  the  point  where 
he  alighted,  and^  his  fare  being  demanded  by  the  conductor, 
he  refused  to  pay  it,  basing  his  refusal  upon  the  facts  stated. 
But,  notwithstanding  his  statement  of  these  matters  to  the 
conductor,  he  was  ejected  from  the  train. 

The  only  question  involved  in  this  litigation  is,  was  the  re- 
spondent entitled  to  a  stop-over  privilege  at  the  city  of  Oak- 
land? Reclaims  this  stop-over  right  under  section  490  of 
the  Civil  Code,  and  that  section  reads  as  follows:  **  Sec.  490. 
Every  railroad  corporation  must  provide,  and,  on  being  tend- 
ered the  fare  therefor  fixed  as  provided  in  the  pre- 
« 490.***^*  ceding  section,  furnish  to  every  person  desiring  a 
passage  on  their  passenger-cars  a  ticket  which  en- 
titles the  purchaser  to  a  ride,  and  to  the  accommodations  pro- 
vided on  their  cars,  from  the  depot  or  station  where  the  same 
is  purchased  to  any  other  depot  or  station  on  the  line  of  their 
road.  Every  such  ticket  entitles  the  holder  thereof  to  ride  on 
their*passenger-cars  to  the  station  or  depot  of  destination,  or 
any  intermediate  station,  and  from  any  intermediate  station  to 
the  depot  of  destination  designated  in  the  ticket,  at  any  time 
within  six  months  thereafter.  Any  corporation  failing  so  to 
provide  and  furnish  tickets,  or  refusing  the  passage  which  the 
same  calls  for  when  sold,  must  pay  to  the  person  so  refused 
the  sum  of  two  hundred  dollars." 

The  briefs  of  counsel  contain  an  elaborate  discussion  of 
various  legal  principles  that  are  claimed  to  be  germane  to  the 
question  here  presented,  and  those  principles  which  we  deem 
necessarily  involved  in  the  final  determination  of  this  litiga- 
tion we  will  take  up  and  discuss  seriatim, 

I.  Appellant  insists  that  the  true  construction  of  section 
490  is:  **  Such  a  ticket  entitles  the  holder,  at  any  time  within 
six  months  after  the  issuance  of  the  ticket,  to  ride 
Coimfriiftioii  from  the  depot  where  he  purchased  the  ticket  to 
ofMetion49o.  the  depot  of  destination  named  in  the  ticket,  or  to 
any  intermediate  station,  or,  if  he  so  elects,  he  may 
start  from  any   intermediate   station,    instead    of    where    he 
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bought  the  ticket,  and  ride  to  the  depot  of  destination  desig* 
nated  in  the  ticket." 

Notwithstanding  the  statute  appears  to  be  plain  and  ex- 
plicit upon  its  face,  it  is  insisted  that  the  conjunctions  ^^  and  " 
and  **or"  are  convertible  terms,  and  that  the  conjunction 
"and,"  as  it  appears  in  the  section  should  be  read  **or." 
There  are  times  when  it  is  entirely  manifest  from  the  context 
that  the  intention  of  the  lawmaking  power  can  only  be  given 
effect  by  holding  these  terms  convertible.  And  this  rule  of 
•construction  is  adopted  for  the  very  purpose  of  giving  that 
force  and  effect  to  the  text  which  plainly  appears  from  the 
context  was  intended  to  be  given  it  by  the  author  of  its  crea- 
tion ;  but  this  license  of  construction  is  only  to  be  exercised 
upon  the  lines  indicated,  and  in  all  other  cases  these  two 
words  are  to  be  read  and  constructed  as  they  stand  upon  the 
page.  Ordinarily,  they  are  in  no  sense  interchangeable  terms, 
but  upon  the  contrary,  are  used  in  the  structure  of  language 
for  purposes  entirely  variant.  **  There  is  a  world  of  difference 
between  the  little  words  '  and  '  and  *  or.'  "  State  v,  Beaucleigh, 
92  Mo.  497.  We  see  nothing  here  demanding  the  construc- 
tion claimed.  It  is  not  plainly  manifest  that  the  legislature  so 
intended.  It  is  not  manifest  at  all.  The  clause  is  full  of 
meaning,  reading  it  as  it  appears  to  the  eye,  and  is  entirely 
consistent  with  other  portions  of  the  section.  If  we  should 
interpret  **  and  "  as  **  or"  an  entirely  different  meaning  would 
be  given  the  provision.  This  would  be  judicial  legislation 
pure  and  simple. 

Appellant  contends  for  the  construction  claimed  because  it 
is  said  that  formerly  so-called  **  competitive  points"  were 
favored,  and  the  object  of  the  statute  was  the  prevention  of 
greater  charges  from  intermediate  stations  to  competitive 
points  than  were  charged  for  longer  distances  from  one  com- 
petitive point  to  another.  In  view  of  the  fact  that  the  legis- 
lature provided  in  the  immediately  preceding  section  (489) 
that  the  amount  of  passenger  fares  should  be  regulated  accord- 
ing to  the  distance  traveled,  there  would  seem  to  be  no  neces- 
sity for  further  legislation  upon  that  question.  That  evil, 
whatever  it  may  have  been,  was  called  to  the  attention  of  the 
legislature,  and  cured  by  said  section.  The  only  effect  upon 
the  statute,  by  appellant's  construction,  is  to  give  a  passenger 
the  right  to  board  a  train  at  an  intermediate  station,  and  ride 
to  the  point  of  destination  upon  a  ticket  purchased  at  some  sta- 
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tion  which,  from  the  place  of  destination,  is  beyond  the  inter- 
mediate point.  We  see  no  demand  for  legislation  of  the 
character  outlined  by  appellant's  construction  of  the  statute. 
The  circumstance  of  a  passenger  purchasing  a  ticket  from  one 
point  to  another,  and  then  only  actually  using  it  for  a  portion 
of  the  distance,  would  not  seem  to  be  an  event  of  sucn  com- 
mon occurrence  as  to  demand  the  needs  of  legislative  action. 

Again,  while  not  desirous  of  prejudging  matters  not  neces- 
sarily involved  in  the  consideration  of  the  present  case,  we 
might  remark  that  no  legal  rule  now  presents  itself  to  our 
minds  which  ever  denied  a  passenger  the  right  to  use  a  ticket 
of  the  character  here  contemplated  from  an  intermediate  sta- 
tion to  the  point  of  destination.  Auerbach  z/.  Railroad  Co., 
89  N.  Y.  281.  And,  if  such  was  the  law  prior  to  the  passage 
of  section  490,  we  are  justified  in  saying  that  the  legislature, 
in  enacting  that  provision,  was  not  doing  an  idle  thing,  and 
we  must  assume  the  provision  was  created  for  other  purposes. 
Appellant's  position  as  to  the  construction  of  section  490  of 
the  Civil  Code  is  not  tenable. 

2.   It  is  insisted  that  section  490  of  the  Civil  Code,  upon 
which  plaintiff  relies  for  his  stop-over  right,  was  repealed  by 
section  22  of  article   12  of  the  state  constitution, 
Bep«ai  of  Me-    and  this  claim  of  repeal  is  based  upon  the  additional 
tion  489.  claim  that  the  constitutional  provision  cited  places 

the  full  and  exclusive  power  of  fixing  railroad 
transportation  charges  within  this  state  in  the  railroad  com- 
missioners. 

It  is  insisted  that  the  repeal  of  section  490  is  occasioned  by 
the  repeal  of  section  489 ;  that  this  constitutional  provision 
repealed  section  489, — a  section  which  pertains  to  the  reg- 
ulating and  establishment  of  rates  for  freights  and  fares, — 
and  that  section  490  is  so  dependent  upon  section  489  that  it 
cannot  stand  alone,  and  the  fall  of  section  489  therefore  nec- 
essarily carries  with  it  the  destruction  of  section  490. 

We  will  not  discuss  the  interesting  question  as  to  v/hether 
or  not  the  repeal  of  section  489  was  occasioned  by  the  adop- 
tion of  that  portion  of  the  constitution  referring  to  the  election, 
powers,  and  duties  of  railroad  commissioners,  but,  for  the 
purposes  of  the  case  alone,  will  concede  that  such  repeal  was 
had.  The  single  question  then  remains,  did  the  repeal  of 
section  489  result  in  the  repeal  of  section  490? 

Chief  Justice  Shaw,  in  discussing  a  similar  principle,  said 
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in  the  case  of  Warren  v.  The  Mayor,  etc.,  2  Gray,  84 :  * '  When 
the  parts  of  a  statute  are  so  mutually  connected  and  depen- 
dent, as  conditions,  considerations,  or  compensations  for  each 
other,  as  to  warrant  a  belief  that  the  legislature  intended  them 
as  a  whole,  and  that  if  all  could  not  be  carried  into  effect  the 
legislature  would  not  pass  the  residue  independently,  if  some 
parts  are  unconstitutional  and  void,  all  the  provisions  which 
arc  thus  dependent,  conditional,  or  connected  must  fall  with 
them.**  Tne  rule  is  well  stated  in  the  foregoing  quotation, 
and  the  principle  there  declared  has  been  recognized  and  de- 
clared the  true  one  by  the  courts  of  many  states.  Measured  by 
this  doctrine,  can  section  490  stand  the  test  ?  Is  it  manifest 
that  whe  legislature  intended  that  such  section  should  stand  or 
fall  with  section  489?  Is  section  490  so  closely  connected 
with  and  so  entirely  dependent  upon  the  preceding  section 
that  its  very  life  ends  at  the  moment  when  that  section  is  no 
m?re?  Would  section  490  have  been  enacted  by  the  legislat- 
ure if  section  490  had  never  been  placed  upon  the  statute 
book?  These  interrogatories  are  answered  by  appellant,  and 
to  the  legal  soundness  of  those  answers  our  attention  shall 
now  be  addressed. 

Section  489  provides  that  railroad  corporations  must  fix 
and  publish  their  rates  of  charges  for  freightage  and  fares  from 
one  depot  to  another  on  their  various  lines  of  road  in  this 
state,  and  delares  a  graduated  scale  of  charges  according  to 
distance.  It  further  provides  that  the  maximum  charges  shall 
not  exceed  10  cents  per  mile  for  each  passenger,  nor  1 5  cents 
per  mile  for  each  ton  of  freight  transported  over  its  road,  and 
also  affixes  a  penalty  for  the  violation  of  any  of  these  pro- 
visions. 

Section  490  declares  that  the  railroad  company  must  pro- 
vide, and,  on  being  tendered  the  fare  therefor  fixed  as  provided 
ia  the  preceding  section,  furnish  to  every  passenger  desiring 
passage  on  their  passenger-car,  a  ticket  which  entitles  the  pur- 
chaser to  certain  rights  and  privileges  which  we  have  already 
considered  ;  and  this  section  also  affixes  a  penalty  for  the  vio- 
lation of  any  of  its  provisions.  In  all  portions  thereof,  save 
a  single  one,  the  section  is  entirely  disconnected  from  and  in- 
dependent of  section  489.  With  this  single  exception,  it  ap- 
pears to  be  full  of  its  own  vitality,  and  possessed  of  ample 
strength  within  itself  to  stand  out  alone ;  a  law  as  independent 
and  complete  as  any  other  section  within  the  lids  of  the  Code. 
2  (N.  6.)  A.  &  E.  R  Gas.— 4 
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But,  it  is  said  in  the  language  of  defendant,  to  hold  that 
section  490  is  not  dependent  upon  section  489,  is  to  ignore 
the  words  of  the  section  itself,  namely,  *  *  on  being  tendered 
the  fare  therefor  fixed  as  provided  in  the  preceding  section." 
This  clause  forms  the  connecting  link  between  the  sections, 
and  upon  the  sole  strength  of  that  link  depends  the  repeal  or 
nonrepeal  of  section  490.  It  is  claimed  that  it  was  the  legis- 
lative intent  that  a  passenger,  in  order  to  enjoy  the  rights  and 
privileges  granted  by  section  490,  should  tender  the  amount 
of  fare  fixed  by  the  corporation,  in  accordance  with    section 

489,  and,  that  section  being  repealed,  that  it  is  impossible  to 
make  a  tender  of  the  fare  therein  provided ;  that  a  tender  of 
the  fare  fixed  by  a  later  act  of  the  legislature,  or  the  tender 
of  a  fare  fixed  by  the  corporation  itself  in  the  absence  of  any 
law  upon  the  subject,  would  be  unavailing,  and  that  conse- 
quently no  rights  and  privileges  can  flow  to  the  passenger 
under  section  490.  It  is  insisted,  in  other  words,  that  the 
fare  tendered  must  be  the  fare  fixed  according  to  section  489, 
notwithstanding  that  section  may  have  been  repealed,  and  in 
substance  replaced  by  other  legislation. 

We  think  appellant's  interpretation  of  the  section,  as  evi- 
denced by  the  foregoing  line  of  reasoning,  too  rigid  and  literal 
to  satisfy  well-settled  rules  of  statutory  construction.  The 
subject-matter  of  these  two  sections  has  nothing  in  common. 
The  sections  relate  to  distinct  and  independent  matters  of 
legislation.     Section  489  is  in  no  way  dependent  upon  section 

490.  There  is  no  mutuality  in  their  connections  and  de- 
pendencies. Section  490  could  have  been  repealed,  and  the 
vitality  of  section  489  would  not  have  been  affected  in  the 
slightest  degree.  In  accord  with  appellant's  contention,  we 
have  conceded  that  section  489  is  repealed  by  implication  by 
certain  provisions  of  the  constitution.  In  order  to  declare  a 
repeal  by  implication,  it  must  be  entirely  apparent,  by  a  com- 
parison of  the  two  provisions,  that  the  subject-matter  of  sec- 
tion 489  is  completely  covered  by  the  constitutional  provision, 
and  the  repeal  can  be  supported  upon  no  other  ground.  In 
other  words,  the  constitutional  provision  is  a  substitute  for  the 
section. 

It  seems  to  follow  that  the  question  here  presents  itself  in 
no  different  form,  and  involves  no  different  principle,  than 
though  section  489  had  been  amended  upon  the  lines  em- 
braced within  the  repealing   clause  of   the  constitution.     If 
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section  489  were  still  a  live  section,  covering  the  general  sub- 
ject-matter embraced  within  it  at  the  beginning,  no  matter 
how  changed  and  modified,  no  matter  how  drastic  the  treat- 
ment by  amendment,  surely  defendant  would  still  be  bound 
by  its  provisions.  Hence,  appellant's  contention  reduces 
itself  to  the  single  claim  that  the  present  law  upon  the  ques- 
tion is  not  embraced  in  the  **  preceding  section,'*  and  that  the 
particular  point  of  location  of  the  law  upon  the  statute  book  is 
the  all-controlling  element.  Such  a  construction  would  result 
in  the  sacrifice  of  substance  to  the  merest  form. 

The  gist  of  section  489  is  the  requirement  that  railroad  cor- 
porations fix  their  rates,  and  fix  them  in  accordance  with  cer- 
tain rules  there  declared,  and  within  certain  limits,  and,  to  a 
certain  extent,  regulate  fares  and  freights ;  and  a  reference  to 
this  section  in  section  490  is  simply  a  recognition  of  that  fact, 
and  nothing  more.  The  words,  **  as  provided  in  the  preced- 
ing section,'*  might  almost  be  termed  surplusage.  Their  only 
possible  purpose  is  to  make  more  certain  that  which  was  al- 
ready certain.  Strike  them  from  the  section,  and  nothing  of 
weight  or  substance  is  taken  away.  The  construction  would 
be  the  same  with  or  without  them.  There  surely  is  not  that 
magic  in  them  which  holds  the  power  of  life  and  death  over 
the  entire  section.  The  fare  to  be  tendered,  in  order  to  give 
the  passenger  a  right  to  his  ticket,  is  the  lawful  fare ;  and  it 
is  immaterial  whether  that  fare  be  fixed  by  the  **  preceding 
section,"  or  by  other  provisions  of  the  Code,  or  by  the  cor- 
poration in  the  absence  of  law,  or  by  the  constitution  itself. 
It  is  the  fare  regulated  by  law,  and,  if  there  be  no  law  regu- 
lating the  fare,  then  it  is  the  regular  fare  charged  by  the  cor- 
poration. 

At  the  date  of  the  enactment  of  section  490,  it  happened 
that  fares  were  regulated  by  the  preceding  section  489,  and 
hence  the  reference.  There  is  nothing  to  indicate  that  the 
enactment  of  these  two  sections  partook  of  the  character  of  a 
contract  between  corporations  upon  the  one  side,  and  the 
people,  through  its  legislative  body,  on  the  other,  whereby 
corporations  were  granted  valuable  privileges  and  benefits 
under  section  489  in  consideration  of  reciprocal  valuable  priv- 
ileges and  benefits  extended  to  the  traveling  public  under  sec- 
tion 490.  It  is  further  apparent  that  such  conditions  did  not  sur- 
round the  creation  of  these  sections,  for  we  find  the  substance 
of  section  489  to  have  been  the  law  of   this   state   for   many 
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years  prior  to  the  adoption  of  the  Codes.     St.  1861,  p.  625. 

We  conclude  that  it  was  not  the  intention  of  the  legislature 
that  these  two  sections  should  be  taken  as  a  whole,  that  sec- 
tion 490  should  stand  only  while  section  489  stood,  and  that 
the  fall  of  section  489  should  likewise  mark  the  fall  of  section 
490.  We  see  no  reason  why  the  legislature  should  do  such  a 
thing,  and  such  an  intention  is  not  manifest  from  the  context. 
The  repeal  of  section  489  does  not  result  in  the  repeal  of  sec- 
tion 490. 

3.  The  Central  Pacific  Company  leased  to  the  Southern 
Pacific  Company  certain  railroads  for  the  period  of  99  years, 
and  also  assigned  to  the  Southern  Pacific  Com- 
BiffhtorienM  pany  certain  leases  it  held  of  other  roads.  These 
eonpafty.  leases  included  all  the  rolling  stock,  telegraph  lines, 
steamboats,  wharves,  piers,  and  all  other  property, 
both  real  and  personal,  used  in  connection  with  these  roads, 
together  with  the  appurtenances  thereto  belonging,  with  the 
right  to  possess,  use,  maintain,  and  operate  and  enjoy  said 
property.  The  leases  held  by  the  Central  Pacific  Company 
were  assigned  **  with  the  right  to  take,  hold,  operate,  main- 
tain, and  enjoy  said  railroads  and  other  property  in  the  same 
manner  as  the  Central  Pacific  Company  holds,  operates,  en- 
joys, and  maintains  the  same  under  said  leases.** 

It  is  now  claimed  that  section  490  of  the  Civil  Code,  upon 
which  plaintiff  relies  to  give  him  the  privilege  of  **  stop-over," 
does  not  apply  to  the  defendant,  the  Southern  Pacific  Com- 
pany, because  it  does  not  apply  to  its  lessor,  the  Central 
Pacific  Railroad  Company,  and  section  288  of  the  Civil  Code 
is  relied  upon  to  show  its  nonapplicability  to  the  Central 
Pacific  Railroad  Company.  That  section  provides:  **  No 
corporation  formed  or  existing  before  twelve  o'clock,  noon,  of 
the  day  upon  which  this  Code  takes  effect,  is  affected  by  the 
provisions  of  part  IV  of  division  first  of  this  Code,  unless 
such  corporation  elects  to  continue  its  existence  under  it  as 
provided  in  section  287;  but  the  laws  under  which  such  cor- 
porations were  formed  and  exist  are  applicable  to  all  such  cor- 
porations, and  are  repealed  subject  to  the  provisions  of  this 
section." 

The  Central  Pacific  Railroad  Company  has  not  elected  to 
continue  its  existence  under  the  law  found  in  part  4  of  divi- 
sion I  of  the  Civil  Code ;  and,  section  490  being  found  there- 
in, it  would  appear  that  that  corporation  was  not  bound  by  its 
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provisions,  for  this  language  is  comprehensive,  and,  judged 
by  its  face  alone,  has  no  uncertain  meaning.  But  it  is  claimed 
by  appellant  that  section  490  is  highly  penal  in  its  character. 
If  this  be  true,  the  power  of  the  legislature  to  create  penal 
statutes,  and  thereupon  enact  that  they  should  be  only  ap- 
plicable to  corporations  created  subsequent  to  a  certain  time, 
may  well  be  doubted.  Such  an  exception  would  appear  to  be 
beyond  the  limits  of  legitimate  legislation. 

This  court  said  in  the  case  of  City  of  Pasadena  v.  Stimson, 
91  Cal.  238,  27  Pac.  604:  **  A  law  is  constitutional  and  gen- 
eral when  it  applies  equally  to  all  persons  embraced  in  a  class 
founded  upon  some  natural  or  intrinsic  or  constitutional  dis- 
tinction. It  is  not  general  or  constitutional  if  it  confers  par- 
ticular privileges,  or  imposes  peculiar  disabilities  or  burden- 
some conditions  in  the  exercise  of  a  common  right,  upon  a 
class  of  persons  arbitrarily  selected  from  the  general  body  of 
those  who  stand  in  precisely  the  same  relation  to  the  subject 
of  the  law."  But  we  will  not  enter  into  a  detailed  examina^ 
tion  of  section  288,  with  the  object  of  determining  its  trut 
force  and  effect  as  to  either  of  these  positions.  For  the  pur- 
poses  of  this  case,  we  will  concede  that  by  reason  of  tfiat  sec- 
tion the  provisions  of  section  490  do  not  apply  to  the  Central 
Pacific  Company.  That  much  being  conceded,  is  its  lessee, 
the  Southern  Pacific  Company,  by  virtue  of  its  leases,  assign- 
ments, etc.,  likewise  unaffected  by  the  provisions  of  that  sec- 
tion? 

The  Southern  Pacific  Company  is  a  foreign  corporation,  and 
was  organized  under  the  laws  of  the  state  of  Kentucky  in 
March,  1884, — more  than  10  years  after  the  enactment  of 
sections  288  and  490  of  the  Civil  Code;  and,  aside  from  any 
rights,  privileges,  or  exemptions  passing  to  it  by  virtue  of 
these  leases  and  assignments,  it  only  exists  in  this  state,  and 
is  enabled  to  do  business  in  this  state,  by  virtue  alone  of  those 
provisions  of  the  Code  which,  we  have  conceded,  have  no 
binding  force  and  effect  upon  the  Central  Pacific  Company. 
We  are  unable  to  appreciate  the  importance  and  gravity  with 
which  appellant  surrounds  its  contention  in  this  regard. 

A  corporation,  organized  and  carrying  on  its  business  under 
a  certain  set  of  laws,  leases  and  assigns  all  or  portions  of  its 
property  to  another  corporation,  organized  and  carrying  on 
its  business  under  another  and  different  set  of  laws.  Do  such 
^•ases,  assignments,  and  transfers  give  the  second  corporation 
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the  right  to  thereafter  conduct  its  business  under  the  laws 
which  were  only  applicable  to  the  first  corporation?  Such 
contention  can  have  no  support  in  the  law.  Prior  to  its 
transactions  with  the  Central  Pacific  Company,  the  Southern 
Pacific  Company,  in  the  conduct  of  its  business,  was  bound 
by  the  provisions  of  section  490  of  the  Civil  Code,  and  no 
man  or  corporation,  by  contract  or  otherwise,  possessed  the 
power  to  relieve  it  in  the  conduct  of  its  business  from  what- 
ever restrictions  or  burdens  were    imposed  by  that  section. 

These  restrictions  and  burdens  were  imposed  upon  it  by 
legislative  power,  and  it  is  to  that  power  alone  it  must  look  to 
be  relieved  of  them.  When  organized  and  ready  to  do  busi- 
ness in  this  state,  part  4,  division  I,  of  the  Civil  Code,  formed 
the  law  regulating  its  conduct  and  defining  its  rights  and 
duties;  and  now,  by  the  sole  virtue  of  a  business  transaction 
with  another  corporation,  it  is  claimed  that  this  entire  body  of 
law  has  become  nugatory,  and,  in  effect,  repealed,  as  to  such 
corporation.  This  law  cannot  be  evaded  in  that  way.  It  is 
not  the  legal  method  recognized  for  effacing  a  law  from  the 
statute  books. 

The  Southern  Pacific  Company  was  organized  to  conduct  a 
general  railroad  business.  If  it  had  built  its  own  roads,  it 
would  have  been  bound  by  the  provisions  of  section  490,  and 
its  status  as  to  the  law  is  not  changed  by  reason  of  the  fact 
that  it  preferred  to  lease  rather  than  build.  Let  us  assume 
that  it  has  constructed  and  is  the  owner  of  certain  roads  in 
connection  with  those  it  has  obtained  from  the  Central  Pacific 
Railroad  Company. 

The  result  follows  that  one  distinct  and  separate  body  of 
law  governs  its  conduct  as  to  certain  portions  of  its  business, 
and  other  portions  thereof  are  controlled  by  another  separate 
and  independent  body  of  law.  It  needs  but  a  glance  at  the 
various  provisions  of  the  Code  to  see  that  such  conditions 
would  lead  to  inextricable  confusion.  If  appellant's  position 
be  sound,  its  converse  is  equally  sound,  and  a  transfer  by  the 
Southern  Pacific  Company  of  its  roads  (if  it  has  constructed 
any)  to  the  Central  Pacific  Company  would  bring  that  corpo- 
ration within  the  binding  effect  of  section  490,  as  well  as  all 
other  provisions  of  part  4  of  the  Code,  nolens  volcns.  This 
practice  would  not  only  effect  results  never  contemplated  by 
the  legislature,  but  would  effect  them  in  a  way  absolutely  for* 
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bidden  by  sections  287,  288,  for  those  sections  mark  the  only 
road  that  leads  to  such  results. 

It  is  not  necessary  that  we  enter  into  a  microscopic  inspec- 
tion of  the  writings  evidencing  the  contracts  between  these 
corporations,  for  the  purpose  of  determining  all  the  properties 
and  rights  that  actually  passed  thereby.  It  is  sufficient  to 
say  that  some  things  are  not  the  subject  of  lease.  This  lessor 
could  not  lease  the  law.  The  law  could  not  pass  under  those 
instruments,  however  apt  words  were  used  to  indicate  such  a 
purpose.  The  legislature  extended  to  each  of  these  corpora- 
tions the  right  to  conduct  its  business  in  a  certain  way.  That 
right,  in  each  instance,  was  embodied  in  a  separate  and  dis- 
tinct set  of  laws.  It  was  a  purely  personal  right.  It  was  in 
no  sense  an  asset  of  the  corporation  which  could  be  bought 
and  sold.  It  was  nothing  that  could  be  transferred.  If  the 
Central  Pacific  Company  coulc?  transfer  it  to  the  defendant,  it 
could  likewise  transfer  it  to  a  private  individual,  and  this 
would  be  an  absurdity. 

This  right  which  is  claimed  to  have  passed  to  the  lessee  is  a 
very  intangible  thing.  It  certainly  is  not  the  privilege  which 
the  lessor  possessed  of  bringing  itself  within  the  provisions  of 
the  Code,  for  the  lessee  was  already  within  those  provisions. 
Prior  to  the  lease  the  lessee  was  subject  to  the  burdens  of 
section  490.  How  any  transfer  of  interest  from  the  lessor 
could  operate  to  relieve  the  lessee  of  burdens  already  resting 
upon  it  is  not  perceptible.  Appellant  terms  this  act  an 
exemption.  The  only  exemption  the  Central  Pacific  Com- 
pany enjoyed  was  its  exemption  from  the  operation  of  general 
laws  pertaining  to  corporations  coming  under  the  provisions  of 
the  Civil  Code.  It  had  the  right  to  exist  and  do  business 
under  certain  laws,  but  this  right  was  not  transferred  to  the 
defendant.  It  could  not  be  transferred.  The  Central  Pacific 
still  exists  and  has  the  right  to  do  business.  It  can  build  new 
roads  (perchance,  it  did  not  dispose  of  all  its  old  ones),  and 
operate  them  as  it  has  ever  done  in  the  past.  If  this  right 
has  been  transferred,  the  corporation  no  longer  exists,  for  it 
constitutes  its  life. 

Neither  is  it  possible  that  this  right  could  be  transferred 
pro  tantOy  nor  that  it  may  vest  in  both  corporations  at  the 
same  time.  If  section  490  does  not  apply  to  defendant,  no 
part  of  the  Code  pertaining  to  corporations  applies.  We  then 
have  a  corporation  organized  since  the  adoption  of  the  Codes 
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conducting  its  business  under  laws  created  prior  to  that  adop- 
tion, and  such  a  condition  of  things  is  directly  opposed  to  the 
provisions  of  section  288,  It  would  be  the  achievement  of 
astonishing  results  by  the  practice  of  a  legerdemain  that  has 
no  place  in  the  law,  and  the  recognition  of  a  doctrine  striking 
at  the  very  root  and  source  of  legislative  power. 
•  Appellant,  in  this  respect,  relies  firmly  upon  the  case  of 
Gilmore  v.  City  of  Utica,  121  N.  Y.  561.  That  was  a  street 
assessment  case,  and  the  judgment  rendered  in  no  way  was 
dependent  upon  that  portion  of  the  decision  here  relied  upon 
by  appellant.  The  decision  was  not  placed  upon  that  ground, 
and  the  matter  appears  to  have  been  but  incidentally  touched 
upon.  The  facts  are  briefly  these:  A  street  railroad  corpora- 
tion was  organized  and  did  business  under  a  general  law  which 
provided  that  **  every  such  corporation  incorporated  under, 
or  constructing,  extending  or  operating  a  railroad  constructed 
pr  extended  under  the  provisions  of  this  act,"  shall  pa»^e  be- 
tween its  tracks,  and  two  feet  on  each  side  thereof.  A  second 
corporation,  organized  under  a  law  containing  no  similar  pro- 
vision, leased  its  roads  to  the  other  corporation,  and  the  court 
said:  **  But  the  Utica  Belt  Line  Street- Railway  Company 
(lessee)  was  not  operating  its  road  under  that  act.  By  a  lease 
authorized  by  chapter  305  of  the  laws  of  1885,  it  had  suc- 
ceeded to  all  the  rights  of  the  Utica  Street- Railroad  Company, 
and  was  operating  the  road  in  the  right  of  that  company,  and 
hence  that  section  has  no  pertinency." 

We  have  not  the  laws  of  New  York  of  1885  before  us,  and 
consequently  do  not  know  exactly  what  may  be  the  subject  of 
lease  under  those  statutes.  If  the  language  quoted  goes  to 
the  length  of  holding  that  a  lessee  of  a  railroad  corporation 
takes  with  the  property  leased  the  right  to  control  and  use  it 
subject  alone  to  the  law  operating  upon  the  lessor  corporation, 
we  do  not  endorse  it  as  sound.  It  would  seem  in  this  case 
that,  as  the  road  involved  was  not  one  constructed  under  the 
provisions  of  the  act  under  which  the  lessee  was  incorporated, 
by  the  very  terms  of  the  act  itself  the  lessee  was  not  required 
to  do  the  paving,  and  possibly  the  court  viewed  the  question 
from  that  standpoint. 

4.  It  is  contended  that  section  490  has  no  application  to 
this  case,  because  the  railroad  begins  at  Oakland  pier,  within 
the  corporate  limits  of  the  city  of  Oakland.  Therefore,  the 
ppint  referred  to  in   the  complaint,  instead  of  being  an  inter- 
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mediate  station,  is  the  initial  point,  Oakland  being  the  station 
at  which  the  railroad  begins,  and  there  being  no 
railroad  between  San  Francisco  and  Oakland  pier,   ^''"••■'•i*- 
but  a  ferry  only.      It  seems  very  clear  that,  as  to  a 
trip  from  San  Francisco  to  Alameda  via  Oakland,  Oakland  is 
an  intermediate  station ;   and  the  fact  that  the  defendant  has 
two  or  more  stopping-places  in  Oakland,  where,  for  the  ac- 
commodation of  the  public,  passengers  are  allowed  to  enter 
and  leave  its  local  trains,  can  make  no  difference.     At  which- 
ever of  these  stopping-places  a  passenger  chooses  to  get  off, 
he  stops  at  Oakland ;   and  under  the  law,  as  we  construe  it, 
he  has  the  right,  if  he  has  made  a  reasonable  demand  for  the 
privilege,  to  afterwards  resume  his  journey  to  Alameda. 

5.  It  is  next  contended  that  the  line  traveled  by  plaintiff 
was  not  the  most  direct  route,  and  that  passengers  are  allowed 
to  take  the  more  circuitous  route  on  condition  that 
they  make  a  continuous  passage.  It  is  sufficient 
for  present  purposes  to  say  that  the  ticket  purchased  by  plain- 
tiff in  this  case  was  an  unlimited  ticket,  and  subject  to  no 
such  conditions. 

For  the  foregoing  reasons,  it  is  ordered  that  the  judgment 
and  order  be  affirmed. 

We  concur:  De  Haven,  J. ;  Harrison,  J. ;  Fitzgerald, 
J. ;  Beatty,  C.J. 

Van  Fleet,  J. — I  concur  in  the  judgment.  I  think  that 
section  489  of  the  Civil  Code  is,  by  clear  and  necessary  im- 
plication, repealed  by  section  22  of  article  12  of  the  constitu- 
tion. But  I  am  not  strongly  impressed  with  the 
position  of  appellant  that  section  490  is  so  depend-  J!!|"J^j"„^*"' 
ent  upon  section  489,  to  which  it  refers,  as  that 
the  repeal  of  the  latter  necessarily  involved  and  carried  with 
it  the  repeal  of  the  former.  I  do  not  think  there  is  any  such 
dependence  manifest  from  either  the  subject-matter  or  the 
provisions  of  those  two  sections.  To  my  mind,  the  reference 
in  section  490  to  the  preceding  section  is  merely  in  its  nature 
incidental,  and  not  such  a  bond  of  union  as  to  make  the  life 
of  the  one  measure  that  of  the  other.  The  vital  question  in 
the  case,  in  my  judgment,  and  the  one  giving  rise  to  the 
greatest  difficulty,  is  whether  section  490  was  ever  intended 
or  designed  by  the  legislature  to  give  to  the  passenger  a  stop- 
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over  privilege,  or  the  right  to  a  stop-over  ticket.  Upon  this 
question,  after  a  somewhat  extended  examination  of  the  case 
and  the  arguments  presented,  I  am  not  prepared  to  say  that 
the  conclusion  reached  in  this  opinion  of  the  court  is  not  the 
correct  one. 

McFarland,  J. — I  dissent,  and,  if  other  duties  permit, 
will  hereafter  express  my  views  of  the  case  in  an  opinion. 
At  present  I  will  merely  give  my  conclusions  on  two  points : 

1.  I  think  that  the  ticket  purchased  by  respondent,  on  its 
face,  and  especially  when  considered  in  connection  with  the 

reasonable  regulations  of  appellant  of  its  business 
onWoii!*"^  on  the  various  routes  from  San  Francisco  to  Oak- 
land, Alameda,  and  other  points  near  the  bay, 
which  regulations  were  well  known  to  respondent,  merely 
gave  to  the  latter  the  right  to  go  either  to  Oakland  or  Ala- 
meda, not  to  both,  and  when  he  elected  to  get  off  at  Oakland 
the  life  of  the  ticket  was  ended. 

2.  A  **  stop-over"  ticket  is  a  thing  well  known,  not  only  in 
railroad  circles,  but  to  the  general  public, — so  well  known  as 
to  have  gone  into  the  common  dictionaries  of  the  language. 
It  is  a  ticket  which  gives  one  a  right  **to  stop  at  a  station 
beyond  the  time  of  the  departure  of  the  train  on  which  one 
came,  with  the  purpose  of  continuing  one's  journey  on  a  sub- 
sequent train."  Webst.  Diet.,  under  head  **Stop."  Now, 
section  490  does  not  use  the  phrase  '*  stop-over,"  nor  does  it, 
in  my  judgment,  use  any  equivalent  words  to  denote  an  in- 
tention to  give  to  the  holder  of  an  ordinary  ticket  the  right 
to  break  up  his  trip  into  2  or  20  different  journeys  on  differ- 
ent days,  and  on  2  or  20  different  trains. 

I  think  that  the  authorities  are  to  the  point  that  a  ticket 
which  merely  designates  in  general  terms  a  trip  from  one 
point  to  another  means  a  continuous  trip  between  those 
points,  and  such  is  surely  the  law  where  there  are  by-laws  or 
regulations  of  the  railroad  company  to  that  effect,  especially 
where  they  are  known  to  the  purchaser  of  the  ticket.  See 
Com.  7f,  Power,  7  Met.  (Mass.)  596,  41  Am.  Dec.  478,  et  seq,; 
I  Redf.  R.  R.,  p.  92  et  seq,,  and  cases  there  cited ;  Yorton  v. 
Railway  Co.,  54  Wis.  234;  Cody  v.  Railroad  Co.,  4  Sawy. 
114,  Fed.  Cas.  No.  2940;  Gale  v.  Railroad  Co.,  7  Hun,  670. 
This  being  the  general  law,  there  is  no  language  in  section 
490  sufficient  to  show  an  intent  to  change  it  so  as  to  make 
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all  tickets  stop-over  tickets.  There  is  no  necessity  of  sub« 
stituting  **or"  for  **and**  where  it  occurs  in  the  section. 
The  language  of  the  section  merely  provides  for  a  ticket  upon 
which  the  holder  can  ride  from  the  **  station  where  the  same 
is  purchased  "  to  the  point  of  destination,  and  also  from  any 
intermediate  station  to  the  point  of  destination,  but  not  that 
he  may  stop  over  at  any  intermediate  station,  or  at  all  in- 
termediate stations,  and  proceed  afterwards,  piecemeal,  on 
other  trains,  as  he  may  choose.  Whether  or  not  the  inten- 
tion was  to  remedy  a  certain  subsisting  evil,  as  contended  for 
by  appellant,  there  is  clearly  no  intention  expressed  of  provid- 
ing for  stop-over  tickets. 

There  are  other  points  in  the  case,  as  to  some  of  which  I 
agree  >^ith  respondent,  and  as  to  others  with  appellent. 

I  think  that  the  judgment  should  be  reversed. 

Per   Curiam. — In    this  case  objection  was  made  by   re- 
spondent, at  the  oral  argument,  to  the  qualification  of   Mr. 
Justice  Van  Fleet  to  sit  in  the  case,  upon  the  ground  that 
he  is  related  to  one  of  the  parties  by  affinity  with- 
in the  third  degree,  as  provided  by  section   170  of  oiMiMiifleft- 
the  Code  of  Civil  Procedure.     The  fact  upon  which  tion  or  judge, 
the  objection  is  based  is  that  the  said  justice  became 
by  marriage,  and  is  thus  by  affinity,  a  first-cousin,  or  cousin- 
german,  of  one  of  the  stockholders  of  the  corporation  appel- 
lant.     But  such  relation  is  not  within  the  third  degree. 

Section  1393  of  the  Civil  Code  provides  as  follows:  **  In 
the  collateral  line  the  degrees  are  counted  by  generations 
from  one  of  the  relations  up  to  the  common  ancestor,  and 
from  the  common  ancestor  to  the  other  relations.  In 
such  computation  the  decedent  is  excluded,  the  relative 
included,  and  the  ancestor  counted  but  once.  Thus, 
brothers  are  related  in  the  second  degree ;  uncle  and  nephew 
in  the  third  degree:  cousins-german  in  the  fourth,  and  so  on.** 
As  no  other  rule  is  elsewhere  declared  in  any  of  the  Codes, 
and  as  the  four  Codes  are  to  be  construed  as  one  statute 
(Pol.  Code,  §  4480),  section  1393  must  be  taken  as  es- 
tablishing the  degrees  of  relationship  by  consanguinity  or 
affinity,  and  other  sections  of  the  Codes  referring  to  such 
degrees  must  be  construed  as  passed  in  view  of  said  section 
1393  People  V,  De  la  Guerra,  24  Cal,  73,  and  one  or  two 
previous    cases,    were    decided    before    the    adoption    of    the 
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Codes,  and  under  the  rule  that  statutes  in  derogation  of  the 
common  law  must  be  strictly  construed.  Section  4  of  each  of 
the  Codes  provides  as  follows:  **The  rule  of  the  common 
law,  that  statutes  in  derogation  of  the  common  law  are  to  be 
strictly  construed,  has  no  application  to  this  Code.  The 
Code  establishes  the  law  of  this  state  respecting  the  subjects 
to  which  it  relates. " 

We  are  satisfied,  therefore,  that  Justice  Van  Fleet  is  not 
disqualified  to  sit  in  this  case,  and  the  said  objection  is  over- 
ruled. 

Van  Fleet,  J.,  did  not  participate  in  the  foregoing. 

ON  REHEARING. 

t 

I 

Beatty,  C.J. — The  three  principal  questions  arising  in 
this  case  were  very  fully  and  elaborately  argued  by  counsel, 
both  orally  and  in  the  printed  briefs  filed  prior  to 
^"ilr-tr.!!'  its  submission,  and  they  were  as  carefully  consid- 
ered  in  the  opinion  of  the  court  heretofore  filed, 
wherein  it  was  held:  First,  that  section  490  of  the  Civil 
Code  is  still  in  force;  second,  that  it  confers  stop-over  privi- 
leges upon  the  holders  of  the  tickets  therein  provided  for; 
and,  third,  that  the  defendant  is  subject  to  its  provisions. 
As  to  these  points  our  views  remain  unchanged,  and  nothing^ 
further  need  be  said  concerning  them.  The  rehearing,  indeed, 
was  ordered  with  special  reference  to  a  question  which,  al- 
though it  had  been  stated  in  the  briefs,  had  not  been  discussed 
at  the  oral  argument,  and  had  been  but  slightly  considered  in 
the  opinion  of  the  court. 

This  question,  to  which  the  reargument  was  practically 
confined,  may  be  briefly  stated  as  follows:  Did  the  plaintiff, 
by  purchasing  and  accepting  a  ticket  which  in  terms  and  in 
fact  gave  him  the  alternative  right  to  go  to  Oakland  or  Alam- 
eda, become  thereby  entitled  to  go  to  Oakland,  stop  off  there, 
and  afterwards  resume  his  journey  to  Alameda?  When  this 
question  is  considered  in  the  light  of  the  principles  established 
by  our  former  decision,  and  with  reference  to  the  facts  stated 
in  the  opinion  and  other  facts  appearing  in  the  record,  it  is  of 
comparatively  easy  solution. 

The  defendant  had  a  ferry  and  railroad  line  which  it  was 
operating  between  the  foot  of  Market  street,  in  San  Francisco, 
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and  the  city  of  Alameda,  and  which  passed  through  the  city 
of  Oakland,  where  there  was  a  station  at  which  passengers 
were  accustomed  to  enter  and  leave  its  cars.  The  fact  that 
defendant  had  another  and  more  direct  line  of  road  (and 
ferry)  between  the  same  termini  did  not  relieve  its  statutory 
obligation  to  fix  (either  alone  or  in  conjunction  with  the  rail- 
road commission)  a  regular  passenger  rate  by  the  longer  route. 

The  right  to  operate  the  road  and  the  obligation  to  fix  such 
regular  rate  are  correlative.  It  had  in  fact  complied  with  the 
statute,  and  fixed  the  rate  at  1 5  cents,  and  this  was  well  known, 
not  only  to  the  plaintiff  but  to  the  public  generally.  Such 
being  the  case,  the  plaintiff,  desiring  to  go  from  San  Francisco 
to  Alameda  via  Oakland,  tendered  the  regular  fare,  and  de- 
manded the  ticket  which  it  was  the  duty  of  the  defendant  to 
furnish.  He  received  a  ticket  in  the  form  set  out  in  our  orig- 
inal opinion,  which  was  the  only  ticket  the  defendant  was 
accustomed  to  issue  to  passengers  desiring  to  go  by  either  of 
two  routes  to  Oakland  or  either  of  two  other  routes  to  Ala- 
meda. But  the  fact  that  the  ticket  gave  the  plaintiff  his 
choice  of  these  various  routes  and  different  destinations  made 
it  none  the  less  effective  as  a  ticket  from  San  Francisco  to 
Alemeua  via  Oakland.  What  he  wanted  was  a  ticket  of  that 
particular  kind,  with  all  the  lawful  privileges  thereto  attached, 
and  it  was  not  in  the  power  of  the  defendant  to  deprive  him 
of  such  privileges  by  offering  him  other  privileges  in  exchange. 

This  conclusion  does  not  involve  the  consequences  that  are 
apprehended  by  counsel  for  appellant.  We  do  not  hold,  and 
it  does  not  follow,  from  the  views  herein  expressed  or  from 
anything  decided  or  said  by  way  of  argument  in  our  original 
opinion,  that  there  can  be  no  ticket  sold  on  any  line  of  road 
which  is  not  a  stop-over  ticket.  We  only  hold  that  there 
must  be  a  regular  passenger  rate  established  from  one  depot  to 
another,  and  that  a  passenger  who  tenders  the  regular  fare  is 
entitled  to  a  ticket  to  his  place  of  destination,  which 
ticket    under  the    law  gives  him  a   right  to    stop  P"«Ter. 

over  at  an  intermediate  station.  And  the  railroad  company 
cannot  demand  the  regular  rate,  and  at  the  same  time  deny 
the  privilege  which  the  law  confers  upon  all  who  pay  it. 

If  in  consideration  of  an  abatement  from  the  regular  estab- 
lished rate  a  passenger  voluntarily  accepts  an  excursion  or 
other  limited  ticket,  an  entirely  different  case  is  presented. 
Here  the  regular  established  fare  was  tendered  and  accepted,. 
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and  a  ticket  issued,  which  was  the  only  ticket  a  passmger  from 
San  Francisco  to  Alameda  via  Oakland  could  obtain, — the 
only  ticket  provided  by  the  defendant.  This  being  so,  the 
defendant  cannot  be  permitted  to  say  that  it  was  not  the 
ticket  which  the  statute  obliged  it  to  provide  and  issue,  and 
this  is  more  especially  true  in  view  of  the  fact  that  it  contained 
nothing  which  in  terms  denied  or  assumed  to  curtail  the  rights 
conferred  by  the  statute. 

But  it  is  said  that  the  ticket  is  not  the  contract;  that  it  is 
a  mere  token  or  voucher,  and  that  it  is  the  duty  of  the  pas- 
senger  to  inform  himself  of  the  rules  and  regula- 
tions of  the  carrier,  which  really  determine  his 
rights.  This  is  perhaps  true  to  a  certain  extent.  But  the 
passenger  is  not  bound  to  take  notice  of  any  rule  or  regulation 
which  contravenes  the  law  of  the  land.  So  far  as  the  law  fixes 
the  terms  of  the  contract,  it  cannot  be  varied  by  rules  of  the 
company,  known  or  unknown,  unless  assented  to  by  the  pas- 
senger. 

We  have  held  that  under  the  law  of  California  the  ticket 
issued  by  a  railroad  compuny  upon  receipt  of  the  regular  fare 
from  one  depot  to  another  gives  the  holder  the  right  to  stop 
over  at  an  intermediate  station,  and  to  resume  his  journey  at 
at  any  time  within  six  months;  and,  if  this  is  so,  it  matters 
not  how  well  it  may  be  known  to  a  particular  passenger  that 
this  right  is  contested  or  denied  by  the  company.  He  never- 
theless acquires,  by  payment  of  the  regular  fare,  all  the  rights 
which  the  statute  gives  him.  The  passenger  who  is  informed 
of  the  claim  and  practice  of  the  carrier  is  in  no  worse  position 
than  one  who  is  not  informed.  So  far  as  the  law  goes,  it  pro- 
tects all  alike. 

These  views  are  conclusive  of  the  question  submitted  for 
reargument,  and  for  the  reasons  here  stated,  and  those  set 
forth  in  the  original  opinion,  the  judgment  and  order  of  the 
superior  court  are  affirmed. 

We  concur:  Garoutte,  J. ;  HARRISON,  J. ;  Van  Fleet, 
J.;  Fitzgerald,  J.;  De  Haven,  J. 

McFarland,  J. — I  dissent.  There  was  nothing  in  the  ar- 
gument on  rehearing  which  in  the  least  changes  my  mind  as  to 
these  propositions:  (i)  That  section  490  of  the  Civil  Code 
does  not  require  a  railroad  company  to  "provide"  or  '*fur- 
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nish  "  a  stop-over  ticket,  under  either  the  legal  or  the  common 
meaning  of  that  word ;  and  (2)  that  the  ticket  which 
appellant  did  **  furnish"  respondent  was  not,  on  ^phltoB."* 
its  face,  a  stop-over  ticket,  but  merely  gave  him  the 
right  to  go  either  to  Oakland  or  Alameda, — not  to  both ;  and 
that  he  well  knew  the  meaning  and  purpose  of  the  ticket  when 
lij  accepted  it.     This  action  is  not  for  refusing  respondent  the 
kind  of  ticket  he  wanted,  but  for  refusing  to  do  something  for 
which  the  ticket  he  accepted  did  not  provide. 

In  my  opinion,  the  judgment  can  be  affirmed  only  upon  the 
theory  that,  if  respondent  had  paid  the  proper  fare,  he  could 
ride,  and  get  off,  and  get  on  again,  as  often  as  he  pleased, 
upon  any  sort  of  a  ticket,  or  without  any  ticket  at  all. 


St.  Louis  &  San  Francisco  Railway  Co.  v.  Gill  (John 
B.).  Same  v.  STEVENSON.  Same  v.  Trimble.  Same 
V.  Carter. 

(156  C/.  S.  649.) 

Tickets  and  Fares  [(1)  p.  loSl^Statutory  Exemption  from  Lej^islative  Inter- 
ference with  Passenger  Rates —Purchaser  of  Road  does  not  Acquire  such 
Privilege  of  Exemption.— A  special  statutory  exemption  orpriv  lifjje,  given 
by  law  to  a  railroal  company,  whereby  its  passenger  rates  within  cerinin 
limits  are  to  be  unaffected  by  future  legislation,  does  not,  in  the  a>)sence 
of  direction  to  that  effect  in  the  statute,  accompany  the  property  of  the 
corporation  in  its  transfer  to  the  purchaser  thereof.     {Pa^es  69,  70.) 

Effect,  on  Net  Earnings  of  Road,  of  the  Regulation  of  Rates  by  Legislat- 
ure—Test  of  Reasonableness  of  Rates.  — Whether  a  certain  mileage  rate 
for  carrying  [>.Hssengers,  fixed  by  the  legislature,  is  reasonable,  must  be 
determined  by  its  effect  upon  the  net  earnings  of  ihe  company  on  its 
entire  line  within  the  state  which  fixes  the  rate,  and  is  not  to  be  judged 
bv  its  eflfect  upon  any  subdivision  of  the  road,  even  though  such  sub- 
division w;is  O'lce  a  distinct  line  of  road.     iPaj^es  71,  78.) 

Same  Penalties  for  Charge  in  Excess  of  Statutory  Rate-  Question  of 
Reasonableness  of  Rate,  How  Raised.— Where  a  rate  of  so  much  per  mile 
is  fixed  by  tlie  legislature  for  carriage  of  passengers,  and  where  penalties 
are  prescribed  for  a  charge  in  excess  of  such  rates,  which  penaltv  is  to 
be  recovered  by  the  passenger  excessively  charged,  the  question  of  the 
reasonableness  of  the  established  rate  may  be  raised  in  an  action 
brought  to  recover  such  penalty.    (Page  79.) 
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In  Error  to  the  supreme  court  of  the  state  of  Arkansas. 

On  the  1 6th  day  of  August,  i88o,  under  the  general  laws 
of  the  State  of  Arkansas,  a  company  was  incorporated  under 
the  name  and  style  of  the  St.  Louis,  Arkansas  & 
Texas  Railway  Company,  and  authorized  to  con- 
struct a  railway  from  the  northern  boundary  of  the  state  of 
Arkansas  to  Fayetteville,  in  that  state.  This  railroad  was 
connected  at  its  northern  terminus  with  the  railroad  of  the 
St.  Louis,  Arkansas  &  Texas  Railway  Company,  a  corporation 
of  the  state  of  Missouri,  and  at  its  southern  terminus  with 
the  railroad  of  the  Missouri,  Arkansas  &  Southern  Railway 
Company,  a  corporation  of  the  state  of  Arkansas. 

Under  provisions  of  the  laws  of  the  states  of  Arkansas  and 
Missouri,  on  the  loth  day  of  June,  i88i,  the  three  companies 
mentioned  were  consolidated  into  a  single  corporation,  under 
the  style  of  the  St.  Louis,  Arkansas  &  Texas  Railway  Com- 
pany, consolidated. 

On  and  previous  to  the  2 1st  day  of  February,  1882,  it  was 
provided  by  the  laws  of  the  states  of  Arkansas  and  Missouri 
that  any  railroad  company  incorporated  under  the  laws  of  the 
state  of  Missouri  might  lease  or  purchase  any  part  of  a  rail- 
road, with  all  its  rights,  privileges,  immunities,  real  estate, 
and  other  property,  the  whole  or  a  part  of  which  was  in  the 
state  of  Missouri,  and  constructed,  owned,  or  leased  by  any 
other  company,  if  the  lines  of  the  roads  of  said  companies 
were  connected  and  continuous,  and  that  any  railroad  company 
incorporated  under  the  laws  of  the  state  of  Arkansas  whose 
road  was  wholly  or  in  part  constructed  ?  h1  in  operation  was 
authorized  to  sell,  lease,  or  otherwise  disp  )se  of  the  whole  or 
any  part  of  its  railroad,  with  all  the  rights,  privileges,  fran- 
chises, and  immunities  thereunto  belonging,  to  any  connect- 
ing railroad  or  any  railroad  corporation  then  or  thereafter 
organized  under  the  laws  of  the  state  of  Missouri,  or  of  the 
United  States,  or  of  both. 

In  the  manner  provided  by  those  laws,  the  St.  Louis, 
Arkansas  &  Texas  Railway  Company,  Consolidated,  on  the 
FHrtHeoniiii-  2 1st  day  of  February,  1882,  sold  and  conveyed  all 
■'<••  of  its  railway  in  the  states  of  Arkansas  and  Mis- 

souri, together  with  all  its  rights,  privileges,  franchises,  and 
immunities,  to  the  St.  Louis  &  San  Francisco  Railway  Com- 
pany, a  corporation   organized  under  the  general  laws  of  the 
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State  of  Missouri  and  under  several  acts  of  the  congress  of  the 
United  States. 

By  an  act  of  the  legislature  of  Arkansas,  approved  April 
14,  1887,  the  maximum  rate  of  passenger- fares  to  be  charged 
in  that  state  was  Axed  at  three  cents  per  mile,  and  a  penalty 
of  S300  was  given  the  passenger  for  each  overcharge.  At  the 
fall  term  of  1S87  of  the  Washington  county  circuit  court, 
John  B.  Gill  brought  an  action  against  the  St.  Louis  &  San 
Francisco  Railway  Company,  alleging  that  said  compan}^ 
operating  a  railroad  within  the  state  of  Arkansas  more  than 
75  miles  in  length,  had  on  five  distinct  occasions  charged  and 
received  from  the  plaintiff  more  than  three  cents  per  mile,  and 
demanding  judgment  for  the  penalties  prescribed  in  the  said 
statute. 

The  St.  Louis  &  San  Francisco  Railway  Company  filed 
several  pleas  or  special  answers  to  the  complaint,  two  of  which 
are  alleged  to  raise  federal  questions.  To  these  special  pleas 
the  plaintiff  demurred,  and  the  demurrer:>  were  sustained. 
The  defendant  then  made  several  offers  tending  to  show  that 
the  rate  of  three  cents  per  mile  for  each  passenger  carried  was 
unreasonable,  and  did  not  enable  the  defendant  to  pay  its 
interest  or  to  earn  anything  on  its  capital  stock.  These 
offers  were  ruled  out,  on  plaintiffs  objection,  as  incompetent 
and  irrelevant.  Due  exceptions  were  taken  by  the  defendant 
to  the  action  of  the  court  in  sustaining  the  demurrers  and  in 
excluding  plaintifTs  evidence. 

Judgment  went  for  the  plaintiff,  which  was  on  appeal 
affirmed  by  the  supreme  court  of  Arkansas,  to  whose  judg- 
ment a  writ  of  error  was  sued  out  to  this  court. 

Geo.  R.  Peck^  E,  D.  Kenna,  A.  T.  Brit  ton,  and  A,  B^ 
Browne,  for  plaintiff  in  error. 

A.  H.  Garland  ^nA  D.  IV.  /ones,  for  defendants  in  error. 

Mr.  Justice  Shiras,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

By  the  act  of  April   14,  1887,  the  legislature  of  Arkansas 
prescribed  a  maximum  rate  of  three  cents  per  mile  for  each 
passenger  carried  by  the  railroads  of  that  state,  and      ^^^ 
a  penalty  of  $300  for  each  overcharge,  payable  to 
the  passenger  from  whom  such  overcharge  had  been  exacted. 

It  was  found  by  the  trial  court,  a  jury  having  been  waived, 
that  John  B.   Gill,   the  plaintiff,  had  on   several  occasions^ 
2  (N.  8.)  A.  &  £.  a.  Cas.-5 
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while  traveling  on  the  railroad  of  the  St.  Louis  &  San  Fran- 
cisco Railway  Company,  between  points  within  the  territory 
of  the  state  of  Arkansas,  been  charged  a  rate  in  excess  of  that 
allowed  by  the  statute. 

The  defendant  company  set  up,  by  way  of  defense,  that  it 
operated  that  portion  of  the  railroad  on  which  the  plaintiff 
traveled  as  a  purchaser  and  assignee  of  the  St.  Louis,  Ar- 
kansas &  Texas  Railway  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Arkansas ;  that,  under  the  laws 
of  Arkansas  in  force  at  the  time  of  the  incorporation  of  said 
last-mentioned  company,  in  April,  1880,  it  had  the  right  to 
fix  and  regulate  the  rate  of  charge  for  carrying  passengers, 
not  to  exceed  the  sum  of  five  cents  per  mile ;  that  the  legis- 
lature might,  from  time  to  time,  reduce  the  rates,  but  that 
the  same  should  not  be  so  reduced  as  to  produce,  as  profits 
for  the  railroad  company,  less  than  15  per  cent,  per  annum 
on  the  capital  actually  paid  in ;  and  that,  until  such  profits 
did  annually  accrue  to  said  company,  it  and  its  successors  and 
assigns  were  entitled,  without  limitation,  restriction,  or  con- 
trol, to  the  right  to  fix  such  rates  of  fares  as  to  it  should  seem 
proper,  not  exceeding  the  rate  of  five  cents  per  mile ;  that 
such  provisions  of  the  law  constituted  a  contract  between  the 
St.  Louis,  Arkansas  &  Texas  Railway  Company  and  the  state, 
and  that  the  St.  Louis  &  San  Francisco  Railway  Company, 
having  become,  in  a  manner  and  form  provided  by  the  laws 
of  the  state,  the  assign  of  the  St.  Louis,  Arkansas  &  Texas 
Railway  Company,  and  the  owner  of  its  road,  franchise,  and 
privileges,  had  succeeded  to  its  right  to  charge 
GoMiuiied!'  passenger- rates  not  in  excess  of  five  cents  per  mile, 
so  long  as  its  profits  did  not  exceed  1 5  per  cent, 
per  annum  on  the  capital  actually  paid  in ;  that  the  said  rail- 
road, although  completed  for  about  five  years,  had  never 
earned  in  profits  an  amount  equal  to  3  per  cent,  on  the  capital 
actually  paid  in ;  that  the  net  earnings  or  profits  for  the  next 
ensuing  two  years  will  not  exceed  3  per  cent,  on  the  capital 
actually  paid  in,  or  on  the  amount  actually  expended  in  the 
construction  of  said  railroad ;  that  the  consolidation  ot  the  St. 
Louis,  Arkansas  &  Texas  Railway  Company  of  Arkansas  with 
the  company  of  the  same  name,  incorporated  in  Missouri,  and 
the  sale  by  the  company  so  formed  of  its  railroad  to  the  de- 
fendant, each  severally  became  and  were  compacts  made 
between  the  states  of  Missouri  and  Arkansas  with  each  other. 
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with  the  consolidated  company  and  with  the  defendant  com- 
pany respectively;  that  the  act  of  April,  1887,  of  the  legis- 
lature of  Arkansas,  attempting  to  fix  passenger-rates  at  less 
than  five  cents  per  mile,  in  so  far  as  it  relates  to  the  defen- 
dant's line  of  railway,  never  received  the  assent  of  the  state  of 
Missouri  or  of  the  defendant  company ;  and  that  such  enact- 
ment was  an  alteration  and  impairment  of  a  contract,  and  as 
such  null  and  void,  under  the  provisions  of  the  constitution 
of  the  United  States. 

To  this  plea  or  special  answer,  the  plaintiff  demurred. 

As  a  further  plea  or  special  answer,  the  defendant  company 
alleged,  in  connection  with  a  history  of  the  formation  of  the 
original  companies,  their  consolidation,  and  the  purchase  of 
the  consolidated  railroad  by  the  defendant,  that  by  a  provi- 
sion of  the  constitution  of  the  state  of  Arkansas,  in  force  at 
the  time  of  the  transactions  narrated  it  was  provided  that 
no  charter  of  any  corporation  should  be  altered,  annulled,  or 
repealed  in  such  a  manner  as  to  do  injustice  to  the  corpor- 
ators; that  the  owners  of  the  capital  stock  of  the  St.  Louis, 
Arkansas  &  Texas  Railway  Company  are  the  same  and  iden- 
tical persons  who  own  the  capital  stock  of  the  defendant 
company;  and  that  if  the  rates  of  fare  prescribed  by  the  act 
of  April,  1887,  are  enforced,  the  defendant  company  will 
not  be  able  to  earn  a  reasonable  rate  of  interest  on  its  in- 
debtedness, or  to  meet  the  actual  cost  of  transporting  passen- 
gers and  maintaining  said  division  of  its  road ;  and  that,  there- 
fore, said  act  of  April,  1887,  as  far  as  it  is  applicable  to  the 
said  railroad,  is  in  violation  of  the  constitution  of  Arkansas, 
and  is  unreasonable,  and  a  taking  of  private  property  for 
public  use  without  compensation,  and  is  therefore  in  violation 
of  the  fifth  and  fourteenth  amendments  to  the  constitution  of 
of  the  United  States. 

The  plaintiff  demurred  likewise  to  this  plea,  and,  the  de- 
murrers having  been  sustained,  the  defendant  then  offered  to 
show  that  the  St.  Louis,  Arkansas  &  Texas  Rail- 
coBtiMed*"  ^^y  Company  had  on  December  31,  1880,  exe- 
cuted bonds  to  the  amount  of  $600,000,  and 
secured  the  same  by  a  mortgage  of  all  its  property,  fran- 
chises, and  immunities  to  the  United  States  Trust  Company 
of  •  New  York,  which  bonds  were  yet  wholly  due  and  unpaid, 
and  upon  which  the  defendant  was  required  to  annually  pay 
the  sum  of  $36,000  as  interest ;   that  the  defendant  company 
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has  never  since  the  construction  of  aaid  lines  been  able  to  earn, 
from  all  sources,  an  amount  which,  after  paying  for  the  actual 
expenditures,  would  yield  to  the  defendant  or  to  the  original 
incorporators  a  profit  equal  to  i  per  cent,  upon  the  capital 
stock  actually  paid  in  cash,  and  used  in  the  construction  of 
such  lines  of  railroads;  that  the  actual  cost  of  transporting 
each  passenger  over  that  portion  of  the  defendant's  railway  in 
the  plaintiff's  petition  mentioned  exceeded  the  sum  of  3  cents 
per  mile;  that,  at  the  times  in  plamtiff's  petition  mentioned, 
the  defendant  could  not  actually  perform  the  service  of  carry- 
ing the  plaintiff  or  any  other  passenger  over  its  railway  for 
the  sum  of  3  cents  per  mile,  but  that  the  sum  in  cash  which 
it  was  actually  required  to  expend  in  the  carriage  of  said 
plaintiff  and  other  passengers  was  equal  to  3  3-10  cents  for 
each  and  every  mile  such  passenger  was  carried,  and  that,  if 
defendant  was  required  to  perform  the  service  at  the  rate  of 
3  cents  per  mile,  it  would  be  required  to  expend  more  money 
in  cash  for  the  performance  of  such  service  than  it  would 
receive  from  the  passenger,  and  that  the  revenue  or  income 
which  it  would  receive  from  all  sources  of  profit  other  than 
the  passenger  traffic  would  not  be  sufficient  to  enable  it  to 
make  good  the  amount  which  it  would  lose  on  its  passager 
business;  that  3  cents  per  mile  for  the  service  rendered  by 
the  defendant  in  carrying  passengers,  at  the  times  in  plaintiff's 
petition  mentioned,  over  the  line  of  railroad  therein  described, 
was  not  reasonable  compensation,  and  that  no  less  than  5 
cents  per  mile  would  be  a  reasonable  sum,  or  one  that  would 
be  just  to  the  defendant ;  that  defendant  never  had,  since  the 
construction  or  completion  of  said  lines  of  railway,  been  able 
to  earn  from  all  its  sources  of  revenue  an  amount  which,  after 
paying  for  the  actual  cash  expenditure  necessary  for  the  oper 
ation  of  its  road,  would  yield  a  profit  equal  to  i  per  cent, 
upon  the  actual  cash  cost  of  said  road,  which  amounted  to 
over  $40,000  for  every  mile  of  railway  constructed. 

To  this  evidence  the  plaintiff  objected  as  incompetent  and 
irrelevant.  The  objection  was  sustained,  and  the  defendant 
excepted  to  the  action  of  the  court  in  sustaining  the  demurrers 
and  in  rejecting  the  said  offers  of  evidence. 

There  was  judgment  for  the  plaintiff,  from  which  the  de- 
fendant appealed  to  the  supreme  court  of  Arkansas,  from 
whose  judgment,  affirming  that  of  the  court  below,  a  writ  of 
error  was  allowed  to  this  court. 
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The  plaintiff  in  error  bases  its  demand  that  the  judgment 
of  the  supreme  court  of  Arkansas  should  be  reversed  on  two 
propositions : 

first,  that  the  act  of  April,  1887,  as  applied  to  the  defend- 
ant's railroad,  was  a  violation  of  a  contract  between  the  state 
of  Arkansas  and  the  various  corporations  which  constructed 
or  subsequently  acquired  the  line  of  railway  in  question ;  and, 

Second,  that  as  the  act,  as  applied  to  the  defendant's  rail- 
road, requires  the  defendant  to  do  business  at  a  positive  loss, 
it  therefore  constitutes  a  taking  of  defendant's  property  with- 
out just  compensation  or  due  process  of  law. 

The  first  proposition  requires  the  plaintiff  in  error  to  show 
that  there  existed  a  contract  between  the  state  of 
Arkansas  and  the   St.   Louis,  Arkansas  &  Texas  Rpwi«ipriTi- 
Railway  Company  which,  under  the  existing  facts,   ^^^^f  iiuedo«« 
forbade  the  application  of  the  act  of  1887  to  the  ■oteourej. 
business  of  that  company,  and  that  the  plaintiff  in 
error,  the  St.  Louis  &  San  Francisco  Railway  Company,  suc- 
ceeded to  such  contract  right. 

As  already  stated,  the  constitution  of  Arkansas  contained, 
when  the  St.  Louis,  Arkansas  &  Texas  Railway  Company  was 
•organized,  a  provision  that  the  general  assembly  should  have 
the  power  to  alter,  revoke,  or  annul  any  charter  of  incorpora- 
tion then  existing,  or  that  might  thereafter  be  created,  when- 
ever, in  their  opinion,  it  may  be  injurious  to  the  citizens  of 
the  state,  in  such  manner,  however,  that  no  injustice  shall  be 
done  to  the  corporators. 

The  law  under  which  the  St.  Louis,  Arkansas  &  Texas 
Railway  Company  was  organized  provided  that  the  legislature 
might,  when  any  such  railroad  shall  be  opened  for  use,  from 
time  to  time,  alter  or  reduce  the  rates  of  toll,  fare,  freights, 
or  other  profits  upon  such  road ;  but  the  same  shall  not,  with- 
out the  consent  of  the  corporation,  be  so  reduced  as  to  pro- 
duce with  said  profits  less  than  15  percent,  per  annum  on  the 
capital  actually  paid  in ;  nor  unless,  on  an  examination  of  the 
amounts  received  and  expended,  to  be  made  by  the  secretary 
of  state,  he  shall  ascertain  that  the  net  income  derived  by  the 
company,  from  all  sources,  for  the  year  then  last  past,  shall 
have  exceeded  an  annual  income  of  15  per  cent,  upon  the 
the  capital  of  the  corporation  actually  paid  in. 

The  contention  is  that,  if  the  facts  show  that  the  company 
has  not  earned  15  per  cent,  per  annum  on  the  capital  actually 


70  CARRIERS  OF  PASSENGERS  [Tm/b^ 

Tidk«ts  and  Fatm  St.  Lou»  &  8.  F.  Ry.  Co.  «.  Gill 

paid  in,  the  state  is  precluded,  notwithstanding  the  power  re- 
served in  the  constitution,  from  reducing  the  rates  or  charges. 

The  supreme  court  of  the  state  (54  Ark.  10 1,  47  Am.  & 
Eng.  R.  Cas.  462),  as  we  learn  from  the  record  in  this  case, 
was  of  the  opinion  that  the  power  to  alter  and  amend  charters, 
reserved  to  the  state  in  its  constitution,  was  not  parted  with  or 
controlled  by  the  subsequent  act  of  the  legislature  incorporat- 
ing the  railroad  company,  and  authorizing  it  to  establish  rates, 
and  that  accordingly  the  passage  of  a  subsequent  general  law 
prescribing  rates  could  not  be  deemed  an  infringement  of  a 
contract  between  the  state  and  the  company. 

We  do  not  find  it  necessary  to  express  an  opinion  on  this 
view  of  the  case,  but  prefer  to  base  our  judgment  on  another 
ground,  which  will  bring  us  to  the  same  result.  It  has  been 
frequently  decided  by  this  court  that  a  special  statutory  ex- 
emption or  privilege,  snch  as  immunity  from  taxation  or  a 
right  to  fix  and  determine  rates  of  fare,  does  not  accompany 
the  property  in  its  transfer  to  a  purchaser,  in  the  absence  of 
express  direction  to  that  effect  in  the  statute.  Morgan  v. 
Louisiana,  93  U.  S.  217;  Wilson  v,  Gaines,  103  U.  S.  417; 
Railway  Co.  v.  Miller,  1 14  U.  S.  176,  6  Am.  &  Eng.  R.  Cas. 
627. 

We  find  here  no  such  express  statutory  direction,  nor  is 
there  any  equivalent  implication  by  necessary  construction. 
As  is  said  in  the  decision  of  the  supreme  court  of  Arkansas  in 
the  prjsent  case:  **  The  corporations  owning  the  several  parts 
of  the  road  as  to  which  it  is  charged  that  the  act  operates  un- 
justly were  dissolved  years  before  it  was  passed.  As  to 
them  it  could  not  operate  unjustly,  and  in  their  behalf  no 
cause  of  complaint  can  exist.'* 

These  considerations  dispose  of  the  proposition  that  the  act 
of  April,  1887,  if  made  to  apply  to  the  railroad  of  the  plain- 
tiff in  error,  would  operate  as  a  violation  of  a  contract  sub- 
sisting between  the  state  of  Arkansas  and  the  St.  Louis  & 
San  Francisco  Railway  Company. 

We  are  thus  brought  to  the  second  proposition  relied  on  by 
the  plaintiff  in  error, — that  as  the  act,  when  applied  to  the 
defendant's  railroad,  requires  the  company  to  do  business  at  a 
positive  loss,  it  therefore  constitutes  a  taking  of  defendant's 
property  without  due  process  of  law. 

Whether,  if  the  power  of  the  state  to  fix  and  regulate  the 
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passenger  and   freight   charges  of    railroad    corporations   has 
not  been  restricted  by  contract,  there  can  be  found, 
by  judicial  inquiry,  a  limit  to  such  power  in  the  Power  of  «tate 
practical  effect  its  exercise  may  have  on  the  earn-  cjHit*^* 
ings  of  the  corporations,  presents  a  question   not 
free  from  difficulty.     Given  the  case  of  a  general  law  prescrib- 
ing rates  to  all  companies,  can  the  courts  inquire  whether  such 
rates  are  reasonable,  and  may  they  find  that  as  to  one  company 
the  prescribed  rates  permit  it  to  do  business  at  a  profit,  and  as 
to  another,  whose  facilities  are  inferior,  or  where  expenditures 
are  greater,  the  rates  afford  no  profit  ?     And  will  the   fate  of 
the  law,  as  to  its  validity,  depend  in  each  case  on  the  result  of 
such  an  inquiry? 

This  court  has  declared  in  several  cases  that  there  is  a  rem- 
edy in  the  courts  for  relief  against  legislation  establishing  a 
a  tariff  of  rates  which  is  so  unreasonable  as  to  prac- 
tically destroy  the  value  of  property  of  companies  destraetiTe  or 
engaged  in  the  carrying  business,  and  that  especially  ▼•luo-Kem- 
may  the  courts  of  the  United  States  treat  such  a  ***>*"  ••■'*^ 
question  as  a  judicial  one,  and  hold  such  acts  of  legislation  to 
be  in  conflict  with  the  constitution  of  the  United  States,  as 
depriving  the  companies  of  their  property  without  due  process 
of  law,  and  as  depriving  them  of  the  equal  protection  of  the 
laws.  Railroad  Commission  Cases,  Ii6  U.  S.  331;  Dow  v. 
Beidelman,  125  U.  S.  681,  34  Am.  &  Eng.  R.  Cas.  322; 
Railway  Co.  v,  Minnesota,  134  U.  S.  418;  Railway  Co.  v. 
Wellman,  143  U.  S.  339,  49  Am.  &  Eng.  R.  Cas.  i ;  Reagan 
^.  Trust  Co.,  154  U.  S.  362. 

The   so-called   **  Railroad  Commission   Cases  *' (i  16  U.  S. 
307),  arose  under  an  act   of  the   state  of  Mississippi  passed 
March    ii,    1884,   which    created    a  railroad  com- 
mission,  and  charged  it  with  the  duty  of  supervis-   Sa«»-P«^ 
ing    railroads,    and  particularly  with  the   duty  of  1^^^, 
revising  the  tariff  of  charges.     The  Mobile  &Ohio 
Railroad  Company  had  been  theretofore  incorporated  by  a  char- 
ter which  granted  to   it  **  the  right  from  time  to  time  to  fix, 
regulate,  and  receive  the  tolls  and  charges  by  them  to  be  re- 
ceived for  transportation."     A  bill  was  filed  by  the  Farmers* 
Loan  &  Trust  Company,  a  New  York  corporation,  to  enjoin 
the  railroad  commission  from  enforcing  against  the  Mobile  & 
Ohio  Railroad  Company  the  provisions  of  the  railroad  commis- 
sion act,  and  averring  that  the  complainants  were  the  trustees 
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in  a  mortgage  that  had  been  executed  prior  to  said  act,  and 
that  the  enforcement  of  the  latter  would  impair  their  security. 

The  court  held,  two  justices  dissenting,  that  the  statute  in- 
corporating the  company  did  not  deprive  the  state  of  its  power, 
within  the  limits  of  its  general  authority,  to  act  upon  the  rea- 
sonableness of  the  tolls  and  charges  so  fixed  and  regulated, 
and  reversed  the  decree  of  the  circuit  court  which  had  granted 
an  injunction  as  prayed  for  in  the  bill.  We  now  refer  to  this 
case  for  the  purpose  of  calling  attention  to  the  facts  that  the 
act  provided  that  proceedings  to  enforce  its  provisions  were  to 
be  instituted  by  the  commission,  and  that  the  suit  was  in  the 
form  of  a  bill  in  equity  to  restrain  the  commission  from  apply- 
ing the  terms  of  the  act  to  the  Mobile  &  Ohio  Railroad  Com- 
pany. 

The  case  of  Railway  Co.  v,  Minnesota  was  a  writ  of  error 
to  review  a  judgment  of  the  supreme  court  of  Minnesota, 
awarding  a  writ  of  mandamus  against  the  railway  company. 
The  state  of  Minnesota,  by  an  act  approved  March  7,  1887, 
had  established  a  railroad  and  warehouse  commission,  provid- 
ing that  the  rates  of  charge  for  the  transportation  of  property 
published  by  the  commi.ssion  should  be  final  and  conclusive 
as  to  what  are  equal  and  reasonable  charges,  and  that  there 
should  be  no  judicial  inquiry  as  to  the  reasonableness  of  such 
rates;  and  the  railroad  company  contended  that  the  rates  pre- 
scribed by  the  commission  were  unreasonable,  and  that  as  the 
company  was  not  permitted  to  put  in  testimony  as  to  the  rea- 
sonableness of  such  rates,  the  act  was  in  conflict  with  the  consti- 
tution of  the  United  States,  as  depriving  the  company  of  its 
property  without  due  process  of  law,  and  by  depriving  it  of 
the  equal  protection  of  the  laws. 

As  heretofore  stated  the  company's  position  was  sustained, 
and  the  decree  of  the  Minnesota  court  awarding  the  writ  of 
mandamus  was  reversed. 

But  it  will  be  observed  that  the  state  was  represented  by 
the  commission  and  that  the  remedy  went  to  the 
Sam^-CMM  validity  of  the  legislation  as  affecting  the  railroad 
tiaaed.  Company  s  busmess  as  a  whole.      It  was  not  a  suit 

between  the  company  and  an  individual  customer. 
Mr.  Justice  Miller,  in  his  concurring  opinion,  said:  **  Until 
the  judiciary  has  been  appealed  to,  to  declare  the  regulation 
made,  whether  by  the  legislature  or  by  the  commission,  void- 
able  for   unreasonableness,  the  tariff  of  rates   so   fixed  is  the 
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law  of  the  land,  and  must  be  submitted  to  both  by  the  carrier 
and  the  parties  with  whom  he  deals;  that  the  proper,  if  not 
the  only,  mode  of  judicial  relief  against  the  tariff  of  rates  es- 
tablished by  the  legislature  or  by  its  commission  is  by  a  bill  in 
chancery  asserting  its  unreasonble  character  and  its  conflict 
with  the  constitution  of  the  United  States,  and  asking  a  de- 
cree of  the  court  forbidding  the  corporation  from  exacting  such 
fare  as  excessive,  or  establishing  its  rights  to  collect  the  rates 
as  being  within  the  limits  of  just  compensation  for  the  service 
rendered ;  that  until  this  is  done  it  is  not  competent  for  each 
individual  having  dealings,  with  the  carrying  corporation,  or  for 
the  corporation  with  regard  to  each  individual  who  demands  its 
services,  to  raise  a  contest  in  the  courts  over  the  questions 
which  ought  to  be  settled  in  this  general  and  conclusive  method ; 
and  that  in  the  present  case,  where  an  application  is  made  to 
the  supreme  court  of  the  state  to  compel  the  railroad  com- 
panies to  perform  the  services  which  their  duty  requires  them 
to  do  for  the  general  public,  which  is  equivalent  to  establish- 
ing by  judicial  proceedings  the  reasonableness  of  the  charges 
fixed  by  the  commission,  I  think  the  court  has  the  same  right 
and  duty  to  inquire  into  the  reasonableness  of  the  tariff  of 
rates  established  by  the  commission  before  granting  such  relief 
that  it  would  have  if  called  upon  so  to  do  by  a  bill  in  chan- 
cery." 

Railway  Co.  7/.  Wellman,  143  U.  S.  339,  49  Am.  &  Eng. 
R.  Cas.  I,  was  a  contest  over  the  validity  of  an  act  of  the 
legislature  of  Michigan,  passed  in  June,  1889,  fixing  the 
amount  per  mile  to  be  charged  by  railways  for  the  transporta- 
tion of  passengers.  On  the  very  day  the  law  took  effect,  to 
wit,  October  2,  1889,  one  Wellman  went  to  the  railroad  com- 
pany's office  in  Port  Huron,  and  tendered  for  a  ticket  from 
that  place  to  Battle  Creek  the  sum  of  $3.20,  instead  of  $4.80, 
which  had  been  the  regular  fare.  This  was  refused,  and  Well- 
man  immediately  brought  an  action  for  damages,  and  recovered 
a  judgment  for  $101,  an  amount  sufficient  to  take  the  case  to 
a  higher  court;  and  ultimately  the  supreme  court  of  Michigan 
affirmed  the  judgment  sustaining  the  validity  of  the  law. 
Wellman  v,  Chicago,  etc.,  R.  Co.,  83  Mich.  592. 

But  the  observations  of  this  court  by  Mr.  Justice  Brewer 
are  very  pertinent  to  the  present  case.  After  stating  the 
facts  of  the  case,  he  said:  **  Can  it  be,  under  these  circum- 
stances, that  the  court  erred  in  peremptorily  refusing  to  instruct 
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the  jury  that  an  act  fixing  a  maximum  rate  at  two  cents  per 
mile  is  unconstitutional?  Is  the  validity  of  a  law 
Samt-CaiM  ^f  ^^jg  nature  dependent  upon  the  opinion  of  two 
tinaed.  '  witnesses,  however  well  qualified  to  testify?  Must 
court  and  jury  accept  their  opinion  as  a  final- 
ity? Must  it  be  declared,  as  a  matter  of  law,  that  a  reduc- 
tion of  rates  necessarily  diminishes  income?  May  it  not  be 
possible,  indeed  does  not  all  experience  suggest  the  proba- 
bility, that  a  reduction  of  rates  will  increase  the  amount  of 
business,  and  therefore  the  earnings?*' 

And,  referring  to  the  following  observation  made  by  the 
supreme  court  of  Michigan  in  passing  upon  the  case:  '*  In 
the  stipulation  of  facts  or  in  taking  of  testimony  in  the  court 
below,  neither  the  attorney- general  nor  any  other  person  in- 
terested for  or  employed  in  behalf  of  the  people  of  the  state 
took  any  part.  What  difference  there  might  have  been  in  the 
record  had  the  people  been  represented  in  the  court  below, 
however,  in  our  view  of  the  case,  is  not  of  material  inquiry," — 
Mr.  Justice  Brewer  added:  **  We  think  there  is  much  in 
the  suggestion.  The  theory  upon  which  apparently  this  suit 
was  brought,  is  that  parties  have  an  appeal  from  the  legislature 
to  the  courts,  and  that  the  latter  are  given  an  immediate  and 
general  supervision  of  the  constitutionality  of  the  acts  of  the 
former.  Such  is  not  true.  Whenever,  in  pursuance  of  an 
honest  and  actual  antagonistic  assertion  of  rights  by  one  in- 
dividual against  another,  there  is  presented  the  validity  of  any 
act  of  any  legislature,  state  or  federal,  and  the  decision  nec- 
essarily rests  on  the  competency  of  the  legislature  so  to  enact, 
the  court  must,  in  the  exercise  of  its  solemn  duties,  deter- 
mine whether  the  act  be  constitutional  or  not ;  but  such  an 
exercise  of  power  is  the  ultimate  and  supreme  function  of 
courts.  It  is  legitimate  only  in  the  last  resort,  and  as  a  nec- 
essity in  the  determination  of  real,  earnest,  and  vital  contro- 
versy between  parties.  It  was  never  thought  that,  by  means 
of  a  friendly  suit,  a  party  beaten  in  the  legislature  could  trans- 
fer to  the  courts  an  inquiry  as  to  the  constitutionality  of  the 
legislative  act.  *  *  *  One  suggestion  is  only  to  indicate 
how  easily  courts  may  be  misled  into  doing  grievous  wrong  to 
the  public,  and  how  careful  they  should  be  not  to  declare 
legislative  acts  unconstitutional  upon  agreed  and  general  state- 
ments, and  without  the  fullest  disclosure  of  all  material 
facts." 
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Similar  observations  may  be  found  in  Dow  v.    Beidelman, 
125  U.  S.  690,  34  Am.  &  Eng.  R.  Cas.   322,  a  case  wherein 
the  validity  of  the  very  act  now  in  question  was  as- 
sailed,  and  where  this  court  affirmed  the  judgment  s»«y^*'^ 
of  the  supreme  court  of  Arkai.sas  sustaining   the  tinned, 
act.      Dow  V.  Beidelman,  49  Ark.  325. 

In  that  case  the  action  had  been  brought  by  a  passenger 
claiming  penalties  because  he  was  charged  more  than  the 
statutory  rates,  and  the  case  went  off  on  an  agreed  statement 
of  facts,  and  it  was  said  in  this  court,  by  Mr.  Justice  GRAY: 
**  The  plaintiffs  in  error  do  not  contend  that  it  is  always  or 
generally  unreasonable  to  restrict  the  rate  for  carrying  each 
passenger  to  three  cents  a  mile.  They  argue  that  it  is  in  this 
case  by  reason  of  the  admitted  facts,  that  with  the  same 
traffic  that  their  road  now  has,  and  charging  for  transporta- 
tion at  the  rate  of  three  cents  per  mile,  the  net  yearly  income 
will  pay  less  than  one  and  a  half  per  cent,  on  the  original  cost 
of  the  road,  and  only  a  little  more  than  two  per  cent,  on  the 
amount  of  its  bonded  debt.  But  there  is  no  evidence  what- 
ever as  to  how  much  money  the  bonds  cost,  or  as  to  the 
amount  of  the  capital  stock  of  the  company  as  reorganized,  or 
as  to  the  sum  paid  for  the  road  by  that  corporation  or  its 
trustees.  It  certainly  cannot  be  presumed  that  the  price  paid 
at  the  sale  under  the  decree  of  foreclosure  equaled  the  original 
cost  of  the  road  or  the  amount  of  outstanding  bonded  debt. 
Without  any  proof  of  the  sum  invested  by  the  reorganized 
corporation  or  its  trustees,  the  court  has  no  means,  if  it  would 
under  any  circumstances  have  the  power,  of  determining  that 
the  rate  of  three  cents  a  mile  fixed  by  the  legislature  was 
unreasonable.  Still  less  does  it  appear  that  there  has  been 
any  sucn  confiscation  as  amounts  to  a  taking  of  the  property 
without  due  process  of  law.** 

Reagan  z'.  Trust  Co.,  154  U.  S.  362,  is  the  last  case  to 
which  we  deem  it  necessary  to  refer.  The  principal  facts  of 
the  case  were  these:  In  April,  1891,  the  legislature  of  Texas 
passed  an  act  establishing  a  railroad  commission  with  power  to 
classify  and  regulate  rates.  After  the  commission  was  or- 
ganized, it  proceeded  to  establish  certain  rates  for  the  trans- 
portation of  goods  over  the  railroads  in  the  state.  Thereafter, 
in  April,  1892,  the  Farmers*  Loan  &  Trust  Company  of  New 
York  filed  a  bill  in  the  circuit  court  of  the  United  States  for 
the  Western  district  of  Texas,  making  as  defendants  the  rail- 
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road  commissioners,  the  attorney-general,  and  the  Interna- 
tional &  Great  Northern  Railroad  Company. 

The  bill  alleged  that  the  complainant  was  the  trustee  in  a 
mortgage  on  said  railroad  to  secure  a  series  of  bonds,  and 
averred  generally  that  the  rates  fixed  by  the  commission  were 
unreasonable  and  unjust,  and  set  forth  certain  specific  facts 
which  it  claimed  established  the  injustice  and  unreasonable- 
ness of  those  rates,  and  prayed  a  decree  restraining  the  com- 
mission from  enforcing  those  rates  or  any  other  rates,  and 
also  restraining  the  attorney-general  from  instituting  any  suits 
to  recover  penalties  for  failing  to  conform  to  such  rates.  The 
International  &  Great  Northern  Railroad  Company  appeared, 
filed  an  answer,  and  also  a  cross-bill  similar  in  its  scope  and 
effect  to  the  bill  filed  by  the  plaintiff,  and  praying  substantially 
the  same  relief. 

The  commission  and  the  attorney  at  first  filed  answers, 
which  they  subsequently  withdrew,  and  filed  demurrers;  leave 
being  given  at  the  same  time  to  the  complainant 
8am»-Caw«  and  cross-complainant  to  amend  the  bill  and  cross- 
iiBBMi.  "  bill  before  the  filing  of  the  demurrer.  The  amend- 
ments contained  allegations  in  considerable  detail 
of  the  losses  in  revenue  sustained  by  the  company  through 
the  enforcement  of  the  statutory  rates,  and  the  average  reduc- 
tion caused  thereby  in  the  rate  theretofore  existing. 

The  circuit  court  entered  a  decree  granting  the  injunctions 
as  prayed  for,  restraining  and  forbidding  the  commission  from 
enforcing  the  established  rates,  and  from  making  or  publish- 
ing any  other  or  further  rates. 

The  opinion  of  this  court  on  appeal  was  that  while  it  was 
within  the  power  of  a  court  of  equity  in  such  case  to  decree 
that  the  rates  so  established  by  the  commission  were  unrea- 
sonable and  unjust,  and  to  restrain  their  enforcement,  it  was 
not  within  its  power  to  establish  rates  itself,  or  to  restrain  the 
commission  from  again  establishing  rates. 

After  recognizing  the  previous  cases  as  establishing  the 
proposition  that,  while  it  is  not  the  province  of  courts  to  en- 
ter upon  the  merely  administrative  duty  of  framing  a  tariff  of 
rates  for  carriage,  it  is  within  the  scope  of  judicial  power  and 
a  part  of  judicial  duty  to  restrain  anything  which,  in  the  form 
of  a  regulation  of  freights,  operates  to  deny  to  the  owners  of 
property  invested  in  the  business  of  transportation  that  equal 
protection  which  is  the  constitutional  right  of  all  owners    of 
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other  property,  the  court  proceeded  to  consider  and  discuss 
the  question  whether  the  rates  prescribed  by  the  commission 
were  unjust  and  unreasonable. 

Upon  reading  the  opinion,  it  is  obvious  that  the  principal 
difficulty  encountered  was  whether  the  facts  alleged  in  the  bill 
and  cross-bill,  conceded  by  the  demurrers  to  be  true,  furnished 
the  court  sufficient  evidence  to  enable  it  to  find,  as  a  judicial 
conclusion,  that  the  statutory  rates  were  unreasonable;  and 
Mr.  Justice  Brewer,  who  delivered  the  opinion  of  the  court, 
after  reciting  a  broad  allegation  in  the  bill,  said:  **It  may 
not  be  just  to  take  this  as  an  allegation  of  a  mere  matter  of 
fact,  the  truthfulness  of  which  is  admitted  by  th&  demurrer, 
and  which,  as  thus  admitted,  eliminates  from  consideration 
all  questions  as  to  the  true  character  and  effect  of  the  rates ; 
yet  it  is  not  to  be  ignored.  There  are  often  in  pleadings  gen- 
eral allegations  of  mixed  law  and  fact,  such  as  the  ownership 
of  property  sind  the  like,  which  standing  alone,  are  held  to  be 
sufficient  to  sustain  judgments  and  decrees,  and  yet  are  al- 
ways regarded  as  qualified,  limited,  or  even  controlled  by 
particular  facts  stated  therein.  It  would  not,  of  course,  be 
tolerable  for  a  court  of  equity  to  seire  upon  a  technicality  for 
the  purpose  or  with  the  result  of  entrapping  either  of  the  par- 
ties before  it. 

Hence  we  should  hesitate  to  take  the  filing  of  the  demur- 
rers to  these  bills  as  a  direct  and  explicit  admission  on    the 
part    of   the   defendants  that  the  rates  established 
by  the  commission  are   unjust  and   unreasonable.   s««ie-r«<M 
It  must  be  noticed  that  at  first  answers  were  filed,   tiMed! 
tendering  issue  upon  the  matters  of  fact,  and  testi- 
mony was  taken,   the  extent  of  which,  however,  is  not  dis- 
closed by  the  record.     After  that  the  defendants  applied    for 
leave  to  withdraw  their  answers  and  file  demurrers.      It  is  not 
to  be  supposed  that  this  was  done  thoughtlessly.      But  one 
conclusion  can  be  drawn   from  that  action,  and   that  is  that, 
upon  the  taking  of  the  testimony,  defendants  became  satisfied 
that  the  particular  facts  were  as  stated  in  the  bills,  and  that 
the  conclusions  to  be  drawn  from  such  facts  could  not  be  over- 
thrown by  any  other  matters.     Hence,  if  it  appears  that  the 
facts  stated  in  detail  tend  to  prove  that  the  rates  are   unrea- 
sonable and  unjust,  we  must  assume,  as  against  the  demurrers, 
that  the  general  allegation  heretofore  quoted  is  true,  and  that 
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there  are  no  other  and  different  facts  whicb^  if  proved,  might 
induce  a  different  conclusion,  and  compel  a  different  result.' 

As  already  stated,  the  defendant's  railway  was  composed 
by  consolidation  of  one  incorporated  in  Missouri  and  of  two 
incorporated  in  the  state  of  Arkansas.  The  alle- 
Certafn  fkets  gations  Contained  in  the  fourth  answer  of  the  rail- 
restated,  road  company  have  reference  to  that  part  of  the 
defendant's  railroad  that  originally  belonged  to  the 
St.  Louis,  Arkansas  &  Texas  Railway  Company,  incorporated 
under  the  laws  of  the  state  of  Arkansas.  Those  allegations 
were  to  the  effect  that  such  portion  of  the  railroad  was  trav- 
ersed by  the  plaintiff  below,  and  was  highly  expensive  to 
construct  and  maintain,  and  that  the  cost  of  transporting  pas- 
sengers over  said  division  and  the  maintenance  thereof  exceed 
the  maximum  fixed  by  the  act  of  1887.  The  offers  of  evi- 
dence we  also  understand,  notwithstanding  their  general 
terms,  to  have  been  intended  to  sustain  the  allegations  con- 
tained in  the  fourth  answer,  and  not  to  be  applicable  to  the 
company's  entire  railroad.  Thus,  one  of  the  offers  was  to 
show  that  **the  actual  cost  of  carrying  each  passenger  over 
that  portion  of  defendant's  railway  in  plaintiff's  petition  men- 
tioned, and  over  all  its  railway  therein  referred  to,  did  and 
does  now  exceed  the  sum  of  three  cents  per  mile  for  each  and 
every  passenger  so  carried,"  and  another  was  to  show  that 
**  three  cents  per  mile  for  the  service  rendered  by  defendant 
in  carrying  passengers,  at  the  times  in  plaintiff's  petition 
mentioned,  over  the  line  of  railroad  therein  mentioned,  was 
not  reasonable  compensation,  and  that  no  less  than  five  cents 
per  mile  would  be  a  reasonable  sum." 

It  therefore  appears  that  the  allegations  made  and  the  evi- 
dence offered  did  not  cover  the  company's  railroad  as  an  -en- 
tirety even  in  the  state  of  Arkansas,  but  were  made  in  refer- 
ence to  that  portion  of  the  road  originally  belonging  to  the 
St.  Louis,  Arkansas  &  Texas  Railway,  and  extending  from  the 
northern  boundary  of  Arkansas  to  Fayetteville,  in  said  state. 

In  this  state  of  facts  we  agree  with  the  views  of  the  supreme 

court  of  Arkansas,  as  disclosed  in  the  opinion  contained  in  the 

V  » ..  ^H.  -  record,  and  which  were  to  the  effect  that  the  cor- 
net prontfi »  ' 

lent  or  reHMOB-  rect  tcst  was  as  to  the  effect  of  the  act  on  the 
•biemisMor       defendant's  entire   line,   and   not   upon   that  part 


rates. 


which  was  formerly  a  part  of  one  of  the  consolidat- 
ing roads ;   that   the  company  cannot   claim  the  right  to  earn 
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a  net  profit  from  every  rai^  %  section,  or  other  part  into  which 
the  road  might  be  divided,  nor  attack  as  unjust  a  regulation 
which  fixed  a  rate  at  which  some  such  part  would  be  unre- 
munerative ;  that  it  would  be  practically  impossible  to  ascer- 
tain in  what  proportion  the  several  parts  should  share  with 
others  in  the  expenses  and  receipts  in  which  they  participated ; 
and,  finally,  that,  to  the  extent  that  the  question  of  injustice 
is  to  be  determined  by  the  effects  of  the  act  upon  the  earnings 
of  the  company,  the  earnings  of  the  entire  line  must  be  esti- 
mated as  against  all  its  legitimate  expenses  under  the  operation 
of  the  act  within  the  limits  of  the  state  of  Arkansas. 

Sometimes,  in  acting  on  this  subject,  the  state  legislatures 
have  created  commissions  or  boards  of  public  works,  with 
power  to  establish  rates  for  the  transportation  of  passengers 
and  freight ;  and  in  such  instances  the  course  recommended 
by  Mr.  Justice  MiLLER,  already  cited,  may  well  be  followed, 
— that  the  remedy  for  a  tariff  alleged  to  be  unreasonable 
should  be  sought  in  a  bill  in  equity  or  some  equivalent  pro- 
ceeding wherein  the  rights  of  the  public  as  well  as  those  of 
the  connpany  complaining  can  be  protected- 

But  there  are  other  cases,  and  the  present  is  one,  where  the 
legislatures  choose  to  act  directly  on  the  subject  by  them- 
LminUtiTe  selves  establishing  a  tariff  of  rates,  and  prescribing 
rfvvtation  of  penalties.  In  such  cases  there  is  no  opportunity 
IwTiil^of*''  ^^  resort  to  a  compendious  remedy,  such  as  a  pro- 
«t««  how  ceeding  in  equity,  because  there  is  no  public  f unc- 
*****^*  tionary   or   commission    which    can    be   made   to 

respond,  and  therefore,  if  the  companies  are  to  have  any 
rcl.cf,  it  must  be  found  in  a  right  to  raise  the  question  of  the 
reasonableness  of  the  statutory  rates  by  way  of  defense  to  an 
action  for  the  collection  of  the  penalties. 

However,  we  have  seen  that  in  the  present  case  the  evi- 
dence failed,  in  that  it  was  restricted  to  a  part  only  of  the 
railroad,  and  that,  even  if  the  evidence  could  be  understood 
as  applicable  to  the  entire  line  in  Arkansas,  there  was  no  find- 
ing of  the  facts  necessary  to  justify  the  courts  in  overthrow- 
ing the  statutory  rates  as  unreasonable,  but  that,  on  the 
contrary,  the  company's  case  depended  on  allegations  admit- 
ted by  the  demurrer  of  a  party  who,  in  no  adequate  sense, 
represented  the  public ;  and,  upon  the  whole,  we  do  not  feel 
warranted,  by  all  tV  appears  in  this  record,  in  declaring 
invalid  an  act  of  the  i-.':islature  of  Arkansas  which  on  its  face 
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appears  to  be  a  legitimate  exercise  of  power,  and  which  has 
not  been  shown  by  clear  and  satisfactory  evidence  to  operate 
unjustly  and  unreasonably,  in  a  constitutional  sense,  against 
the  plaintiff  in  error. 

The  judgment  of  the  supreme  court  of  Arkansas  is  accord- 
ingly affirmed. 

The  cases  of  The  St.  Louis  &  San  Francisco  Railway 
Company,  Plaintiff  in  Error,  v.  John  Stevenson  (No.  174, 
October  term,  1894),  the  Same  v,  M.  H.  Tiumble  (No.  175, 
October  term,  1894),  and  the  Same  %k  A.  H.  Carter  (No. 
176,  October  term,  1894),  are  similar  in  their  facts  to  the  case 
of  The  St.  Louis  &  San  Francisco  Railway  Company  v,  John 
B.  Gill  (No.  173,  October  term,  1894),  just  decided,  and  are 
to  be  similarly  disposed  of.  An  additional  fact — that  a  por- 
tion of  the  road  traveled  over  consisted  of  a  bridge,  built 
under  authority  of  an  act  of  congress — is  made  to  appear; 
but  as  no  point  is  made  or  argued  in  the  brief  of  the  plaintiff 
in  error,  and  as  we  see  in  such  fact  nothing  that  would  affect 
the  result,  the  judgments  of  the  supreme  court  of  Arkansas 
^n  those  cases  are  affirmed. 


Ellsworth 

V. 

Chicago,  Burlington  &  Quincy  R.  Co. 

{Supreme  Court  of     wa^  May  28.  1895.) 

Tickets  and  Fares  [(Dp.  108]— Non-payment  for  Ticket  when  Received — 
Effect  upon  Passenger's  Rights. — The  fact  that  a  person  procured  a  ticket 
U|i  Ml  iiis  promise  to  the  ai^mt  to  pay  therefor  on  his  return  from  his 
journey,  ihere  not  bein^  time  to  pay  f>»r  the  same  belore  the  Stirling  of 
the  tram,  does  not  invalidate  the  ticket,  nor  change  his  rights  there 
U'der  as  a  passenger,  where  he  makes  payment  therefor  as  promi^^ed 
{Pfiiff  82.) 

Same — Conditions  on  Ticket  [^2)  p.  t  10]— "Continuous  Passage  Within 
one  day  of  Date  of  Sale  "-Conflict  Between  date  on  Ticket  and  Actual 
Data  of  Sate— Right  of  Carriage  Thereon. —Under  the  clause.  "  continuous 
pa-^^aii**  within  one  day  of  date  of  sale,"  upon  a  ticket,  the  purchnser 
thereof  is  entitled  to  passage  on  the  date  of  the  actual  purchase  of  that 
ticket,  notwithstanding  that  there  is  an  error  upon  the  ticket  as  to  such 
actual  date  {Pas^e  83.) 

Same -Same— Ejectment  of  Passenger  [(1)  p.  156] — Damages. — Where 
a  tickttv  containing  the  above  menti«>ned  clanse  is  presented  for  passage 
on  the  actual  day  of  purchase,  but  the  conductor  refuses  to  accept  the 
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same  because  it  bears  a  prior  date  which,  if  the  true  date  of  the  sale,  would 
fifJt  have  entitled  the  holder  of  the  ticket  to  passage,  the  latter  may 
refuse  to  pay  additional  fare  or  to  get  off  the  train,  and  if  forcibly  ejected 
m<iv  recovtr  danuiges  therefor.    (Page  86.) 

Same— Same— Same.— In  such  an  action  the  right  of  recovery  in  the 
passenger,  for  such  ejection,  is  not  impaired  by  the  fact  that  although 
he  claimed  his  right  to  travel  upon  his  ticket  he  offered  to  pay  the 
regiiJar  fate,  refusing  simply  U)  pay  the  extra  charge  demanded  lor  cash 
faie  paid  aw  the  train.     {Page  88.) 

Appeal  from  Adams  county  district  court. 

On  the  morning  of  September  27,  1893,  the  plaintiflf  pro- 
cured a  ticket  on  defendant's  line  of  road  from  Prescott  to 
Corning,  a  distance  of  j\  miles.     Because  of  the 
fair  at   Coming,  the  company  was  selling  round-  **^^ 

trip  tickets  at  reduced  rates,  which  tickets  had  to  be  filled  in 
with  a  pen.  The  plaintiff  was  late  reaching  the  depot  at 
Prescott,  so  that  there  was  no  time  to  fill  up  a  round-trip 
ticket,  and  he  told  the  agent  to  give  him  a  **  straight  ticket.'* 
The  train  was  moving,  and  plaintiflf  took  the  ticket  handed 
him,  and  caught  the  train,  and  got  onto  the  rear  platform. 
Because  of  his  haste,  he  did  not  pay  for  the  ticket,  but  said 
to  the  agent  that  he  would  pay  on  his  return,  to  which  the 
agent  assented. 

By  a  rule  of  the  company,  tickets  must  be  used  on  the  day 
they  are  purchased,  and,  if  not  so  used,  they  may  be  returned, 
and  the  purchase  money  will  be  refunded.  The  ticket  given 
plaintiflf  was  dated  September  24,  1893,  instead  of  the  27th, 
the  day  on  which  it  was  handed  to  plaintiflf.  The  delivery  of 
the  ticket  to  plaintiflf  was  a  mistake,  it  having  before  been 
sold,  and  not  used,  and  then  redeemed,  as  above  stated. 
The  redemption  was  by  the  night  agent  at  Prescott,  who  put 
it  in  the  drawer  in  the  ticket  office,  and  the  day  agent,  with- 
out noticing  the  date,  gave  it  to  plaintiflf.  When  a  short 
distance  from  Prescott,  the  conductor  asked  for  plaintiff's 
tiqket,  and  the  ticket  in  question  was  handed  him,  which, 
because  of  its  date,  he  refused,  and  demanded  the  fare.  The 
regular  fare  to  Corning  is  22  cents,  and  by  the  rules  of  the 
company,  authorized  by  the  laws  of  the  state,  10  cents  above 
the  regular  fare  is  collected  by  conductors  when  the  ticket 
oflfice  has  been  opened  for  a  reasonable  time  before  the  de- 
parture of  trains,  and  tickets  are  not  secured.  After  the 
refusal  of  the  conductor  to  receive  the  ticket,  plaintiflf  oflfered 
to  pay  the  regular  fare,  but  refused  to  pay  the  additional  10 
2  ^N.  8  )  A.  &  £.  R.  Cas.— 6 
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cents.     The  train  was  stopped,  and  plaintiff  ejected,  and  this 
action  is  for  damages. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  appealed. 
Affirmed, 

Smith  McPhersofiy  for  appellant. 
Davis  &  lVe//s,  for  appellee. 

Granger,  J. — i.  The  court  gave  the  jury  the  following 
instruction:  **The  ticket  introduced  in  evidence,  and  which 
"Contiimoiii  ^^  admitted  as  the  one  purchased  by  plaintiff  of 
paMiige"oB  defendant's  agent,  is  dated  September  24,  1893, 
4njoTnMU-  and  contains  the  following  clause:  'Continuous 
insirnctioB.  passage  within  one  day  of  date  of  sale.  You  are 
instructed  that  said  clause  is  a  limitation  of  the  time  on  which 
said  ticket  will  be  honored,  and,  as  such,  is  a  reasonable 
limitation  and  rule.  You  are  further  instructed  that,  pre- 
sumptively, the  date  of  the  ticket  was  the  day  of  its  sale. 
But  if,  as  a  matter  of  fact,  the  day  of  the  sale  differs  from  the 
date  of  the  ticket,  yet  the  said  ticket  by  its  express  terms  was 
good  from  the  date  of  sale,  and  you  find  from  the  evidence 
that  said  ticket  was  purchased  by  plaintiff  on  the  26th  or  27th 
day  of  September,  1893,  and  was  presented  within  one  day 
from  the  actual  date  of  such  sale,  it  was  good  for  such  passage 
between  the  points  named,  to  wit,  Prescott  and  Corning." 

The  instruction  is  said  to  involve  error  because  it  treats  the 
transaction  between  the  agent  and  plaintiff  as  a  sale  of  the 
ticket,  when  it  appears  that  the  ticket  was  not  paid 
NonpayMeBt  for  on  delivery,  but  was  paid  for  afterwards  on  the 
for  tieket  same  day.  On  that  branch  of  the  case  the  court  rave 
— iBBtraetioB.  the  followmg  mstruction  :  **  In  the  case  at  bar  it  is 
admitted  that  plaintiff  procured  a  ticket  from  the  de- 
fendant's agent  at  Prescott  before  entering  defendant's  cars. 
It  is  also  admitted  that  payment  was  not  made  until  thereafter. 
On  this  branch  of  the  case  you  are  instructed  that  a  neglect'  of 
plaintiff  to  pay  for  the  same  at  that  time,  under  the  circum- 
stances shown  on  the  trial  of  this  case,  would  not  alone,  or 
for  that  reason,  invalidate  the  ticket  ;  and  an  acceptance  on 
the  part  of  the  agent  of  plaintiff's  promise  to  pay  therefor  on 
his  return,  and  a  payment  thereafter,  constitute  a  valid  con- 
sideration and  payment  therefor." 

It   seems  to  us  that  that  is  the  correct  rule.     Had  there 
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been  a  refusal  to  accept  the  ticket  because  not  paid  for,  the 
question  might  be  different.  It  is  not  what  could  be  called  a 
credit  sale,  nor  was  it  intended  as  such,  but  only  a  delay  in 
payment  because  there  was  not  time  to  pay  and  get  the  train, 
and  payment  was  expected  the  same  day,  and  so  made. 

2.  There  is  a  further  complaint  of  instruction  No.  6  be- 
cause, notwithstanding  the  clause,  **  continuous  passage  with- 
in one  day  of  date  of  sale,'*  it  holds  the  ticket  good  if 
presented  "within  one  day  from  the  actual  date  of  such  sail." 

This  contention  means  that  the  validity  of  the  ticket  for 
the  passage  depended  upon  its  date  rather  than  the  fact  as  to 
the  sale.     We  cannot  concur  in  that  view.     It  is  •*Co«tiii»oM 
not  to  be  believed  that  the  company  ever  intended  '**  •»'*•« 

11  •!  1  I        11  11  ir  iiiteormile— 

to  sell  a  ticket  that  should  not  be  honored  for  a  oouflietor 
passage  on  the  day  of  the  actual  sale.  It  is  true  <'*^««* 
that  the  intent  is,  in  such  cases,  to  have  the  two  dates  concur, 
but  no  company  or  person  would  ever  design  that  its  mistake 
in  such  a  way  should  be  to  the  prejudice  of  a  purchaser  of  a 
ticket.  It  is  not  to  be  doubted  that  both  the  company  and 
the  plaintiff  intended  that  the  ticket  in  question  should  be 
good  for  a  passage  on  the  train  on  which  it  was  offered.  The 
facts  admit  of  no  other  conclusion.  It  is  equally  true  that 
the  plaintiff  was,  as  between  himself  and  the  company,  en- 
titled to  passage  on  that  train,  and  that  his  ejectment  from  it 
was  wrongful. 

The   more  difficult   question  is  as  to  his  remedy  for  the 
wrong  done  him ;   that  is,  when  the  conductor  refused  to  ac- 
cept the  ticket  because  of  its  date,  had  the  plaintiff  g,„^_pjp^,. 
the  legal  right  to  insist  on  a  passage  on  that  train,   tionofpameB. 
and  resist  removal  therefrom,   or  should  he  have  irer-Beme- 
paid  his  fare,  as    demanded,  and  sought    redress     *"' 
from  the  company  on  that  basis,  or,  not  wishing  to  do  that, 
should  he,   on  request  of    the  conductor,   to  avoid  damage, 
have  left   the  train  without   resistance,  and  based  his  damage 
on  the  mistake  in  selling  him  the  ticket  ? 

Authorities  on  this  question  are  far  from  being  harmonious. 
Other  courts  have,  and  this  court  should,  in  determining  these 
questions,  keep  in  mind  the  difficulties  to  be  met  with  and 
overcome  in  a  successful  management  of  the  railway-passenger 
traffic  of  the  country,  both  as  to  the  public  and  the  carriers. 
To  such  an  end  it  is  clearly  important  that  there  shall  be  rules 
for  the  guidance  of  employes  in   the  different  parts  of  the 
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service,  and  that  such  rules  should  be  conclusive  as  to  their 
course  of  conduct,  even  though  at  times  the  rule  may  operate 
to  the  prejudice  of  an  individual  passenger. 

We  may  instance  a  case  or  two  as  illustrative  of  it,  as  when 
a  person  who  has  purchased  a  ticket  loses  it.  All  will  at  once 
see  that,  although  he  has  paid  for  the  passage,  he  is  not  en- 
titled to  it  on  the  lost  ticket,  because  the  only  evidence  ta 
show  the  conductor  that  he  has  purchased  a  ticket  is  his  word, 
and  the  confusion  and  consequences  to  result  from  such  a 
system  of  management  are  too  manifest  to  deserve  comment. 
Take,  also,  a  case  in  which  a  ticket  is  paid  for,  but  no 
ticket  handed  to  the  passenger,  through  the  neglect  of  the 
agent,  and  the  passenger  boards  the  train  with  no  evidence  of 
a  right  to  a  passage.  The  equitable  status  of  the  passenger 
in  this  case  is  somewhat  stronger  than  in  the  other,  but  the 
importance  of  a  rule  of  conduct  for  the  conductor  is  equally 
strong.  In  such  a  case  there  is  no  harshness  in  the  rule  re- 
quiring him  to  seek  his  damage,  if  any,  on  the  basis  of  a 
failure  to  deliver  the  ticket,  and  which  excludes  him  from  any 
rights  on  the  train  because  of  his  payment  for  the  ticket. 

It  is  safe  to  state,  as  a  rule  of  passenger  traffic,  that   no 
person  has  a  right  to  passage  on  a  train  without  paying  fare, 

unless  a  ticket  or  other  evidence  of  a  right  to  trans- 
peniMbie  to  portation  is  presented  to  the  conductor.  This  hold- 
riffhtorear-  ing,  at  the  outset,  puts  us  to  that  extent  in  line  with 
'*•*••  the  authorities  on  the  subject,  a  number  of  which 

are  cited  by  appellant  in  support  of  its  contention  in  this  case. 
A  case  relied  on  by  appellant  is  Frederick  v.  Railroad  Co., 
37  Mich.  342.     We  have  examined  the  case  with  care.      In 

that  case  it  was  claimed  by  plaintiff  that  he  called 
»Mm^-4iMMM  and  paid  for  a  ticket  from  Ishpeming  to  Marquette, 
examined.        and,  by  mistake,  the  conductor  gave  him  one  to. 

Morgan,  an  intermediate  station.  He  rode  to 
Morgan  on  the  ticket,  and,  refusing  to  pay  his  fare  to  Mar- 
quette, he  was  ejected  from  the  train,  because  of  which  he 
brought   the  action.     In   that  case   it  will  be  seen   that   the 

Eassenger  had  no  ticket  from  Morgan  to  Marquette,  a  fact 
nown  to  him  before  reaching  Morgan. 
The  case  in  this  respect  is  quite  in  line  with  the  rule  we 
announce,  and,  in  this  respect,  unlike  the  case  at  ,bar.  The 
opinion  in  that  case  deals  somewhat  elaborately  with  the  im- 
portance of  rules  to  guide  conductors,  and  of  the  conclusive- 
ness nf  the  tir.Wet  as  to  his  duty.     In  the  opinion  in  that  case 
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it  is  said :  *  *  As  between  the  conductor  and  passenger,  the 
ticket  must  be  the  conclusive  evidence  of  the  extent  of  the 
passenger's  right  to  travel.  No  other  rule  can  protect  the 
conductor  in  the  performance  of  his  duties,  or  enable  him  to 
determine  what  he  may  or  may  not  lawfully  do  in  managing 
the  train  or  collecting  fares." 

With  the  proposition  we  do  not  differ,  for,  as  between  the 
conductor  and  passenger,  no  other  fule  can  well  obtain,  but 
that  is  not  to  say  that  a  passenger  may  not  have  rights  on  a 
train  that  a  conductor,  observing  his  instructions,  may  not 
violate  so  that  the  company  will  be  liable.  The  reasoning  in 
that  case  would  carry  the  effect  of  the  rule  further  than  we 
indicate  our  approval.  It  treats  of  the  duties  of  passengers, 
even  when  entitled  to  a  passage  on  a  ticket,  and  the  right  is 
denied  by  a  conductor,  and  when  a  wrong  ticket  is  issued  by 
mistake  of  the  agent,  so  that  he  has  not  the  ticket  he  should 
have,  and  it  favors  a  yielding  on  the  part  of  the  passenger  to 
the  claims  of  the  conductor  in  either  case,  and  his  seeking  a 
remedy  otherwise  than  for  an  ejectment  from  the  train.  The 
force  of  that  case  as  an  authority  in  the  respects  stated  is 
much  lessened,  if  not  entirely  lost,  from  the  fact  that,  of  the 
four  judges,  two  of  them  place  their  concurrence  in  an  affirm- 
ance on  a  different  ground,  and  it  does  not  appear  that  the 
reasoning  referred  to  is  approved  by  them. 

In  a  later  Michigan  case,  that  of  Hufford  v.  Railway  Co., 
53  Mich.  ii8,  i8  Am.  &  Eng.  R.  Cas.  336,  the  language  of 
the  Frederick  Case,  that  we  approve,  is  in  substance  stated 
and  approved.  In  the  latter  case  the  ticket  purchased  was  a 
part  of  an  excursion  ticket  that  had,  in  part  at  least,  been 
canceled,  and  this  was  apparent  on  the  face  of  the  ticket. 
The  agent,  when  shown  the  ticket  by  the  purchaser,  said  it 
was  good,  but  it  really  was  not.  In  that  case,  to  prevent  eject- 
ment from  the  train,  the  passenger  paid  the  fare,  and  the 
action  was  for  damages  because  the  conductor  laid  his  hand 
on  him  to  put  him  off,  and  took  hold  of  the  bell-rope  to  stop 
the  train  for  that  purpose. 

It  is  not  necessary  for  us  to  say  whether  or  not  we  concur 
in  the  holding  in  that  case,  for  we  understand  that  court  to 
rest  its  holding  on  the  apparent   invalidity  of  the  8n„e-iiiuii- 
ticket  on  its  face,  it  having  been   canceled.     It   is  tratiTeeasM 
said  in  that  opinion :    **But  we  are  all  of  the  opinion  «»■*««■«>• 
that,  if  the  plaintiff's  ticket  was  apparently  good,  he  had  a 
right  to  refuse  to  leave  the  car." 
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That  is  what  we  regard  as  the  situation  in  this  case. 
Plaintiff's  ticket  was  apparently  good  on  its  face.  It  should 
have  entitled  him  to  one  first-class  passage  from  Prescott  to 
Corning.  The  fact  rendering  it  not  good  was  a  rule  of  the 
company  as  to  the  time  in  which  it  could  be  used. 
orpmmeBKen  These  rules  are  changeable  at  the  pleasure  of  the 
to  rely  Hpon  Company,  and  when  a  ticket  is  purchased  from 
*^'*l*.'!!"*  one  station  to  another,  and  on  its  face  it  indicates 

a  right  to  that  passage,  no  rule  or  regulation  of 
the  company  should  be  permitted  to  defeat  that  right.  A 
passenger  has  a  right  to  assume  that  an  agent  placed  at  a 
station  will  observe  the  rules  with  reference  to  such  matters 
as  dates  in  or  on  a  ticket.  What  may  be  the  rule  to-day  may 
not  be  to-morrow. 

Conceding  plaintiff  to  have  known  of  the  rule  previously, 
he  was  not  called  upon  to  question  the  act  of  the  agent  as 
to  the  rule  on  the  day  he  bought  the  ticket.  It  is  neither 
reasonable  nor  practicable  for  passengers  to  take  notice  of 
such  matters,  or  attempt  to  correct  agents  in  regard  to  them. 
With  a  ticket  that  expressed  his  right  to  a  passage  to  Corn- 
ing, he  was  not  required  to  look  behind  it  for  the  authority 
of  the  agent  to  issue  it.  We  do  not  understand  that  the 
supreme  court  of  Michigan  would  apply  the  rule  as  to  yield- 
ing to  the  directions  of  a  conductor  to  a  case  like  this,  where 
the  ticket  is  apparently  good,  but,  even  if  otherwise,  we  can- 
not so  hold.  It  would  be  doing  too  much  in  favor  of  a  party 
in  the  wrong  merely  to  subserve  a  public  convenience,  for 
which  much  is  claimed. 

A  thought  in  argument  is,  and  some  language  of  the  opin- 
ions referred  to  seems  to  favor  it,  that  it  is  the  duty  of  the 
passene^er  to  not  enhance  damae^es  by  resistance, 
iiotiMMindto  because  it  is  of  no  use,  but  that  he  should  submit 
arrant.  r>et-  quietly  to  ejectment,  and  then  seek  his  damages, 
ment  pMRire-    f^   g^y  ^j^g    least,    we    think  he    may  make    any 

resistance  not  amounting  to  a  criminal  disturb- 
ance of  the  peace,  as  was  done  in  this  case,  and  that  he  is  not 
called  upon  to  submit  to  a  wrongful  ejection  for  the  purpose 
of  economizing  the  damages  to  be  recovered. 

Townsend  v.  Railway  Co.,  56  N.  Y.  295,  is  another  case 
cited  and  relied  upon  by  appellant.  In  that  case  the  passen- 
ger had  surrendered  his  ticket  to  a  conductor  on  another 
train.     He    changed    trains,    as  was   necessary  to    reach   his 
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destination,  but  he  had  no  evidence  whatever  of  a  right  to 
a  passage  on  that  train.  He  claimed  to  the  conductor  that 
he  had  purchased  a  through  ticket,  and  that  the  other  con- 
ductor had  taken  it,  and  not  given  it  back.  For  a  refusal  to 
pay  he  was  ejected,  and  a  recovery  had  in  the  lower  court. 
The  case  was  reversed  on  two  grounds,  the  latter  ground 
being  the  part  of  the  opinion  relied  on  by  appellant.  The 
rule  of  the  case  is  that  the  remedy  was  an  action  for  the 
wrongful  act  of  the  first  conductor  in  taking  his  ticket;  that 
the  act  of  the  first  conductor  did  not  justify  the  violation  of 
the  lawful  regulations  of  another  train ;  that  he  should  have 
left  the  train  without  resistance,  and  if  he  invited  force,  by 
resistance,  the  company  was  not  liable  for  it.  The  rule  is  not 
against  our  conclusions.  The  conductor  was  right  in  refusing 
the  passage  without  a  ticket.  In  such  a  case  the  passenger 
must  pay  or  leave  the  train.  If  he  does  not  he  is  in  the 
wrong.  But  even  in  that  case  two  of  the  judges  based  their 
concurrence  on  the  first  ground,  and  one  on  the  last. 

The    case    of    Hufford    v.    Railway  Co.,   cited   above,  was 
appealed  a  second  time,  and  is  reported  in  64  Mich.  631,  31 
N.  W.  544.      It  will   be  remembered  that  it  is  the  case  where 
the  canceled   ticket   was  sold  and  refused  by  the 
conductor.     As   bearing   upon   the  eflfect  of  such  Cimeeied 
a  ticket  when    presented,   this  language   is   used:   **f ^*^  **«>• 
**  The  ticket    given  by  the  agent  to  the  plamtin  —Kflfoet. 
was  the  evidence  agreed   upon  by  the  parties,  by 
which  the  defendant   should  thereafter  recognize  the  rights  of 
the  plaintiff  in  his  contract;    and  neither  the  company,  nor 
any  of  its  agents,  could  thereafter  be  permitted  to  say  that 
the  ticket  was  not  such  evidence,    and  conclusive  upon  the 
subject.      Passengers  are  not  interested   in  the  internal  affairs 
of  the  companies  whose  coaches  they    ride  in,  nor  are  they 
required  to  know  the  rules  and  regulations  made  by  the  direc- 
tors of  a  company  for  the  control  of  the  actions  of  its  agents 
and   the   management   of    its  affairs."      The  case   holds   that 
even   the   canceled  ticket,  because  issued    for  a  passage,  was 
good  and  conclusive. 

In  Railway  Co.  v.  Dougherty,  86  Ga.  744,  which  was  an 
action  by  a  colored  woman  for  being  ejected  from  a  train, 
where  there  was  a  mistake,  her  ticket  being  to  Asheville, 
N.  C,  instead  of  Atlanta,  Ga.,  as  she  supposed,  in  the 
opinion  it  is  said:    **  We  think  she  had  a  right  to  rely  on  the 
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ticket  she  had  purchased  from  the  agent  of  the  railroad  com- 
paiv  as  being  a  proper  one,  without  an  examination  of  the 
san:;  and,  nothing  else  appearing,  there  being  no  interven- 
ing^ circumstances  which  required  her  Lo  look  at  the  ticket,  if 
she  could  have  read  the  same,  such  conduct  upon  the  part  of 
the  railroad  company  and  its  agents  authorized  her  to  recover 
damages.  See  Railroad  Co.  v.  Olds,  77  Ga.  673;  Railroad 
Co.  V.  Winters's  AdmV,  143  U.  S.  60,  52  Am.  &  Eng.  R. 
Cas.  328;  Railway  Co.  v.  Fix,  88  Ind.  381  ;  Railway  Co.  v. 
Holdridge,  118  Ind.  281,  11  Am.  &  Eng.  R.  Cas.  109;  Rail- 
road Co.  V.  Rice,  64  Md.  63,  26  Am.  &  Eng.  R.  Cas.  2^4: 
Murdock  v.  Railroad  Co.,  137  Mass.  293,  21  Am.  &  Ei-.g.  h. 
Cas.  268;    Burnham  v.   Railway  Co,,  63  Me.  298. 

Some  importance  is  attached  to  the   fact  that  the  plaintiff 

acquiesced  in  the  demand  of  the  conductor  by  offering  lo  pay 

the  regular  fare,  and  only  objected  to  the  extra  10 

Oiftrinf  reya-    cents,  but  we  do  not  see  how  that  makes  a  differ- 

f!iiiin*'V'!r  ^^^^  ^^  ^^  ^*^  right  of  recovery.  It  is  not  to  be 
•xtnieharve.  questioned  but  that  he  claimed  his  right  to  a  pass- 
age on  the  ticket,  and  made  the  ofler  to  avoid 
ejectment  from  the  train.  As  he  had  a  ticket,  he  felt  that  he 
should  not  be  called  upon  to  pay  a  penalty  for  a  neglect  of 
which  he  was  not  guilty.  We  cannot  see  how  an  offer  to  pay 
that  was  not  accepted  could  excuse  his  ejectment  from  a  train 
on  which  he  was  entitled  to  be. 

The  court  authorized  the  jury  to  find  exemplary  damages, 
if  it  found  that  the  act  of  defendant  was  malicious.  Com- 
plaint is  made  of  the  instruction  under  the  evidence,  but  it 
was  warranted.  There  was  evidence  of  the  previous  bad  feel- 
ing and  threats  which,  with  what  was  done  at  the  time  of  the 
ejectment,  made  the  question  one  for  the  jury. 

TAe  judgment  is  affirmed. 
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Smith  (Dudley). 

(Supreme  Court  of  Arkansas,  Feb,  9,  1895.) 

Tickets  and  Fares  [(Dp.  108]  —  Overcharge— Voluntary  Payment  of  as 
Affecting  Recovery  of  Statutory  Penalty. — The  voluntary  payment  by  a 
passenger  01  an  overcharge  for  the  purpose  of  recovering  the  statutory 
penalty  therefor  from  the  railroad  company  does  not  preclude  his  right 
of  such  recovery.     {Page ^.) 

Sanne — Same — Recovery  how  Affected  by  Champertous  Agreements — 
A  railroad  company  sued  for  the  statutory  penalty  for  making  an  over- 
charge cannot  defend  bv  showing  that  the  plaintilT  and  his  attorney 
made  a  champertous  agreement  to  induce  the  company  to  accept  the 
overcharge,  and  thereupon  to  recover  the  statutory  penalty.    {Page  91.) 

Same  — Same— Same— Sufficiency  of  Answer  in  Action  to  Recover— 
Penalty  for  Overcharge^- In  such  action  an  answer  which  alleges  that 
the  overcharge  was  made  through  a  mistake  as  to  the  distance  between 
the 'stations  on  the  defendants  road,  from  and  to  which  the  plaintiff 
travelled,  is  insufficient  upon  demurrer.     (Page  92.) 

Same— Same -Same— Answer  Alleging  Insufficiency  of  Statutory  Rates 
—  Sufficiency  of  Answer.— In  an  action  against  a  railroad  c<'mp<iny 
brought  to  recover  the  statutory  penalty  for  violating  the  law  limiting 
the  passenger  rate  to  three  cents  per  mile,  an  answer  which  attacks  the 
constitutionality  of  the  act,  in  that,  under  the  rates  therein  prescribed, 
the  defendant  cannot  maintain  and  operate  its  railroad  except  at  a 
heavy  loss,  and  that  the  act  is  entailing  a  great  loss  upon  the  defc-ndant 
which  will  eventually  totally  confiscate  and  destroy  its  property,  rij»hts, 
and  franchises,  in  that  the  traffic  over  its  road,  both  of  passengers  and 
of  freight,  is  so  small  and  unremunerative  that  it  cannot,  and  has  not 
been  able  to  operate  the  road  under  the  act  without  actual  loss,  is  in- 
sufficient on  demurrer,  it  not  appearing  that  the  statutory  rate  is  itself 
unreasonable.     BuNN,  C.  f..  Wood.  J.,  dissenting.     {Pages  94  et  seg.) 

Same— Same — Same — Disqualification  of  Juror.— In  an  action  brought 
by  a  passenger  against  a  railroad  company  10  recover  the  statutory 
penalty  for  making  an  overcharge  for  carriage  between  certain  stations, 
the  main  issue  was  the  distance  between  those  stations.  Several  jurors 
stated  that  they  had  sat  as  jurors  in  several  causes  tried  at  that  term  of 
court,  wherein  the  defendants  had  been  sued  for  damages  for  like  over- 
charges between  the  same  stations,  and  that  they  had  opinions  as  to  the 
merits  of  those  cases,  and  had  rendered  verdicts  upon  the  facts  thereon, 
and  it  appeared  that  four  of  the  jury  were  plaintiffs  in  actions  against 
the  defendant  in  which  the  same  issues  were  involved.  Held,  that, 
under  Sand.  &  H.  Dig.,  sec.  4257,  which  provided  that  no  person  who 
has  formed  or  expressed  an  opinion  concerning  the  matter  in  contro- 
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versy  which  might  influence  his  judgment,  shall  be  a  juror»  such  juFors 
are  disqualified.     {Pag^  97.) 

Same  —  Same  —  Same  —  Evidence  —  Sufficiency  of  in  Case  Stated  to 
Overrule  Objections  to  Juror. — On  an  issue  whether  the  defendant  rail- 
road company  liad  charged  the  plaintiff  more  than  the  statutory  rate  of 
three  cents  per  mile,  the  only  evidence  as  to  the  distance  between  tiie 
stations  from  and  to  which  the  plaintiff  had  traveled,  was  j^iven  by  a 
witness  who  testified  that  he  was  not  a  surveyor,  but  that  he  had  meas- 
ured the  railway  between  the  stations  with  a  surveyor's  chain ;  that  he 
did  not  know  the  length  of  the  chain,  but  that  he  measured  the  same 
and  multiplied  the  number  of  feet  therein  by  the  number  of  chains  in 
the  distance,  and  divided  the  product  by  the  number  of  feet  in  a  mile^ 
and  that  he  estimated  **  something  like  5000  to  5280  feet"  in  a  mile; 
Held,  that  the  evidence  as  to  the  distance  was  not  so  conclusive  as  to 
render  harmless  an  error  in  overruling  the  objection  of  the  defendant 
to  a  juror  who  was  disqualified  under  the  statute  by  having  formed  an 
opinion.     {Page  97.) 

Constitutionahty  of  Leg^islative  Acts — When  Courts  will  not  Determine. 
— A  court  will  not  decide  a  question  as  to  the  constitutionality  of  a 
legisUtive  act  unless  the  cause  in  which  it  arises  cannot  be  disposed  of 
without  deciding  such  question.     {Page  93.) 

Appeal  from  Crawford  county  circuit  court.     Reversed. 

Dodge  &  Johnson,  for  appellants. 

D,  B.  Locke  and  De  E.  Bradshaw^  for  appellee. 

Battle,  J. — The  demurrer  of  appellee  to  the  answer  of 
appellants  presents  four  questions  of  law : 

First.   Is  a  person  who  goes  upon  the  train  of  a  railway 
company  for  the  sole  purpose  of  paying  an  over- 
iMSMsuud.     charge  for  transportation  if  demanded,  and  bring- 
ing an   action  for  the   penalty  prescribed   by  the 
statute  in  such  cases,  entitled  to  recover  such  penalty  if  the 
company  demands  and  he  pays  the  overcharge? 

Second.  Was  appellee  barred  from  recovering  the  penalty 
for  such  overcharge  by  reason  of  champerty? 

Third.  Are  appellants  entitled  to  any  relief  in  equity  on 
account  of  a  mistake? 

Fourth.  Does  their  answer  show  that  three  cents  a  mile  for 
the  transportation  of  passengers  is  an  unreasonable  rate  of 
compensation  for  the  Little  Rock  &  Fort  Smith  Railway? 

I.   The  first  question  is  decided  in  the  affirma- 
owchnr^eof   ^j^^  jj^  Railway  Co.  v.  Gill,  54  Ark.  loi,  47  Am. 

&  Eng.  R.  Cas.  462.     We  adhere  to  the  ruling  in 
that  case. 

2.  The  **  champertous*'  agreement  between  appellee  and 
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his  attorney,  D.  B.  Locke,  set  out  in  the  second  paragraph  of 
the  answer,  if  available  for  any  purpose,  can  only 
be  set  up  when  the  agreement  is  sought  to  be  p«rioos  affr«>«- 
enforced.  The  right  of  appellee  does  not  grow  «»»*  eoneerB- 
out  of  it,  but  solely  out  of  the  fact  that  the  railway  *"*"•■*• 
company  charged  and  received  a  greater  compensation  than 
that  allowed  by  law.  The  company  was  not  justified  by  the 
agreement  in  demanding  and  receiving  the  excessive  com- 
pensation. How,  then,  could  it  be  a  good  defense?  No  effort 
was  made  in  this  suit  to  enforce  it.  The  right  of  action  in 
this  case  is  not  dependent  on  or  controlled  by  it.  It  could 
not,  then,  affect  the  right  to  the  penalty.  Burnes  v.  Scott, 
117  U.  S.  582;  Allison  V.  Railroad  Co.,  42  Iowa,  274;  Small 
V.  Railroad  Co.,  55  Iowa,  582;  Brinley  z/.  Whiting,  5  Pick. 
348,  3  Am.  &  Eng.  Enc.  Law,  pp.  86,  87,  cases  cited. 

3.   The  fact  that  appellants  were  mistaken  as  to  the  dis- 
tance for  which  transportation  was  charged  does  not  relieve 
them.      Equity  will  not  extend  aid  to  any  one  on 
account  of  a  mistake  which  is  the  result  of  culpable  sjmo-Mituk* 
negligence.     In   Duke   of   Beaufort  v,   Neeld,    12  ,irHju«». 
Clark  &  F.  248,  286,  Lord  CAMPBELL  said:    In  no 
case  has  a  court  of  equity  **  been  successfully  asked  to  inter- 
pose in  favor  of  a  man  who  wilfully  was  ignorant   of  that 
which  he  ought  to  have  known, — a  man  who,  without  exer- 
cising that  diligence  which  the  law  would  expect  of  a  reason- 
able and  careful  person,  "committed  a  mistake,  in  consequence 
of  which  alone  the  proceedings  in  court  have  arisen.      No  such 
a  case  is  to  be  found,  and  it  would  be  a  reproach  to  the  law  if 
there  had  been  such  a  decision." 

In  U.  S.  V.  Ames,  99  U.  S.  35,  Mr.  Justice  MiLLER  said: 
**  Ignorance  of  the  facts  is  often  a  material  allegation,  but  it 
is  never  sufficient  to  constitute  a  ground  of  relief,  if  it 
appears  that  the  requisite  knowledge  might  have  been  ob- 
tained by  reasonable  diligence." 

Whatever  limitations  there  may  be  upon  the  rule  as  to  dili- 
gence stated  in  the  authorities  we  have  cited,  it  certainly 
applies  where  it  is  the  duty  of  the  party  to  make  the  inquiry 
and  obtain  the  information.  In  this  case  appellants  were  pro- 
hibited from  charging  and  collecting  more  than  three  cents  a 
mile  for  carrying  each  passenger  over  the  Little  Rock  &  Ft. 
Smith  Railway.  It  was  their  duty  to  the  passengers  trav- 
elling  in   their  trains  to  ascertain  the  distance  between  the 
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stations  on  their  road,  in  order  to  protect  them  against  the 
payment  of  excessive  rates  of  fare.  One  of  the  appellants, 
the  Little  Rock  &  Ft.  Smith  Railway  Company,  acquired  its 
road  on  the  8th  of  June,  1875,  and  charged  and  collected  the 
alleged  excessive  rates  in  January,  1891, — more  than  15  years 
after  it  came  into  possession  of  the  road.  It  surely  was  not 
excusable  for  any  mistake  which  was  not  induced  by  the 
appellee  and  his  confederates,  if  for  any. 

The  demurrer  was  overruled  as  to  so  much  of  the  answer 
as  is  in  these  words:  **And  defendant  says  that  if  it  has 
made  an  overcharge  against  plaintiffs  it  was  induced  to  do  so 
by  the  acts  of  the  plaintiff  and  his  co-conspirators,  by  the 
conspiracy  and  combination,  as  aforesaid,  and  it  did  so 
ignorantly,  unintentionally,  and  by  mistake ;  and  that  there- 
fore it  is  not  liable  for  violation  of  the  statute,  as  charged 
herein."  If  appellants  were  induced  by  the  acts  of  appellee, 
and  others  acting  in  concert  with  him,  to  overcharge,  they 
were  allowed  to  set  up  that  fact  in  their  answer,  and  cannot, 
therefore,  complain  of  the  court  depriving  them  of  their  de- 
fense in  that  respect. 

4.  Section  i  of  the  act  of  the  general  assembly  of  the  state 
of  Arkansas,  entitled  **  An  act  to  regulate  the  rates  of  charges 
for  the  carriage  of  passengers  by  railroads,'*  ap- 
stfttiteUeaM  proved  April  4,  1887,  under  which  this  action  was 
atbftr.  brought,  provides  that  it  shall  be  unlawful  for  any 

railway  whose  line  of  railroad  is  over  75  miles  long 
to  charge  for  carrying  any  passenger  over  such  line,  within  this 
state,  more  than  three  cents  a  mile. 

Appellants  allege  in  their  answer  that  this  rate  is  unreason- 
able as  to  the  Little  Rock  &  Ft.  Smith  Railway,  is  in  viola- 
tion of  the  constitution  of  the  United  States  and  of  the  state 
of  Arkansas,  and  as  a  reason  for  so  alleging  says:  **  This  de- 
fendant would  show  that  under  the  terms  and  rates  prescribed 
by  said  statute  it  cannot  keep  up,  maintain,  and 
sinne-siffl.  operate  its  railway  except  at  a  heavy  loss ;  that  its 
Hencyorftn-  jjj^^  ^f  railway  is  located  wholly  within  the  state  of 
spoil  lUtnte.  Arkansas,  and  is  one  hundred  and  sixty-seven  miles 
in  length,  running  between  the  cities  of  Little 
Rock  &  Ft.  Smith;  that  the  traffic  and  business  over  the 
same,  both  in  passengers  and  freight,  is  so  small  and  unre- 
munerative  that  it  cannot  and  has  not  been  able  to  operate 
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its  railway  under  said  statute  as  aforesaid  without  an  actual 
loss.  Defendant  therefore  says  and  charges  that  said  statute 
forbidding  this  defendant  from  charging  any  one  passenger  a 
greater  rate  than  three  cents  a  mile  is  entailing  a  great  and 
daily  loss  upon  this  defendant,  which  will  in  the  end  amount 
to  a  total  confiscation  and  destruction  of  its  property,  rights, 
and  franchises,  because  of  its  inability,  under  such  rate,  to 
pay  the  interest  upon  its  just  debts,  and  the  cost  of  main- 
taining and  operating  its  railroad  in  a  safe  and  proper  con- 
dition." 

Is  the  constitutional  question  sought  to  be  raised  by  the 
defendant's  answer  presented  in  such  a  manner  as  to  make  it 
the  duty  of  this  court  to  decide  it?  It  is  not,  unless  it 
appears  that  this  cause  cannot  be  disposed  of  without  decid- 
ing it. 

As  to  the  duty  of  courts  to  decide  questions  affecting  the 
validity  of  acts  of  the  general  assembly,  Judge  COOLEY  says: 
'•  Neither  will  a  court,  as  a  general  rule,  pass  upon 
a  constitutional  question,  and  decide  a  statute  to  Comtititioii. 
be  invalid,  unless  a  decision  upon  that  very  point  f"*/®*^ !!?'•■ 
becomes    necessary  to   the   determmation    of   the  eonrtHwiii 
cause.      While  courts  cannot  shun   the  discussion  »•«•■?«■• 
of  constitutional  questions  when  fairly  presented, 
they  will  not  go  out  of  their  way  to  find  such  topics.     They 
will  not  seek  to  draw  in  such  weighty  matters  collaterally,  nor 
on  trivial  occasions.     It  is  both  proper  and  more  respectful  to 
a  co-ordinate  department  to  discuss  constitutional  questions 
onlv  when  that  is  the  very  /is  mota.     Thus  presented  and 
determined,  the  decision  carries  a  weight  with  it  to  which  no 
extrajudicial  disquisition  is  entitled.     In  any  case,  therefore, 
where  a  constitutional  question  is  raised,  though  it  may  be 
legitimately  presented  by  the  record,  yet,  if  the  record  also 
presents  some  other  and  clear  ground  upon  which  the  court 
may  rest  its  judgment,  and  thereby  render  the  constitutional 
question  immaterial  to  the  case,  that  course  will  be  adopted, 
and  the  question  of  constitutional  power  will  be  left  for  con- 
sideration until  a  case  arises  which  cannot  be  disposed  of  with- 
out considering  it,  and  when,  consequently,  a  decision  upon 
such  question  will  be  unavoidable.** 

Have  the  appellants  presented  the  question  as  to  the 
validity  of  the  act  of  April  4th  in  such  a  manner  as  to  make 
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it  our  duty  to  pass  upon  it?  The  right  of  the  legislature  to 
fix  the  maximum  rates  of  compensation  for  the 
8ane— Rale  transportation  of  persons  and  property  by  railways 
applied  to  is  unquestioned.  Dowz/.  Beidelman,  49  Ark.  325. 
faetsatbar.  g^^  j^  is  Said  that  the  court  can  inquire  into  the 
reasonableness  of  such  rates,  and,  finding  them 
unreasonable,  can  declare  the  act  fixing  them  unconstitu- 
tional. Assuming  that  this  contention  is  correct,  the  pre- 
sumption is  that  they  are  reasonable,  and  the  burden  is  on 
the  appellants  to  affirmatively  show  that,  as  to  them,  they 
are  not.      Have  they  done  so? 

The  Little  Rock  &  Ft.  Smith  Railway  Company  alleges 
that  it  cannot  keep  up,  maintain,  and  operate  its  railway  un- 
der the  act  of  April  4,  1887,  except  at  a  heavy  loss.  Why? 
Two  reasons  are  given:  (i)  Because  **  the  traffic  and  business 
over  the  same,  both  in  passengers  and  freight,  is  so  small  and 
unremunerative  that  it  cannot  and  has  not  been  able  to 
operate  its  railway  under  said  statute  as  aforesaid  without  an 
actual  loss** ;  and  (2)  **  because  of  its  inability  under  such  rate 
to  pay  the  interest  upon  its  just  debts  and  the  cost  of  main- 
taining and  operating  its  railroad  in  a  safe  and  proper  con- 
dition.** 

In  Reagan  v.  Trust  Co.,  154  U.  S.  362,  which  was  an  action 
against  state  railroad  commissioners  to  restrain  the  enforce- 
ment of  rates,  charges,  and  regulations  prescribed 
Beanooabie-  by  them,  because  they  were  unjust  and  unreason- 
BMsorratfli.  able,  a  demurrer  to  the  bill  was  filed.  Mr.  Justice 
Brewer,  in  speaking  of  general  allegations  in  the 
bill  similar  to  those  contained  in  appellants*  answer,  said : 
'*  There  are  often,  in  pleadings,  general  allegations  of  mixed 
law  and  fact,  such  as  of  the  ownership  of  property  and  the 
like,  which,  standing  alone,  are  held  to  be  sufficient  to  sus- 
tain judgments  and  decrees,  and  yet  are  always  regarded  as 
qualified,  limited,  or  even  controlled,  by  particular  facts 
stated  therein.  It  would  not,  of  course,  be  tolerable  for  a 
court  administering  equity  to  seize  upon  a  technicality  for 
the  purpose  or  with  the  result  of  entrapping  either  of  the 
parties  before  it.  Hence  we  should  hesitate  to  take  the  filing 
of  the  demurrers  to  these  bills  as  a  direct  and  explicit  admis- 
sion on  the  part  of  the  defendant  that  the  rates  established  by 
the  commission  are  unjust  and  unreasonable.** 

The  rule,  as  stated  by  Mr.  Justice  BREWER,  applies  forcibly 
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in  this  case.  Appellants  attempt  to  show,  in  their  answer, 
the  unreasonableness  of  the  rates  fixed  by  the  statute  in  two 
sentences.  In  the  first  they  make  the  general  allegation 
'*  that  under  the  terms  and  rates  prescribed  by  said  statute  it 
[railroad  company]  cannot  keep  up,  maintain,  and  operate  its 
railway  except  at  a  heavy  loss/'  In  the  second  sentence  they 
repeat  the  same  allegation  as  follows :  '  *  That  said  statute  for- 
bidding this  defendant  from  charging  any  one  passenger  a 
greater  rate  than  three  cents  a  mile  is  entailing  a  great  and 
daily  loss  upon  this  defendant,  which  will,  in  the  end,  amount 
to  a  total  confiscation  and  destruction  of  its  property,  rights, 
and  franchises."  After  making  the  first  general  allegation, 
they  specialize  or  state  the  particular  facts  as  follows:  **  The 
traffic  and  business  over  the  same,  both  in  passengers  and 
freight,  is  so  small  and  unremunerative  that  it  cannot  and  has 
not  been  able  to  operate  its  railway  under  said  statute  as 
aforesaid  without  an  actual  loss.**  Why  state  these  facts? 
Obviously  to  show  in  what  way  the  loss  occurred, — to  show 
the  reasons  for  making  the  general  allegation.  They  could 
serve  no  other  purpose.  To  emphasize  the  reason  they  had 
already  given,  they  expressly  say  that  the  reason  they  make 
the  general  allegation  is  **  because  of  its  [company's]  inability 
under  such  rate  to  pay  the  interest  upon  its  just  debts  and 
the  codt  of  maintaining  and  operating  its  railroad  in  a  safe  and 
proper  condition.** 

The  general  allegation  in  the  answer  as  to  the  effect  of  the 
act  of  April  4th  upon  the  road,  limited  or  controlled  by  the 
particular  facts,  therefore  means  that  the  road  could  not  be 
operated  without  loss,  because  the  traffic  and  business  over 
the  same  are  too  small  and  unremunerative  to  pay  the  interest 
upon  its  just  debts,  and  the  cost  of  maintaining  and  operating 
it  in  a  safe  and  proper  condition. 

According  to  this  interpretation,  the  pnswer  does  not  show, 
directly  or  indirectly,  expressly  or  impliedly,  or  in  any  other 
manner,  that  the  rate  of  three  cents  a  mile  for  the 
transportation  of  passengers  is  unreasonable.     As  k««"»»«i>i*- 

BVRN  of  mtAB 

to  the   transportation   of  property,    our  attention   eoutiuatd. 
has  not  been  called  to,  and  we  have  failed  to  find, 
any  statute   fixing   rates.     The    fact    that    the    business  and 
traffic  are  small  and  unremunerative  does  not  show  that  the 
passenger  rate  of  three  cents  a  mile  is  unreasonable.     That 
might  be  so,  and  a  rate  which  would  defray  the  expenses  of 
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operating  the  road  or  make  it  profitable  would  be  exorbitant 
and  oppressive  to  the  shipper  and  passenger,  and  unreason- 
able. In  other  words,  it  might  be  so,  and  no  reasonable  rate 
would  be  sufficient  to  defray  expenses. 

The  additional  fact  that  the  traffic  and  business  of  the  road, 
when  operated  according  to  the  act  of  April  4th,  and  no  pas- 
senger was  charged  exceeding  three  cents  a  mile, 
sane-TMtor   ^Quld  not  pay  the  interest  on  the  debts  of  the  rail- 
way  company  and  the  expenses  of  operating  the 


road,  does  not  show  that  the  maximum  passenger 
rate  of  three  cents  a  mile  is  unreasonable.  Rates  of  trans- 
portation sufficient  to  enable  the  road  to  realize  a  sum  suffi- 
cient to  defray  current  repairs  and  expenses  and  a  profit  on 
the  reasonable  cost  of  building  the  road  and  equipping  it 
ought  to  be  reasonable.  The  earnings  of  a  road  might  be 
sufficient  for  this  purpose,  and  yet  not  large  enough  to  pay 
expenses  and  interest  on  its  debts.  Large  and  unnecessary 
debts  might  have  been  contracted  through  extravagance, 
enormous  salaries,  and  mismanagement,  exceeding  the  cost  of 
building  and  equipping  the  road,  and  bearing  a  rate  of  inter- 
est amounting  to  more  than  a  reasonable  profit  on  the  capital 
necessary,  when  judiciously  expended,  to  construct  and  equip 
the  road.  Like  some  individuals  as  to  their  business,  railway 
companies  can  reach  a  point  through  extravagance,  losses, 
and  mismanagement,  when  no  reasonable  rate  or  profit  will 
enable  them  to  maintain  their  roads  and  pay  the  interest  upon 
their  debts,  and  when  failure  and  a  sale  of  the  road  to  other 
parties  become  inevitable. 

Appellants  further  allege  that  the  act  of  April  4th  was  un- 
reasonable in  fixing  the  rate  for  the  carriage  of  a  passenger  at 
three  cents  a  mile  in  this:  that  the  actual  cost  and  expenses 
Saiite-Aftuai  ^^  transporting  each  passenger  and  his  baggage  over 
test  oftraiiv  the  Little  Rock  &  Ft.  Smith  Railway  are  more  than 
portiitiottM  three  cents  a  mile,  and  that  by  reason  thereof  the 
****'•  company  operating  the  road  is  compelled  to  trans- 

port passengers  at  a  loss.  To  dispose  of  this  defense,  it  is 
sufficient  to  quote  from  the  opinion  in  Railway  Co.  v.  Gill,  54 
Ark.  112,  47  Am.  &  Eng.  R.  Cas.  462,  as  follows:  **  It  [rail- 
way company]  can  only  claim  a  profit  from  the  operation  of 
its  entire  line,  and  attack  as  unjust  an  act  that  denies  it  the 
right  to  fix  such  rates  as  will  yield  a  profit  upon  its  aggregate 
business.** 
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The  demurrer  was  properly  sustained. 

5.  The  jury  which  tried  the  issues  in  this  action  were 
selected  from  the  jurors  who  were  impaneled  for  the  term  at 
or  during  which  this  cause  was  tried.  Upon  an 
examination  under  oath  touching  their  qualifications  of  jiron  "*^' 
as  jurors  they  severally  stated  that  they  had  sat  as 
jurors  in  a  number  of  cases  tried  at  said  term,  **  wherein 
several  different  plaintiffs  had  sued  the  defendants  for  certain 
sums  of  money  as  penalties  under  the  statutes  of  Arkansas  for 
violations  of  the  law  by  the  defendants  by  making  alleged 
overcharges  in  passenger  fares  between  Alma  and  Dyer  and 
Dyer  and  Alma  and  other  points  on  defendant's  railroad ;  that 
they  knew  that  there  was  a  large  number  of  cases,  in  character 
similar  to  this,  pending  in  the  court  in  which  this  action  was 
tried ;  that  a  large  number  had  been  tried ;  and  they  had 
opinions  as  to  the  merits  of  all  the  cases  tried  before  them, 
and  as  such  jurors  they  had  rendered  verdicts  upon  the  facts 
and  issues  brought  before  them."  Four  of  them  were  plain- 
tiffs in  actions  against  the  appellants  in  which  the  issues  were 
the  same  as  those  involved  in  this  suit. 

To  the  impanelling  of  them  as  a  jury  the  appellants  ob- 
jected, and  their  objection  was  overruled.  In  this  the  court 
erred.  The  jurors  objected  to  were  incompetent  to  sit  as  a 
jury  in  this  action.  The  law  of  this  state  provides  that  **  no 
person  who  has  formed  or  expressed  an  opinion  concerning 
the  matter  in  controversy,  in  any  such  suit,  which  might  in- 
fluence the  judgment  of  such  person,  shall  be  sworn  in  the 
same  case  as  a  juror."     Sand.  &  H.  Dig.  §  4257. 

The  main  issue  in  this  case  was  the  distance  between  Alma 
and  Dyer.  The  question  was,  is  the  distance  between  these 
two  stations  less  than  the  number  of  miles  for  which  appellee 
paid  appellants  for  transportation  from  Dyer  to  Alma?  They 
had  tried  this  issue  and  returned  verdicts  at  the  same  term  of 
the  court  at  which  this  case  was  tried.  Is  was  virtually  the 
only  issue  in  the  actions  tried.  They  had  necessarily  formed 
and  expressed  an  opinion  concerning  the  matter  in  contro- 
versy in  this  suit,  under  circumstances  which  affected  their 
judgment  in  this  case;  "The  law  presumes  them  to  have 
been  under  a  disqualifying  bias,  and  the  objection  '*  of  the 
appellants  should  have  been  sustained.  Garthwaite  v.  Tatum, 
21  Ark.  336. 

But  appellee  insists  that  this  error  was  not  prejudicial  to  the 
3  (Jr.  8.)  A.  &  E.  R.  Cas.— 7 
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appellants,  because  the  evidence  in  the  case  was  such  ds  to 
prevent  the  jury  from  coming  to  any  conclusion  other  than 
that  contained  in  their  verdict.  Is  this  true?  J.  E.  Broom, 
who  testified  in  behalf  of  appellee,  was  the  only  witness  who 
testified  as  to  the  distance  between  Dyer  and  Alma.  Upon 
the  correctness  of  his  testimony  the  verdict  depended.  He 
testified  that  he  was  not  a  surveyor,  but  that  he  had  meas- 
ured the  railway  from  Dyer  to  Alma,  with  a  chain  called  a 
**  surveyor's  chain."  He  did  not  know  whose  chain  it  was, 
nor  the  length  of  it ;  but  at  the  time  he  measured  the  distance 
he  measured  the  chain  (how  is  not  shown),  and  multiplied  the 
number  of  feet  in  a  chain  by  the  number  of  chains  in  the  dis- 
tance between  the  stations,  and  divided  the  product  by  the 
number  of  feet  in  a  mile.  When  asked  how  many  feet  did  he 
estimate  were  in  a  mile,  he  answered,  **  something  like  5000 
feet, — 5280  feet." 

His  testimony  was  unsatisfactory,  and  an  unbiased  jury 
could  well  have  refused  to  accept  his  conclusions  as  correct. 
At  first  it  seems  he  could  not  state  the  number  of  feet  in  a 
mile,  but  at  last  did  say  S280;  and,  notwithstanding  he  stated 
the  number  of  feet,  and  the  distance  between  the  stations 
namod,  he  could  not  or  did  not ^ tell  how  long  the  chain  was 
which  he  used  in  measuring.  He  stated  that  he  did  not 
remember.  The  fact  upon  which  the  issues  mainly  depended 
he  could  not  state,  but  testified  as  to  his  conclusions,  and  his 
testimony  was  such  that  the  correctness  of  his  conclusions 
could  not  be  determined.  Under  these  circumstances  we 
cannot  say  the  selection  of  the  jury  was  not  prejudicial  to 
appellants. 

For  the  error  indicated  the  judgment  of  the  circuit  court 
is  reversed,  and  the  cause  is  remanded  for  a  new  trial. 

BuNN,  C.J.,  and  WOOD,  J.,  concur  in  judgment  on  the 
ground  of  disqualifying  bias  of  the  jury,  but  dissent  as  to  the  in- 
sufficiency of  the  pleading,  holding  that  the  answer  is  sufficient 
on  demurrer,  the  defects  complained  of  to  be  reached  by  mo- 
tion, and  holding  that  the  plaintiff  is  not  shown  to  be  a  party 
aggrieved,  as  contemplated  by  the  act. 
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(Queen's  Bench  Division,  Feb.  12.  1895.) 

Tickets  and  Fares  [(1)  p.  108.]— Conditions  on  Ticlcet  [(2)  p.  no.] — 
Use  of  Ticlcet  at  Station  beyond  which  it  is  Available— Forfeiture  of  Ticket. 
—The  defendant,  a  passenger  on  the  plaint itf's  railway,  purchased  a 
special  excursion  ticket  which  entitled  her  to  travel  from  Peterborough  to 
VVoodhall  Spa,  at  a  fare  considerably  lower  than  the  ordinary  fare;  the 
ticket  contained  a  condition  that  if  it  was  used  for  any  ottier  station  it 
would  be  forfeited,  and  full  fare  would  be  charged.  Tlie  defendant  trav- 
eled to  and  returned  from  Horncastle,  a  station  beyond  Wood  hall  Spa, 
paying  the  ordinary  fare  for  journeys  between  WoodhallSpa  and  Horn- 
castle; the  total  amount  paid  by  the  defendant  was,  however,  much  less 
than  the  ordinary  return  fare  between  Peterborough  and  Horncastle. 

Held,  that  the  condition  of  the  ticket  was  applicable  to  stations  be- 
yond that  named  thereon  as  well  as  to  the  intermediate  stations ;  that 
as  the  defendant  had  used  the  ticket  for  a  journey  to  a  station  other  than 
that  named  upon  it,  and  not  merely  for  a  journey  from  and  to  the  sta- 
tions for  which  it  was  available,  the  railroad  company  was  therefore  en- 
titled  to  treat  the  ticket  as  forfeited.     (Page  102.) 

Appeal  from  the  judge  of  the  Huntingdon  County  Court. 

On  August  4,  1 894,  the  defendant  took  at  Peterborough  a 
return  ticket  from  Peterborough  to  Woodhall  Spa ; 
the  ticket  was  a  cheap  excursion  ticket  available  '***** 

for  the  outward  journey  on  the  day  of  issue  only,  and  for  the 
return  journey  up  to  August  7 ;  the  price  was  4J.  6d,  Upon 
the  face  of  the  ticket  in  the  bottom  comer  were  the  words 
**  See  back  '*  in  small  print,  and  on  the  back,  also  in  small  print, 
were  the  words,  **  if  used  for  any  other  train  or  station  than 
that  named  this  ticket  will  be  forfeited  and  the  full  fare 
charged." 

The  defendant  travelled  by  the  excursion  train  to  Woodhull 
Spa  and  went  further  on  to  a  station  called  Horncastle,  the 
fare  to  which  place  from  Woodhall  Spa  is  5i^/.,  and  tendered 
at  Horncastle  the  outward  half  of  her  excursion  ticket  together 
with  the  sum  of  5i^/.,  which  was  refused  by  the  ticket  col- 
lector. On  August  7  she  returned,  paying  5^^/.  for  a  ticket 
from  Horncastle  to  Woodhall  Spa,  and  using  the  return  half 
of  her  excursion  ticket  for  the  distance  between  Woodhall 
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Spa  and  Peterborough.  The  ordinary  single  fare  from  Peter- 
borough to  Woodhall  Spa  is  3^.  ii^^/.,  and  the  return  fare  75. 
I  id, ;  the  ordinary  single  fare  from  Peterborough  to  Horn- 
castle  is  4J.  Si^.y  and  the  return  fare  is.  i  id. 

The  plaintiffs  claimed  to  be  entitled  to  treat  the  ticket  is- 
sued to  the  defendant  as  forfeited,  and  brought  this  action  to 
recover  the  full  return  fare  from  Peterborough  to  Homcastle 
and  back,  or  in  the  alternative  the  difference  between  that  sum 
and  the  amount  actually  paid  by  the  defendant.  The  de- 
fendant paid  into  court  5i^/.  in  respect  of  the  journey  from 
Woodhall  Spa  to  Hprncastle,  which  sum  had  been  tendered 
by  her  on  her  arrival  at  Homcastle,  but  refused. 

It  was  admitted  that  the  defendant,  who  did  not  appear  at 
the  trial  in  the  county  court,  had  acted  bona  fide  under  the 
belief  that  she  was  entitled  to  use  the  ticket  as  she  had  done. 

The  learned  county  judge  nonsuited  the  plaintiffs,  but  gave 
leave  to  appeal.  Upon  the  appeal  the  plaintiffs  only  asked 
for  judgment  for  the  difference  between  the  fares,  and  did  not 
ask  for  the  full  fare  payable  on  the  ticket  being  forfeited. 

C.  A.  Russell,  for  the  plaintiffs. — The  contract  between  the 
parties  only  entitled  the  defendant  to  travel  from  Peterborough 
to  Woodhall  Spa  and  back,  and  she  actually  trav- 
fir '*^'"^'**"  elled  on  a  journey  other  than  that  contracted  for. 
She  used  the  ticket  for  a  station  other  thaii  that 
named  on  it,  and  under  the  condition  of  which  (in  the  absence 
of  a  finding  to  the  contrary)  she  must  be  held  to  have  had  no- 
tice, the  ticket  was  forfeited.  The  learned  judge  was  wrong 
in  holding  that  the  condition  only  applied  to  the  use  of  the 
ticket  at  an  intermediate  station,  and  not  at  a  station  beyond 
that  to  which  it  was  issued ;  it  applies  to  all  stations  other 
than  that  named  on  it.  If  it  is  open  to  the  defendant  to 
contend  that  she  had  no  notice  of  the  condition,  it  is  submitted 
that  the  plaintiffs  took  all  reasonable  measures  to  bring  knowl- 
edge of  it  home  to  the  plaintiff.  He  cited  Great  Northern  R. 
Co.  V.  Winder,  2  Q.  B.  595 ;  Reg.  v.  Frere,  4  £.  &  B.  598, 
24  L.  J.  (M.C.)  68. 

C.  F.  Pritchard,  for  the  defendant. — The  nonsuit  was  right. 
The  defendant  did  not  use  the  ticket  for  a  journey  to  Hom- 
castle, nor  in  part  payment  of  the   fare  for  such  a 
tfefBidMt.       journey.     The  contract  between    the  parties  was 
completely  performed  when  the  defendant  reached 
Woodhall  Spa,  and  she  was  then  entitled  to  go  on  beyond  that 
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station,  subject  only  to  the  right  of  the  plaintiflfs  to  prevent 
her  from  going  on  to  Horncastle  without  a  ticket.  Even  as- 
suming that  the  condition  on  the  back  of  the  ticket  was  brought 
to  the  defendant's  knowledge  and  formed  part  of  the  con ti  act, 
she  did  not  forfeit  it  by  using  it  as  she  did,  for  the  proviso 
that  it  is  not  to  be  used  for  **  any  other  station  "  means  any 
intermediate  station  between  the  termini  named  on  the  ticket ;  it' 
does  not  apply  to  a  station  beyond  that  to  which  the  ticket- 
holder  is  entitled  to  travel.  But  the  plaintiffs  did  not  do  what 
was  reasonably  sufficient  to  give  the  defendant  notice  of  the 
condition.  [He  cited  Great  Western  R.  Co.  v.  Pocock,  41  L. 
T.  (N.S.)  415;  Richardson,  Spence  &  Co.  v,  Rowntree,  A. 
C.  217.] 

Wills,  J. — ^This  case  is,  in  my  opinion,  a  very  clear  one 
upon  the  only  point  open  to  us,  for  I   do  not  think  that  the 
question  whether  there  was  evidence  to  fix  the  de- 
fendant with  notice  of  the  condition  arises  for  our  ticklt!  *^'' ** 
consideration.      Assuming   that   the   indorsement 
upon  the  ticket  formed  part  of  the  conditions  of  the  contract 
between  the-  parties,  I  think  that  the  plaintiffs  were  entitled 
to  treat  the  ticket  and  the  money  paid  for  it  as  forfeited ;  and 
although  they  are  not  taking  that  course,  but  are  treating  the 
money  paid  as  having  been  paid   in  reduction  of  the  fair  be- 
tween Peterborough  and  Horncastle,  we  must  regard  the  case 
from  the  point  of  view  of  their  right  to  claim  the  forfeiture. 

No  one  can  doubt  that  the  practice  of  railway  companies  in 
making  special  contracts  for  carrying  passengers  on  special 
terms  at  low  fares  is  a  great  boon  to  the  community ;  and  if  a 
railway  company  running  an  excursion  train  at  cheap  fares  to 
a  place  within  a  few  miles  of  London  were  bound  to  treat 
that  journey  as  part  of  a  journey  from  the  starting-point  to 
London,  and  were  therefore  only  able  to  charge  a  passenger 
travelling  on  beyond  the  terminus  of  the  excursion  to  London 
the  extra  fare  between  those  places,  this  most  useful  practice 
would  be  put  a  stop  to. 

When  a  passenger  takes  a  special  ticket  to  a  named  place  and 
back  at  a  cheap  fare,  the  carriage  of  the  passenger  uneoriifkrt 
to  that  place  and  back  is  the  only  service  which  the  beyond  poiit 
railway  company  contracts  to  perform ;  it  cannot,   ■"««• 
if  the  passenger   goes   on  to  another  station,  be  ***"•■• 
treated  as  part  of  the  service  rendered  by  the  company  in 
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taking  him  to  a  place  to  which  they  did  not  contract  to  carry 
him. 

In  my  judgment  the  practice  is  a  right  and  reasonable  one, 
and  one  which,  on  grounds  of  public  policy,  ought  to  be  fav- 
ored. I  have  no  doubt  that  in  the  present  case  the  condition 
formed  part  of  the  contract,  and  I  am  quite  unable  to  see  upon 
what  ground  a  condition  not  to  use  a  ticket  for  **any  other 
station  "  than  that  named  on  it  can  be  confined  to  intermediate 
stations ;  it  is  equally  applicable  to  stations  beyond  the  named 
terminus  of  the  journey.  I  think  that  when  the  defendant 
went  on  beyond  Woodhall  Spa  she  was  making  a  journey  from 
Peterborough  to  Horncastle,  and  vvas  not  making  a  second  and 
separate  journey ;  whether  she  intended  to  do  so  or  not  at  the 
time  of  taking  her  ticket  is  immaterial ;  th6  facts  show  that 
she  elected  to  make  a  different  journey  to  that  for  which  she 
bargained. 

I  think,  therefore,  that   her  ticket  was  forfeited,  and  that 

the  claim  of  the  plaintiffs  is  good.     The  point  as  to  bringing 

iiome  notice  of  the  condition  to  the  defendant  is, 

■raortiekH.     ^^  ^  have  said,  not  open  to  us;   if  it  were,  I  am 

inclined  to  think  that  it  would  be  a  question  whether 

the  plaintiffs  did  do  what  was  reasonably  sufficient. 

Wright,  J. — I  agree.  Though  two  questions  might  have 
been  raised  in  this  case,  only  one  has  been,  and  as  to  that  I 
entirely  agree  with  all  that  has  been  said  by  my 
SJiVi""'"'  brother  Wills.  But  I  cannot  entirely  pass  over 
the  other  point ;  and  if  the  defendant  had  appeared 
at  the  trial  at  the  county  court  and  had  raised  the  point,  I 
should  have  felt  very  serious  doubt  whether  the  plaintiffs  had 
done  enough  to  fix  the  defendant  with  notice  of  the  condition. 
The  words  **See  back  "  are  not  in  a  conspicuous  place,  and 
are  in  very  small  type ;  and  the  condition  on  the  back  is  like- 
wise in  very  small  print.  I  should  hesitate  long  before  hold- 
ing that  the  plaintiffs  had  done  what  was  reasonable ;  but  we 
cannot  decide  the  point. 

Appeal  allowed. 

Nelson^  Barr  &  Nelson^  Solicitors  for  plaintiffs. 

Young  &  Sons,  Solicitors  for  defendant. 
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New  York  &  New  England  Railroad  Co. 

V. 

Feely  (J.  J.). 

{Supreme  Judtctai  Court  of  Massachusetts,  Mar,  i,  1895.) 

Tickets  and  Fares.  [(1)  p.  io8]->Season-ticket  [(2)  p.  iioJ.^Rights  of 
Holder— Evidence!— Where  an  action  is  brought  by  a  railroad  company 
to  recover  the  fare  for  a  trip  to  which  the  defendant  claims  he  was 
entitled  under  a  season-ticket  held  by  him,  it  is  proper  for  the  railroad 
company,  in  order  to  show  that  the  passenger  did  not  have  the  right  to 
take  the  trip  in  question,  under  the  contract  in  his  season-ticket,  to  in- 
troduce a  schedule  of  trains  in  force  at  the  time  the  trip  was  taken,  to 
show  that  the  tram  upon  which  the  defendant  rode  did  not  regularly 
stop  at  his  destination.     {Page  104.) 

Sam«— Same— Taking  Wrong  Train  by  Mistake.— A  season-ticket  holder 
who  embarks  upon  a  irain  under  the  belief  that  such  ticket  is  good 
thereon,  is  not  entitled  to  the  benefit  of  the  rule  that  one  who  by  mis- 
take takes  a  wron^  train  is  not  obliged  to  pay  for  his  ride  thereon  to  the 
first  suition  at  which  he  has  an  opportunity  to  aligrht.     (Page  104.) 

Same— Same— Previous  Acceptance  of  Season  Ticket  on  Certain  Trip— 
How  far  a  Waiver  of  Right  to  Fare  for  Subsequent  Like  Trip. — The  fact 
that  a  season-ticket  holder  had  been  informed  that  his  ticket  entitled 
him  to  ride  \i\yon  a  certain  train,  and  that  the  conductor  thereof  had,  on 
occasions,  accepted  such  ticket  for  such  passage,  does  not  constitute  a 
waiver,  by  the  railroad  companv.  of  tlie  contract  or  condition  upon  the 
ticket  that  it  shall  not  be  good  for  passage  upon  that  train,  but  is  merely 
a  waiver  of  the  right  of  the  railroad  comp>any  to  collect  cash  fares  for 
such  rides  as  were  actually  taken  on  the  ticket.     (Page  104.) 

Exceptions  from  Suffolk  county  superior  court.  Over- 
ruled, 

Action  to  recover  the  amount  6f  fare  which  defendant  had 
refused  to  pay  on  the  ground  that  he  was  entitled  to  the  trip 
upon  his  season  ticket.  Exceptions  by  defendant  to  certain 
evidence  and  to  refusal  of  ruling  of  law  requested. 

F.  A,  Farnhaniy  for  plaintiff. 
T,  E.  Grover^  for  defendant. 

Barker,  J. — The  defendant's  e^^deption  to  the  admission 
m  evidence  of  the  schedule  of  trains  issued  on  May  7,  1893, 
and  in  force  when  the  defendant  enjoyed  the  ride  for  which 
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the  plaintiflf  asks  pay,  must  be  overruled.  It  was  not  merely  a 
SeaMm-tieket  declaration,  but  an  act  designating  the  train  which 
-8ou*d«i6uf  ^jjg  defendant  took  as  a  train  which  did  not  stop 
hiffrigiiu  regularly  at  Walpole ;  and  so  an  act  designatmg 
thereauder.  that  train  as  one  on  which  the  defendant  did  not 
have  the  right  to  gd,  under  the  contract  set  out  upon  his  sea- 
son-ticket. 

Nor  can  the  defendant  invoke  the  doctrine  that  a  passenger 
who,  by  mistake,  takes  a  wrong  train,  is  not  obliged  to  pay 
for  his  ride  to  the  first  station  at  which  he  has  the 
wronfirtraiM  Opportunity  to  alight.  He  boarded  the  train  in- 
bi  iuuuk«.  tending  to  ride  upon  it  as  a  passenger,  for  pay,  to 
the  station  at  which  he  left  the  train ;  and  his  mis- 
take in  supposing  that  a  coupon  from  his  season-ticket  would 
be  received  in  compensation  did  not  render  him  less  liable  to 
pay  for  the  service  to  which  he  intended  to  subject  the 
plaintiff,  and  which  it  performed  as  he  had  expected.  Hav- 
ing intended  to  ride  upon  that  train  from  Boston  to  Walpole, 
he  became  a  passenger,  upon  the  footing  that  he  was  to  make 
compensation  for  the  service  rendered ;  and  the  question  is 
whether  the  tender  of  the  coupon  was  a  proper  offer  of  com- 
pensation. 

If  upon  two  previous  occasions,  as  the  defendant's  evidence 
tended  to  prove,  and  the  plaintiff's  evidence  tended  to  dis- 
*.  .-  *  prove,  the  conductor  had  accepted  coupons  from  his 
—kewpumet  season-ticket  for  passages  upon  this  tram  from  Bos- 
cf,  «•  pref lid-  ton  to  Walpole,  the  acceptance  of  the  coupons  did 
eoHoft fkrefor  ^^^  show  a  waiver  of  the  contract  that  the  ticket 
■Dbimiaeiit  should  not  be  good  for  passage  upon  that  train, 
HMthoriMd  but  merely  a  waiver  of  the  plaintiff's  right  to  collect 
^^  "*"*  cash  fares  for  those  two  rides. 

When  he  took  the  train  on  this  occasion,  all  his  conversa- 
tion with  the  gatekeeper  consisted  in  his  own  question,  **  Wal- 
pole?" and  the  gatekeeper's  answer,  **  Yes."  He  said  nothing 
to  the  gatekeeper  about  his  intention  to  use  his  season-ticket 
in  payment  of  his  fare  to  Walpole,  and  all  that  the  answer 
could  justify  him  in  believing  was  that  a  passenger  could  use 
the  train  for  a  passage  to  Walpole.  He  was  not  told  on  this 
occasion  that  his  ticket  was  good,  and,  if  he  had  been  so  told 
by  a  gatekeeper  upon  a  former  occasion,  it  was  competent 
for  the  trial  court  to  find  that  the  statement  was  a  waiver  of 
the  condition  of  the  ticket  for  that  passage  only. 
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.  The  ruling  that  the  gateman  or  the  brakeman  could  not 
waive  any  of  the  printed  conditions  of  the  ticket  was  one  which 
we  cannot  say  is  shown  by  the  exceptions  to  have  been  errone- 
ous :  and  the  third  ruling  requested  was  allowed  by  the  court, 
except  that,  in  connection  with  it,  the  ruling  just  mentioned 
was  made. 

These  considerations  show  that  the  rulings  of  law  requested 
and  refused  were  properly  refused,  because  not  well  founded 
in  law  upon  the  facts  as  established  in  the  view  of  the  trial 
court. 

Exceptions  overruled. 


Thompson  (Josephine  C.) 

V. 

Truesdale  (Receiver,  etc.). 
{Supreme  Court  of  Minnesota^  May  15,  1895.) 

Tickets  and  Fares  [(1)  p.  1 08]— Commutation  Ticket  [(2)  p.  iio]~-Condl- 
tion  Against  Detachment  of  Coupons  by  Passenger — Waiver. —On  a  com- 
mucation  ticket,  and  the  coupons  thereof,  was  printed  a  provision  to  the 
eflfec'  that  the  ticket  was  not  good  unless  the  coupons  were  detached  by 
the  conductor.  Held,  considering  the  fact  that  when  the  ticket  was 
issued  this  condition  formed  a  part  of  the  contract,  it  was  com()etent  for 
the  parties  to  subsequently  waive  it.  and  that  the  practice  of  receiving  as 
fare,  coupons  detaclied  by  the  passenger  without  the  presentation  of  the 
rest  of  the  ticket,  is  evidence  of  such  waiv«*r.     (  Page  107.) 

Same— Same— Same— Right  of  Carrier  to  Revoke  Waiver  of  Conditions. 
— Although  a  carrier  has  the  right  to  revoke  his  consent  to  a  waiver 
of  the  condition  upon  a  ticket  against  the  detachment  of  coupons  by  a 
passenger,  and  may  do  so  even  after  he  has  so  received  some  of  the 
detached  coupons,  yet  it  is  the  duty  of  the  carrier  to  ^ive  reasonable 
notice  of  such  intended  revocation ;  and  if  without  such  notice,  and 
relying  upon  such  waiver,  the  holder  of  a  ticket  detached  a  coupon  r.nd 
took  it  with  her  upon  the  train  without  taking  the  rest  of  the  ticket. 
according  to  a  practice  long  acquiesced  in,  the  carrier  cannot,  when 
stich  coupon  is  presented  for  fare,  immediately  revoke  his  consent  to 
such  waiver  so  as  to  deprive  the  passen^i^er  of  the  use  of  the  coupon,  or 
compel  the  payment  of  extra  fare.     {Page  107.) 

%mam — Same— Same — General  Custom  Between  Carrier  and  Patsengeri 
9A  Evidence  of  Employe's  Authority  to  Waive  Conditions.— The  fact  that  a 
general  cistom  prevailed  between  a  carrier  and  his  passenger  to  waive 
these  conditions  in  this  class  of  tickets  tends  to  prove  that  the  con- 
ductors on  the  trains  had  authority  so  to  waive  the  conditions.  {Page 
108.) 
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Appeal  from  Hennepin  county  district  court.     Affimmd^ 

A.  E.  Clark  and  W.  F.  Booth  for  appellant. 
A.  H.  Hall  and  F.  W.  Reed  for  respondent. 

Canty,  .J — In  the  summer  of  1893  the  plaintiff  resided 
with  her  husband  and  family  at  Fairview, — a  station  on  the 
line  of  the  Minneapolis  &  St.  Louis  Railroad,  17 
miles  from  Minneapolis,  on  the  shore  of  Lake 
Minentonka.  On  August  2d  of  that  year  she  took  the  regulaf 
passenger  train  on  said  railroad  at  Minneapolis  to  ride  to 
Fairview,  and  tendered  to  the  conductor,  in  payment  of  her 
fare,  a  detached  coupon  of  a  commutation  ticket,  which  he 
refused  to  receive  for  the  reason  that  it  was  detached,  and 
demanded  that  she  pay  the  regular  fare,  which  she  refused  to 
do,  and  thereupon  he  ejected  her  from  the  train. 

This  action  is  brought  by  her,  against  the  receiver  operat- 
ing the  railroad,  to  recover  damages  for  trespass  in  being  thus 
ejected. 

Plaintiff  recovered  a  verdict,  and  from  an  order  denying 
his  motion  for  a  new  trial  the  defendant  appeals. 

The  defendant  pleaded  as  a  defense  to  the  action :  That 
prior  to  said  day  he  issued  and  placed  on  sale  a  commutation 
ticket  which  entitled  the  purchaser  and  holder  thereof  to  10 
rides  over  said  railroad  between  Minneapolis  and  Excelsior, — 
a  station  one  mile  beyond  Fairview.  That,  in  consideration 
of  the  compliance  by  the  purchaser  and  holder  thereof  with 
the  provisions  and  conditions  therein  contained,  he  trans- 
ported the  holder  thereof  for  the  reduced  fare  of  30  cents  per 
trip,  whereas  the  regular  fare  was  54  cents  per  trip.  That  on  the 
cover  of  said  lO-trip  ticket,  among  other  conditions,  is  printed 
the  condition:  **  It  (the  lO-trip  ticket)  must  be  presented  to 
the  conductor  on  each  trip  for  detachment;  otherwise  ordi- 
nary fare  will  be  charged.'*  And  on  each  coupon  is  printed 
the  words,  **This  coupon  is  good  for  one  ride  between  Min- 
neapolis and  Excelsior,  in  either  direction,  but  must  be 
detached  by  the  conductor  only,  or  it  will  not  be  accepted  for 
passage." 

That  plaintiff  tendered  as  aforesaid  a  coupon  detached  from 
one  of  the  said  lo-ride  tickets,  refused  to  produce  or  exhibit 
to  the  conductor  the  original  ticket  from  which  the  coupon 
had  been  detached,  or  to  pay  her  fare,  and  was  for  these  rea- 
sons ejected  from  the  train. 
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In  her  reply  the  plaintifF  admitted  that  the  ticket  from 
which  the  coupon  which  she  presented  was  detached  was  in 
the  form,  and  contained  the  provisions  and  conditions  alleged, 
and  was  sold  for  the  price  alleged ;  but  she  avers  that  for  a 
long  time  prior  thereto  the  defendant  waived  these  conditions 
in  such  tickets,  by  continuously,  and  as  a  regular  custom, 
receiving  such  detached  coupons  from  her  and  other  passen- 
gers holding  such  tickets,  presenting  such  coupons  without 
producing  the  book.  There  was  sufficient  evidence  received 
on  the  trial  to  establish  such  custom,  both  as  to  plaintiff  and 
other  passengers. 

But  it  is  contended  by  appellant  that  the  ticket,  and  each 
coupon  thereof,  constitute  an  express  contract  between  the 
parties,  which  cannot  be  varied  or  contradicted  by  proof  of 
waiver,  and  that  the  conductors  on  the  trains  have  no  power 
to  waive  such  conditions,  or  set  aside  the  express  provisions* 
of  contract  made  by  their  superiors,  or  establish  a  custom  to 
that  effect. 

Conceding,  without  deciding,  that  the  conditions  printed 
on  this  ticket  and  coupon  should  be  given  the  same  force  and 
effect  as  if  they  were  contained  in  a  written  contract  w»iT«rof  €•■• 
signed  by  the  parties,  still  it  was  competent  for  the  ditiomoB 
parties,  by  a  subsequent  agreement,  to  waive  these  ^'*^••• 
conditions. 

Evidence  of  a  practice  on  the  part  of  defendant  to  waive  the 
conditions  of  the  particular  ticket,  and  receive  the   g^„^_g^,. 
detached  coupons  thereof  without  presentation  of  deuce  or  «■•- 
the  rest  of  the  ticket,  was  competent  to  prove  his  torn  •■•how- 
consent,  given  subsequent  to  the  purchase  of  the  '■*^*'^*'* 
ticket,  that  such  conditions  be  dispensed  with. 

And,  conceding  that  he  had  a  right  to  revoke  such  consent 
after  he  had  so  received  some  of  the  detached  coupons,  it  was 
his  duty  to  give  reasonable  notice  of  his  intended 
revocation.     If,  without  such  notice,  and  relying  8*«*-Hofiee 
on  such  waiver,  the  plaintiff  detached  the  coupon  ofw»iw.*' 
in  question,  and  took  it  with  her  on  the  train,  leav- 
ing the  rest  of  the  ticket  at  home,  the  defendant  could  not, 
when  such  coupon  was  presented,  revoke  such  consent,  so  a& 
to  deprive  her  of  the  use  of  the  coupon,  or  compel  her  to  pay 
extra  fare. 

Whether  or  not  the  placards  which,  it  is  claimed,  had  been 
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posted  in  the  cars^  gave  plaintiff  sufficients  notice  of  such 
intended  revocation,  was  a  question  for  the  jury. 

The  fact  that  a  general  custom  existed  between  defendant 
and  his  passengers  on  these  lake  trains  to  waive,  and  disregard 
CmtoinorooB.  these  conditions  *in  this  class  of  ticket  tended  to 
^uetorsM        prove  that  the  conductors  on  the,  trains  had  author- 

IdUuHty''ta  ^^y  ^°  ^^^^^  ^"^^  conditions.  It  was  the  duty  of 
waif  SMB.  the  defendant  to  know  what  his  conductors  were 
^Hioat.  openly  and  frequently  doing.    Railway  Co.  v.  Kolb, 

73  Ala.  404,  i8  Am.  &  Eng.  R.  Cas.  512;  Railroad  Co.  v. 
Wheeler,  35  Kan.  185,  26  Am.  &  Eng.  R.  Cas.  173 ;  Railroad 
Co.  If.  Dickson,  143  111.  368;. Lucas  v.  Railway  Co.,  33  Wis. 
54.  It  has  frequently  been  held  that,  as  between  him  and  the 
passengers  under  his  charge,  the  conductor  represents  the 
company,  and  can  waive  conditions  in  the  contract  for  trans- 
portation. 

This  disposes  of  the  case,  and  the  order  appealed  from  is 
uffirmed. 


ABSTRACTS   OF   RECENT   DECISIONS 

(1)  Tickets  and  Fares —Contract  of  Carriage  [(1)  p.  \Vi\—Duty  of  Com- 
pany to  Stop  Train  at  Station  not  Scheduled. — When  a  railroad  com- 
pany sells  a  ticket  from  one  point  to  another  on  its  own  line,  it 
simply  engages  to  carry  the  passenger  to  his  destination  in  the  cus- 
tomary way,  and  according  to  the  reasonable  rules  and  regulations 
which  it  has  adopted  for  the  running  of  its  trains,  and  in  the  absence 
of  a  special  contract  to  that  effect,  a  passenger  has  no  right  to 
require  a  train  to  stop  at  a  particular  station,  where,  according  to  the 
regi^lations  of  the  company,  it  is  not  scheduled  to  stop,  and  does  not 
ordinarily  stop.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Cameron,  (U.  S. 
Cir.  Ct.  of  Appeals,  8  Cir.)  66  Fed.  Rep.  709. 

Same — Decision  of  Conductor  on  Validity  of  Transfer  Ticket — 
Ejtction, — Where  there  is  presented  to  a  street-car  conductor  a 
transfer  ticket  having  two  holes  punched  therein,  one  showing  that 
the  holder  is  entitled  to  passage,  and  the  other  that  the  time  within 
which  the  ticket  may  be  used  has  expired,  the  conductor  has  no 
right  arbitrarily  to  decide  that  the  ticket  is  void,  and  for  the  refusal 
of  the  passenger  to  pay  fare,  eject  him.  Dennis  v,  Pittsburg  &  C. 
S.  R.  Co.,  165  Pa.  St.  624. 

SsimeStatements  by  Ticket  Agents — Binding  Effect  on  Company. — 
WHiere  persons  seek  to  enlarge  the  obligation  which  a  carrier 
assumes  by  selling  tickets,  by  showing  oral  statements  made  by  a 
ticket  agent,  the  proof  should  be  confined  to  statements  made  by 
the   agent    contemporaneously   with   the  purchase  of    the   ticket 
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Hence,  statements  made  by  an  agent  three  weeks  prior  to  tlie  time 
the  ticket  was  sold  that  the  train  stopped  at  a  designated  station 
are  not  binding  upon  the  company.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Cameron,  (U.  S.  Cir.  Ct.  of  Appeals,  8  Cir.)  66  Fed.  Rep.  709;  citing 
Hostetter  v.  Railrpad,  (Pa.)  11  Atl.  Rep.  609,  32  Am.  &  £ng.  R. 
Cas.  549. 

Same — Liability  for  Statements  made  by  Ticket  Agent  of  Connecting 
Line, — To  hold  a  connecting  line  liable  in  damages  for  representa* 
tions  made  by  a  foreign  ticket  agent  as  to  the  movement  and  stop- 
ping points  of  trains  on  its  road,  which  are  incorrect  and  different 
from  information  given  by  the  published  time  cards  of  the  company, 
its  liability  should  be  limited  to  representations  practically  coinci- 
dent with  the  purchase  of  the  ticket.  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Cameron,  (US.  Cir.  Ct.  Appeals,  8  Cir.)  66  Fed.  Rep.  709. 

Same. — Sale  of  Ticket  to  Station  on  Connecting  Line, — The  selling 
of  a  ticket  to  a  station  on  a  connecting  line  imposes  no  obligation 
upon  the  latter  to  stop  a  through  tram  at  a  station  for  which  the 
ticket  was  sold,  and  the  selling  of  the  ticket  will  not  in  itself  amount 
to  an  assurance  that  the  purchaser  will  be  carried  through  to  his 
destination  on  that  train  without  change  of  cars.  Atchison,  T.  & 
S.  F  R.  Co.  V.  Cameron,  (U.  S.  Cir.  Ct.  of  Appeals,  8  Cir.)  66  Fed. 
Rep.  709. 

S^m9— Liability  of  Company  for  Failure  to  Transport  Passenger 
an  Ticket  Issued  by  Conner  ting  Line. — A  railroad  company  cannot  be 
called  upon  to  answer  in  damages  for  the  failure  to  carry  a  passenger 
on  a  ticket  issued  by  another  company,  in  the  absence  of  any  allega- 
tion in  the  complaint  that  the  issuing  company  was  a  joint  con- 
tractor, or  had  the  right  to  issue  the  ticket.  Matthews  %k  Charleston 
&  S.  R.  Co.,  38  S.  Car.  429. 

^zm^^Rights  of  Purchaser  of  Ticket — Payment  of  Fare  from 
Point  other  than  that  Designated  by  Ticket. — The  purchaser  of  a 
ticket  entitling  him  to  passage  from  one  point  to  another,  who, 
because  the  train  did  not  stop  at  one  of  the  points,  goes  to  another 
station  and  boards  a  train  for  his  objective  point,  is  bound  to  pay 
the  difference  in  the  fare  from  the  point  where  he  boards  the  train 
to  the  point  from  whence  his  ticket  entitles  him  to  passage.  Illinois 
Cent.  R.  Co.  v.  Billington,  (Ky.)  30  S  W.  Rep.  885. 

Same  —Liability  of  Company  for  Failure  to  let  Passenger  off  at 
other  than  Regular  Station. — A  passenger  cannot  complain  of  the 
refusal  of  a  railroad  company  to  allow  her  to  leave  a  train  at  a  flag 
station,  which  is  not  the  destination  named  in  her  ticket,  notwith- 
standing that  previously  she  had  been  permitted  totake  passage  and 
leave  trains  at  such  station,  in  the  absence  of  any  allegation  in  the 
complaint  that  it  ever  was  the  custom  of  the  company  to  accommo- 
date its  passengers  in  that  manner.  Matthews  v.  Charleston  &  S.  R. 
Co.,  38  S.  Car.  429. 

Same—  Validity  of  Contract  by  Company  and  Shipper  Traveling 
with  Stock. — A  written  contract  with  a  railway  company,  signed  by 
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A  shipper  of  live  stock,  providing  that  such  shipper,  while  being 
carried  upon  the  train  transporting  his  stock,  shall  remain  in  the 
caboose  car  attached  to  the  train  while  the  same  is  moving,  is  valid 
and  binding  between  the  parties  thereto.  Such  a  contract  is  a  rea- 
sonable one,  intended  for  the  safety  and  convenience  of  the  shipper, 
as  well  as  for  the  protection  of  the  railway  company  carrying  him. 
It  does  not  contravene  any  law  or  a  sound  public  policy.  Ft.  Scott, 
W.  &  W.  R.  Co.  V.  Sparks,  (Kan.)  39  Pac.  Rep.  1032. 

(2)  Conditions  on  Tickets  [(2)  p.  \i2\— Power  of  Company  to  Exact 
Conditions  froni  Passenger— Georgia  Statute, — According  to  the  Code 
(section  2068),  a  common  carrier  cannot  limit  his  legal  liability  by 
any  notice  or  entry  on  tickets  sold.  Without  making  an  express 
contract  with  the  passenger,  a  railroad  company  cannot,  after  selling 
a  return  ticket,  and  receiving  pay  therefor,  exact  of  the  passenger, 
as  a  condition  of  returning  on  the  ticket,  that  he  shall  sign  it,  and 
that  the  signature  shall  be  attested  by  a  given  agent,  who  shall 
stamp  it.  This  is  true,  although  the  ticket  delivered  to  the  passen- 
ger be  sold  at  a  reduced  price,  and  limited  as  10  time,  and  may  indi- 
cate on  its  face  that  it  is  to  be  signed,  attested,  and  stamped,  and 
that  it  cannot  be  used  unless  these  requisites  be  complied  with. 
Phillips  V.  Georgia  Railroad   Banking  Co.,  93  Ga.  356. 

Binding  Effect  of  Conditions  on  Street  Railway  Transfer  Check. — 
Where  a  passenger  in  a  street  car  makes  a  timely  request  for  a 
transfer  check  and  it  is  not  given  to  him  until  just  as  he  is  in  the 
act  of  leaving  the  car,  he  is  not  bound  by  conditions  printed  on  the 
back  thereof,  and  with  which  he  has  had  no  reasonable  opportunity 
to  acquaint  himself.  Dennis  v.  Pittsburgh  &  C.  S.  R.  Co.,  165  Pa. 
St.  624. 

^f^%  Pzm— Binding  Effect  of  Conditions  on, — A  person  receiving  a 
ticket  for  free  transportation  is  bound  to  see  and  know  conditions 
printed  thereon,  which  the  carrier  may  see  fit  to  impose.     Muldoon 

V.  Seattle  Citv  R.  Co.,  10  Wash.  311. 

Estoppel  of  Public  Official  to  Deny  Validity  of  Free  Pass  Issued  to  Him. 
— A  person  holding  a  free  pass  who  receives  injuries  while  riding 
thereon  is  estopped  to  assert  that  the  pass  is  void  because  given  to 
him  as  a  public  officer  in  violation  of  a  constitutional  provision 
which  forbids  transportation  companies  to  grant  passes  to  such 
officers.     Muldoon  v,  Seattle  City  R.  Co.,  10  Wash.  311. 


NOTES 

(1)  Tickets  and  Fares— Contract  of  Carriage— Rights  of  Purchaser. — 

The  purchase  of  a  ticket  constitutes  a  contract  between  the  com- 
pany and  the  passenger  in  accordance  with  which  the  former  under- 
takes to  carry  the  latter  to  his  destination,  on  the  particular  train 
he  takes,  and  no  other,  unless  he  is  permitted  by  some  regulation  of 
the  company,  upon  compliance  with  some  condition,  to  stop  over  at 
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an  intervening  station  and  resume  his  journey  by  another  train.  The 
-contract  for  the  transportation  of  the  passenger  is  an  entirety,  and 
if,  without  the  consent  of  the  company,  he  stops  before  reaching 
his  destination,  he  cannot  again  impose  the  obligation  of  the  con- 
tract upon  the  company  by  insisting  that  he  shall  be  carried  the 
remainder  of  the  journey.    Stone  v,  C.  &  N.  M.  R.  Co.,  47  Iowa,  82. 

Where  a  person  purchases  a  ticket  and  takes  passage  upon  a  rail- 
road train,  and  after  the  train  starts  upon  the  road  gives  up  his 
ticket  to  the  conductor,  he  cannot,  at  an  intermediate  station,  by 
virtue  of  his  subsisting  contract,  leave  such  train  while  the  company 
is  reasonably  performing  the  contract,  and  claim  a  seat  upon  another 
train.     Cleveland,  C.  &  C.  R.  Co.  v.  Bartram,  11  Ohio  St.  457. 

When  a  passenger  purchases  a  ticket,  he  only  acquires  the  right 
to  be  carried,  according  to  the  custom  of  the  road,  to  the  place  for 
which  his  ticket  calls,  on  any  train  that  usually  carries  passengers  to 
that  place.  He  acquires  no  right  to  insist  that  the  company  shall 
carry  him  out  of  the  customary  course  of  its  road,  and  it  is  his  duty, 
when  he  obtains  his  ticket,  to  inform  himself  as  to  the  usual  mode 
and  course  of  travel  on  the  road.  Chicago  &  A.  R.  Co.  v,  Ran- 
dolph, 53  111.  5io;  Beauchamp  v.  International  &  G.  N.  R.  Co.,  56 
Tex.  239,  9  Am.  &  Eng.  R.  Cas.  307,  and  cases  cited. 

Where  a  passenger  having  a  ticket  to  a  certain  station  takes  pas- 
sage upon  a  train  which,  under  the  regulations  of  the  company,  does 
not  stop  at  that  station,  the  fact  that  the  conductor  takes  up  the 
ticket,  and  agrees  to  stop  the  train  and  let  the  passenger  alight  at 
such  station,  will  not  bind  the  company.  Ohio  &  M.  R.  Co.  v. 
Hatton,  60  Ind.  12. 

In  such  a  case,  and  where  the  passenger  has  a  ticket  containing  a 
stipulation  that  it  is  **good  only  on  trains  stopping  at  stations  named/' 
and  he  is  informed  by  the  conductor  that  that  train  does  not  stop  at  the 
station  named  on  such  ticket,  the  passenger  cannot  infer  any  right  on 
the  part  of  the  conductor  to  agree  to  stop  at  such  station,  merely 
because  the  conductor  took  up  the  ticket.  Ohio  &  M.  R.Co.z/.  Hatton, 
60  Ind.  12. 

As  between  the  conductor  and  the  passenger,  the  latter's  ticket 
is  conclusive  evidence  of  the  extent  of  his  right  to  travel,  and  he 
must  produce  it  when  called  on,  as  the  evidence  of  his  right  to  the 
seat  he  claims.     Fredericks  v»  Marquetts,  H.  &  O.  R.  Co.,  37  Mich. 

342. 

The  methods  generally  adopted  by  common  carriers  of  passengers  to 

carry  on  business  successfully,  must  be  regarded  in  determining  the 
duties  of  conductors  and  the  rights  of  the  passengers.    Id. 

An  offer  to  pay  fare  to  an  employ^  of  a  train  who  is  unauthorized 
to  receive  fares,  is  not  an  offer  to  the  company,  and  does  not  entitle 
the  person  to  the  rights  of  a  passenger  who  has  paid  fare.  Cleveland, 
C-  &  C.  R.  Co.  7'.  Bnrtram,  ii  Ohio  St.  457. 

8ain«— Duty  of  Railroads  to  Keep  Ticket  Offices  Open  for  Sale  of 
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Tickets.— Where  a  railroad  company  adopts  a  rule  prohibiting  pas- 
sengers from  being  carried  on  its  trains  without  tickets,  it  must 
keep  open  its  ticket  offices  a  reasonable  time  in  advance  of  the  hour 
fixed  for  the  departure  of  trains.  Should  it  fail  to  do  so,  a  person 
desiring  to  take  passage  will  have  the  right  to  enter  a  car  and  be 
carried  to  his  place  of  destination,  on  paying  the  regular  fare  to  the 
conductor.     Illinois  Central  R.  Co.  v.  Johnson,  67  111.  312. 

Railroad  companies  are  required  to  keep  open  their  offices  for  the 
sale  of  tickets  to  passengers  for  a  reasonable  time  before  the  depart- 
ure of  each  train,  and  up  to  the  time  fixed  by  its  public  schedules 
for  such  departure,  and  not  up  to  the  time  of  the  actual  departure 
of  trains.     St.  Louis,  A.  &  T.  H.  R.  Co.  v.  South,  43  111.  176. 

What  is  reasonable  time  to  keep  a  ticket  office  open  for  the  sale 
ind  purchase  of  tickets  is  a  question  for  the  jury.  Du  Lauranst'. 
First  Division,  St.  Paul  &  P.  R.  Co.,  15  Minn.  49,  and  cases  cited. 

Where  a  ticket  is  applied  for,  but  because  the  supply  of  tickets  is 
exhausted,  or  for  other  reason,  the  same  is  not  furnished,  that  fact 
may  be  shown  by  the  ticket  agent,  and  his  certificate  of  it  should  be 
evidence  to  the  train  conductor  of  the  fact  that  the  passenger  was 
not  in  fault  for  not  having  a  ticket.  St.  Louis,  A.  &  C.  R.  Co.  v. 
Dalby,  19  III.  352. 

(2)  Conditions  on  Ticlcett. — The  purchaser  of  an  excursion  ticket 
which  contains  a  stipulation  that  it  shall  he  "good  for  one  passage, 
on  the  day  sold  only,'*  oannot  lawfully  claim  a  passage  under  it  at 
any  time  except  on  the  day  designated  thereon.  State  v,  Campbell, 
32  N   J.  L.  309. 

The  words  **  good  on  passenger  trains  only  *'  contained  on  a 
ticket  issued  and  sold  by  a  railroad  company  to  a  passenger,  do  not 
amount  to  an  agreement  that  all  of  its  passenger  trains  will  stop  at 
the  stations  designated  on  the  ticket.  Ohio  &  Miss.  R.  R.  Co.  v. 
Swarthout,  67  Ind.  567. 

In  Boice  v,  Hudson  River  R.  Co.,  61  Barb.  (N.  Y.)  6ti,  it  was 
held  that  where  a  person  purchases  from  a  railroad  company  a  pas- 
sage ticket,  bearing  upon  its  face  the  words  "good  for  this  day 
only,"  with  the  date  indorsed,  such  ticket  will  not  entitle  the  holder 
to  ride  in  the  company's  cars  on  a  day  subsequent  to  its  date,  for 
the  reason  that  such  ticket  is  to  be  regarded  as  the  evidence  of  the 
contract  made  by  the  company  to  carry  the  holder. 

Verbal  declaration  of  tlie  company's  ticket  agent,  made  siibseqnent  to 
tli»*  purchase  of  such  ticket  as  to  its  being  good  at  any  time  thereafier. 
will  not  constitute  a  valid  contract;  in  the  absence  of  any  proof  that  the 
a^ent  had  authority  to  make  an  oral  contract  for  the  companv  fon  iirn 
to  one  indicated  by  the  ticket.  Such  authority  in  the  agent  will  not  be 
presumed.    Id, 

A  person  purchasing  a  commutation  ticket  from  a  railroad  com-' 
pany  and  given  a  receipt  on  which  was  a  note  that  the  ticket  should 
!>"  shown  to  conductors  when  required,  and  that  no  duplicate  ticket 
would  be  issued,  and  upon  which  ticket  it  was  printed  that  the 
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ticket  was  held  subject  to  the  regulations  prescribed  in  the  receipt, 
is  l>ound  by  his  contract ;  and  if  by  casualty  the  ticket  has  been 
iost  so  that  he  cannot  produce  it,  the  company  may  exact  from  him 
the  regular  fare  paid  by  other  passengers.  Ripley  r.  New  Jersey,  R. 
&  T.  Co.,  31  N.  J.  L-  388. 


Atchison,  Topeka  &  Santa  Ft  Railroad  Co. 

Brown  (David  P.) 

(Cotirt  of  Appeals  of  Kansas,  November  11,  1895.) 

Ejection  of  Passenger  for  Nonpayment  of  Fare  [(2)  p.  1 58.]— Uabiiity  of 
Company. — One  who  enters  a  railway  train  for  the  purpose  uf  becoming  a 
passenger  thereon,  but  who  has  no  ticket  for  his  passage,  and  who  re* 
fuses,  when  properly  demanded  by  the  conductor,  to  pay  the  legal  fare, 
becomes  a  trespasser,  and  it  is  his  duty,  when  so  requested,  to  volunta>ily 
leave  the  train,  wiien  it  has  been  stopped  at  a  proper  place  for  that  pur- 
pose  ;  sind  a  refusal  so  10  do  justifies  the  servants  of  the  railroad  company 
in  usin.t;  such  reasonable  force  to  eject  him  as.  under  the  circunistances, 
seems  to  t>e  necessary.  The  company  is  not  liable  in  damaf3;es  for  inju- 
ries sustained  by  such  person  in  his  being  so  put  off  the  train  when  they 
weie  not  wilfully  inflirteH.  when  improper  methods  were  not  used,  and 
when  the  wrongful  resistance  of  such  person  directly  contributed  to  the 
inj'iries.     iPti^e  \  17.) 

Action  for  Ejectment -General  and  Special  FindingSi— Where  the  jury 
make  both  j/eneral  and  specific  findings  of  facts  in  answer  to  numerous 
questions  submitted  to  them  by  the  parties  to  the  action,  and  it  can  be 
seen  that  the  general  findings  are  mere  conclusions  drawn  by  the  jury 
from  the  facts  as  found  in  answer  to  the  specific  questions,  such  general 
findings  may  be  wholly  ignored  ;  and  in  such  case,  if  the  specific  findings 
are  consi>tent  with  each  other,  but  do  not  sustain  the  general  verdict,  it 
is  error  to  overrule  a  motion  for  judgment  on  the  specific  findings. 
(Pagewy:^ 

Error  from  Atchison  county  district  court.     Reversed. 

A,  A,  Hurdj  for  plaintiff  in  error. 

Webb  &  Raymond,  for  defendant  in  error. 

Clark,  J. — This  was  an  action  brought  by  the  defendant  in 
error,  David  T.  Brown,  against  the  plaintiff  in  error,  the  Atchi- 
son, Topeka  &  Santa  F^  Railroad  company,  in  the 
district  court  of  Atchison  county,  to  recover  dam-  ^"^ ■'•*«'• 
ages  alleged  to  have  been  sustained  by  the  plaintiff  by  reason 
of  the  wrongful  acts  of  the  servants,  agents,  and  employes  of 
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the  defendant  in  ejecting  him  from  a  passenger  train  ot  tlie 
defendant  an  said  Atchison  county  on  the  2Sth  day  of  March, 

1889. 

The  plaintiff  alleges  that  prior  to  receiving  the  injuries  com- 
plained of  he  was  a  physician,  and  earned  the  sum  of  $3000 
per  year  by  the  practice  of  his  profession,  and  that  as  a  result 
of  said  injuries  he  became  permanently  disabled,  and  rendered 
incapable  of  attending  to  any  business  whatever;  that  he  in- 
curred and  expended  the  sum  of  $100  for  medical  treatment 
and  care ;  that  he  was  confined  to  his  bed  and  to  his  house  by 
reason  of  said  injuries  for  a  period  of  about  two  months,  dur- 
ing which  time  he  was  unable  to  attend  to  any  business  what- 
ever ;  that  his  time  during  said  period  was  well  and  reasonably 
worth  the  sum  of  $500 — and  he  prays  damages  in  the  sum  of 
^20,ocX).  The  jury  returned  a  general  verdict  in  favor  of  the 
plaintiff  for  $250,  the  items  of  which,  as  shown  by  the  answers 
to  special  questions  to  the  jury,  were  as  follows:  For  pain  of 
body  and  mental  anguish,  $140;  for  medicines,  $10;  for  the 
value  of  the  services  of  the  physicians  who  attended  him  while 
he  was  endeavoring  to  be  cured  of  said  injuries,  $100. 

Answers  were  made  by  the  jury  to  128  special  questions 
submitted  by  the  parties  to  the  action. 

The  record  contains  but  little  of  the  evidence,  and  only  that 
part  thereof  relating  to  the  value  of  the  services  of  the  phy- 
sicians who  attended  the  plaintiff,  and  the  amount  expended 
by  him  in  way  of  medicines,  nursing,  etc.,  during  the  time 
he  was  confined  to  his  house,  or  while  he  was  suffering  from 
the  injuries  received  by  him.  The  evidence  supports  the  find- 
ings of  the  jury  as  to  the  value  of  the  services  of  the  physi- 
cians and  the  necessary  expenses  incurred  by  the  plaintiff  in 
addition  to  the  medical  attendance  received. 

The  defendant  moved  for  judgment  on  the  particular  ques- 
tions of  fact  found  by  the  jury,  notwithstanding  the  general 
verdict,  which  motion  was  overruled  by  the  court,  and  is  the 
particular  error  complained  of. 

From  the  special  findings  of  fact  by  the  jury  it  appears  that 
on  or  about  the  25th  day  of  March,  1889,  at  about  9:45  p.  m., 
plaintiff  below,  Dr.  David  T.  Brown,  entered  a  car 
of  the  plaintiff  in  error  at  Atchison,  to  be  trans- 
ported from  thence  to  Nortonville  as  a  passenger,  having 
in  his  possession  at  the  time  a  ticket  which  he  in  good 
taith  believed  entitled  him  to  such  transportation ;  and  when 
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called  upon  by  the  conductor  he  offered  said  ticket  for  his  fare, 
but  as  a  matter  of  fact  said  ticket  was  not  one  entitling  him  to 
such  transportation,  and  he  was  so  informed  by  the  conductor. 

Neither  did  the  defendant  in  error  produce  and  present  a 
ticket  from  Atchison  to  any  station  upon  the  plaintiff  in 
error's  nulroad  line,  but  the  ticket  so  offered  showed  on  its 
face  that  the  holder  was  entitled  to  transportation  over  another 
and  independent  line  of  railroad  from  Atchison  to  Effingham. 

The  conductor  then  demanded  of  the  defendant  in  error  the 
regular  fare  from  Atchison  to  Nortonville,  which  was  50  cents, 
but  he  refused  to  make  such  payment,  although  he  was  finan- 
cially able,  and  had  sufficient  funds  with  him  at  that  time,  to 
have  done  so.  He  was  then  notified  by  the  conductor  that  he 
must  either  pay  his  fare  or  get  off  the  train ;  that,  unless  he 
made  such  payment,  he  would  be  compelled  to  stop  the  train 
and  put  him  off. 

The  defendant  in  error  then  informed  the  conductor  that  if 
he  got  him  off  he  would  have  to  put  him  off.  The  train  was 
then  brought  to  a  full  stop,  after  which  the  conductor  again  re- 
quested him  to  pay  his  fare  or  get  off  the  train  without  re- 
quiring force  to  be  used,  and  informed  him  that  he  did  not 
want  to  be  compelled  to  lay  hands  upon  him. 

1  he  defendant  in  error  still  refusing  to  leave  the  train,  the 
conductor  then  lifted  him  out  of  his  seat  and  pushed  him  along 
the  aisle  to  the  door  of  the  car,  and  while  so  doing  nothing 
was  said  to  the  plaintiff  other  than  to  request  him  to  get  off 
without  inviting  the  use  of  force.  The  defendant  in  error  re- 
fused to  move  himself  of  his  own  volition,  or  to  go,  except  as 
he  was  moved  along  by  the  conductor  or  brakeman,  or 
both.  He  refused  to  walk  off  the  platform  and  down  the 
steps  in  the  ordinary  way  of  getting  off  the  car,  and  the  con- 
ductor pushed  him  from  the  platform,  a  distance  of  from  three 
or  four  feet  to  the  ground,  and  he  alighted  on  his  feet  and 
sank  down  to  the  ground.  The  brakeman  took  hold  of  his 
right  arm  and  offered  to  help  him  up  to  his  feet,  but  the  de- 
fendant in  error  ordered  him  to  let  him  alone,  and  declined 
any  assistance. 

The  signal  was  then  given  to  the  engineer  by  the  brakeman, 
as  directed  by  the  conductor,  and  the  train  was  started  on  its 
course.  Said  removal  from  the  train  occurred  about  one-half 
mile  from  the  limits  of  the  city  of  Atchison.  The  weather  was 
moderately  fair,  and  the  defendant  in  error  walked  back  to  the 
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city  that  night.  Dr.  Lindley,  of  Atchison,  was  called  to  see 
him  a  few  days  thereafter,  and  pronounced  his 
iiaaed.  *  ailment  of  a  temporary  character.  Neither  the  con- 
ductornorthebrakeman,  in  removing  him  from  the 
train,  had  any  motive  in  so  doing  other  than  to  obey  the  rules 
and  regulations  made  for  them  to  follow  in  such  cases.  No 
complaint  is  urged,  save  in  the  manner  of  defendant  in  error's 
ejection  from  the  platform  of  the  car. 

The  jury  found  that  the  conductor  pushed  him  from  the 
platform  without  notice  or  warning  of  his  intention  to  do  so, 
or  without  regard  to  care  as  to  whether  or  not  he  would  be  in- 
jured, and  in  so  doing  used  more  force  than  was  necessary, 
but  how  much  less  force  than  was  used  would  have  accom- 
plished the  end  desired  does  not  appear. 

It  further  appears  that  at  the  time  of  said  ejection  the  de- 
fendant in  error  had  in  his  arms  and  hands  a  basket  of  flowers, 
a  bandbox,  a  valise,  and  a  hat ;  yet  the  findings  show  that  the 
momentum  which  he  received  by  being  so  pushed  was  not  suf- 
ficient to  cause  him  to  plunge  forward  when  he  alighted  on  his 
feet,  but,  instead  thereof,  he  sank  down  to  the  ground ;  and 
this  fact,  coupled  with  the  finding  that  neither  the  conductor 
nor  brakeman  had  any  malice  towards  the  defendant  in  error, 
would  negative  the  idea  that  any  great  amount  of  force  was 
used,  or,  in  fact,  that  much,  if  any,  more  force  was  used  than 
was  absolutely  necessary  to  cause  his  removal  from  the  plat- 
form of  the  car. 

As  was  said  by  Hammond,  J.,  in  Hall  v.  Railroad  Co.,  15 
Fed.  57:  **The  courts  will  not,  where  the  passenger  is  in  the 
wrong,  tolerate  any  nice  discrimination  about  the 
Forte  «Md  la  force  ncccssaiy  to  secure  submission  to  the  con- 
Mug«r.*  *****  ductor's  lawful  authority,  and  overcome  the  resist- 
ance unless  it  may  be  where  the  conductor  departs 
from  the  exercise  of  lawful  force  and  beats,  wounds,  or  mal- 
treats the  resisting  passenger  in  the  ill  temper  of  belligerency. 
*  *  *  A  resisting  passenger  cannot  expect  the  courts  to  erect 
delicate  scales  on  which  to  weigh  with  exact  nicety  the  force 
used  to  overcome  his  resistance." 

It  is  difficult  to  ascertain  from  the  findings  of  fact  the  pre- 
cise nature  of  the  injury  received  by  the  plaintiff  below.  The 
jury  found  that  he  was  made  **some  sick,  sore,  and  lame  "  by 
being  pushed  from  the  platform,  and  that  a  few  days  there- 
after he  passed  bloody  urine,  which  would  indicate  that  the 
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injuria  were  occasioned  by  the  jar  produced  when  his  feet 
came  in  contact  with  the  ground  after  being  pushed  from  the 
platform,  a  distance  of  from  three  to  four  feet ;  but  whatever 
injury  he  may  have  sustained  was  of  a  temporary  nature,  and 
so  slight  that  the  jury  declined  to  make  any  allowance  for  in- 
jury to  his  person  or  for  loss  of  time. 

When  the  plaintiff  below  ascertained  that  the  ticket  held  by 
him  did  not  entitle  him  to  transportation  over  defendant's  rail- 
road, it  was  his  duty,  upon  request  of  the  conduc- 
tor, to  either  pay  his  fare  or  voluntarily  leave  the  ^***  >■•"«• 
train  after  it  had  stopped  at  a  suitable  place  for  that  treapaMer. 
purpose ;  and  when  he  refused  so  to  do  he  became 
a  trespasser,  and  the  conductor  might  lawfully  eject  him  from 
the  train.  The  injuries  sustained  by  him  were  occasioned  by 
his  refusal  to  comply  with  the  repeated  requests,  lawfully 
made  by  the  conductor,  that  he  pay  his  fare  or  leave  the  train 
without  requiring  the  use  of  force.  The  train  was  stopped 
from  three  to  five  minutes  for  the  purpose  of  removing  him 
therefrom :  surely  ample  time  to  have  enabled  him  to  have 
alighted  with  absolute  safety.  But  the  conductor  was  forced 
to  lift  him  from  his  seat  and  push  him  along  the  aisle  out  on 
the  platform,  and  when  they  arrived  on  the  platform  he  re- 
fused to  walk  down  the  steps  in  the  ordinary  way  of  getting 
off  a  car.  He  seemed  utterlv  indifferent  as  to  whether  or  not 
he  would  receive  any  injury  from  the  exercise  of  that  force 
which  he  was  inviting  to  cause  his  ejection,  and  probably  en- 
tertained the  erroneous  idea  that,  in  order  to  recover  dam- 
ages from  the  railroad  company,  it  was  necessar>'  for  him  to  at 
least  passively  resist  being  ejected,  and  that,  if  personal  in- 
jury resulted  therefrom,  even  by  the  exercise  of  ordinary  care 
on  the  part  of  the  employes  of  the  railroad  company,  his  claim 
for  damages  would  be  correspondingly  increased. 

In  Railroad  Co.  v.  Gants,  38  Kan.  608,  34  Am.  &  Eng.  R. 
Cas.  290,  our  supreme  court  held  that,  if  a  person 
is  a  trespasser  on  the  train,  the  conductor  has  the  TrwpM«er 
right  to  eject  him,  and  that  the  railroad  company  tj^eud. 
can  onty  be  made  responsible  for  the  injuries  in- 
flicted which  are  wilful,  wanton,  or  malicious. 

The  jury  in  this  case  found  that  the  conductor  did  not  push 
the  defendant  in  error  from  the  platform  wilfully  or  maliciously, 
but  that  he  did  so  wantonly.  The  facts  as  disclosed  by  the 
other  particular  findings  of  the  jury  as  above  outlined  sustain 
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this  general  finding  that  such  act  was  not  done  wilfully  or  ma- 
liciously, but  do  not,  in  our  judgment,  sustain  the  general  ver- 
dict in  favor  of  the  plaintiff  below,  and  they  virtually  negative 
the  general  finding  that  the  conductor  pushed  the  defendant  in 
error  from  the  platform  wantonly ;  hence  we  do  not  hesitate  to 
characterize  such  finding  as  merely  a  general  conclusion  incor- 
rectly drawn  by  the  jury  from  the  other  more  specific  findings 
of  fact,  and  under  the  rule  laid  down  in  Railroad  Co.  v, 
Plunkett,  25  Kan.  i88,  2  Am.  &  Eng.  R.  Cas.  127,  such  gen- 
eral finding  or  conclusion  may  be  wholly  ignored. 

With  this  eliminated,  the  plaintiff  in  error  was  entitled  to 
judgment  on  the  special  findings  of  facts,  the  general  verdict 
to  the  contrary  notwithstanding,  and  the  court  below  erred  in 
overruling  its  motion  for  such  judgment. 

Because  of  such  error,  the  judgment  of  the  court  below  will 
be  reversed,  and  the  cause  remanded,  with  directions  to  enter 
judgment  upon  the  special  findings  of  facts  in  favor  of  the  de- 
fendant in  that  court. 


Decker  (S.  B.) 

V. 

Atchison,  Topeka  &  Santa  Ft  Railroad  Co. 

{Suffreme  Court  of  Oklahoma,  Sept,  7,  1895.) 

Carriers  of  Pasteng^ers  fr1>  p.  18]— Right  to  Establish  Rules  [(3)  p.  22]. 
— A  rnilroad  corporation  has  the  rig^ht  to  establish  reasonable  rules  and 
reirnlation<5  for  th^  jfovernment  of  its  property.     {Page  122.> 

Same— Same— Ejection  of  Passengers  [(1)  p.  156] — On  the  i6th  day 
of  Sentember,  1893,  the  defendant  railroad  company  prescribed  a  rertnin 
rule  for  the  jjovernment  of  its  trains  entering  the  Cherokee  Outlet, 
which  nile  provided  that  no  train  should  enter  such  outlet  within  six 
hours  of  twelve  o'clock  noon  of  said  day.  and  that  tmins  before  entering 
such  outlet  should  be  stationed  at  the  ed^e  of  said  land  thirty  minutes 
before  the  hour  of  openincr,  and  should  not  be  entered  bv  passengers 
earlier  than  thirty  minutes  before  said  hour  of  twelve  o'clock  noon.  Held 
to  he  a  reasonable  rule,  and  that  where  a  party  is  ejected  from  the  trains 
of  the  defendant  company  for  failinjR:  to  comply  therewith  he  cannot 
recover  damages  from  such  company  for  being  so  ejected.    {Page  123.) 

Error  from  Logan  county  district  court.     Affirmed. 
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5.  />-  Decker  and  P,  O.  Cassidy,  for  plaintiff  in  error. 
Henry  E.  Asp,  J.   W.  Skartel  and  J.  R,   Cottingham,  for 
defendant  in  error. 

Scott,  J. — ^This  is  an  action  commenced  by  the  plaintiff  in 
error,  plaintiff  below,  in  the  district  court  of  Logan  county, 
against  the  defendant  in  error,  the  Atchison,  Topeka  &  Santa 
F6  Railroad  Company,  for  damages  for  the  expulsion  of 
plaintiff  from  the  passenger  train  of  the  said  defendant. 

The  petition  alleges  that  on  the  morning  of  the  1 6th  day 
of  September,  1893,  the  plaintiff,  who  is  a  resident  of  the 
city  of  Guthrie,  purchased  a  ticket  from  the  de- 
fendant's agent  at  Guthrie,  paying  90  cents  there-  JJJ^" 
for,  by  the  terms  of  which  said  defendant  bound 
itself  to  carry  plaintiff  from  Guthrie  to  Wharton,  with- 
out delays  or  stoppages  other  than  those  incident  to  the 
usual  business  of  said  defendant  and  its  said  road  in  the  or- 
dinary course  of  traffic;  that,  after  purchasing  said  ticket, 
plaintiff  boarded  the  regular  north-bound  passenger  train,  due 
at  Guthne  at  5:45  o'clock  a.m.,  and  peaceably  and  quietly 
took  a  seat  in  one  of  defendant's  coaches;  that,  when  said 
train  arrived  at  Orlando,  the  conductor  in  charge  of  said  train 
stopped  the  same,  and  ordered  plaintiff  to  leave  said  coach, 
and  get  off  the  train ;  that  plaintiff  refused  to  do  so ;  that 
said  conductor  then,  calling  to  his  aid  other  employes  of  said 
train,  assaulted  plaintiff,  and  did  then  and  there  violently,  un- 
lawfully, forcibly,  wilfully,  and  maliciously  ei'*ct  plaintiff  from 
said  train,  and  violently  and  wrongfully  tiirew  him  to  the 
ground,  thereby  subjecting  him  to  great  inconvenience,  dis- 
grace, outrage,  and  insult;  that  the  health  of  plaintiff  was 
very  poor,  and  by  reason  of  being  so  ejected  he  was  compelled 
to  stand  for  hours  in  the  heat  and  dust  in  an  immense  throng 
of  people,  with  no  protection  from  the  great  heat  of  the  sun, 
thereby  subjecting  him  to  and  causing  him  great  bodily  pain, 
and  greatly  injuring  his  health,  and  causing  him  great  mental 
anguish  and  suffering,  to  his  great  damage  in  the  sum  of 
$2000. 

The  defendant,  answering,  admits  that  at  the  time  men- 
tioned in  the  petition  it  operated  a  line  of  railroad  through  the 
territory  of  Oklahoma  and  through  the  territory 
known  as  the  "Cherokee  Strip";  that  the  north  J^"^ 
line  of  Logan  county  borders  on  the  south  line  of 
said  Cherokee  Strip ;  that  said  Guthrie,  the  county  seat  of 
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Logan  county,  is  situated  on  the  line  of  said  defendant's  road ; 
that  the  said  defendant  had  a  station  at  Guthrie  for  the  pur- 
pose of  receiving  and  disembarking  passengers  from  its  trains; 
that  said  defendant  owned  a  station  at  Orlando,  as  alleged  in 
said  petition ;  that  said  defendant  owned  and  had  a  station  at 
Wharton,  in  the  Cherokee  Strip,  as  alleged  in  said  petition. 

Defendant  further  admits  that  on  the  i6th  day  of  Septem- 
ber, 1893,  by  proclamation  of  the  president  of  the  United 
States,  said  Cherokee  Strip  was  thrown  open  to  settlement  by 
the  public,  but  avers:  That  on  the  nth  day  of  September, 
1893,  the  honorable  secretary  of  the  interior  duly  made  and 
promulgated  the  following  order:  **  Department  of  the  Inte- 
rior, Washington,  September  nth,  1893.  Order.  In  view  of 
the  proclamation  issued  by  the  president  of  the  United  States, 
fixing  twelve  o'clock  noon  of  September  i6th,  1893,  as  the 
hour  at  which  the  Cherokee  Outlet  will  be  opened  to  settle- 
ment, and  to  the  end  that  the  rules  and  regulations  heretofore 
prescribed  for  said  opening  may  be  the  more  effectually  exe- 
cuted, I  hereby  direct  that  no  railroad  train  be  permitted  to 
enter  said  outlet  during  the  six  hours  before  said  time  of 
opening.  For  three  hours  after  said  time  of  opening,  trains 
will  be  allowed  to  enter  said  outlet  only  under  the  following 
regulations : 

**(i)  They  must  be  for  general  use,  and  not  leased  or 
chartered  to  any  favored  passenger  or  passengers. 

**(2)  Trains  must  be  stationed  at  the  edge  of  said  land  at 
least  thirty  minutes  before  the  hour  of  opening,  and  shall  not 
be  entered  by  passengers  earlier  than  thirty  minutes  before 
the  hour  of  opening. 

**(3)  No  one  shall  enter  either  of  said  trains  as  a  passenger 
unless  he  holds  a  certificate  from  one  of  the  booths. 

*  *  (4)  The  trains  may  start  upon  said  land  any  time  after  the 
hour  of  opening. 

**  (5)  Trains  must  stop  at  every  station,  and  at  intermediate 
points  not  more  than  five  miles  apart. 

**(6)  The  trains  will  be  limited  in  speed  to  15  miles  an 
hour. 

**  (7)  The  regular  local  rates  of  passenger  charges  shall  not 
be  exceeded. 

**  (8)  No  one  shall  be  allowed  to  board  said  trains  after  they 
enter  the  strip.  United  States  officers  in  charge  will  give 
effect  to  this  order.     Hoke  Smith,  Secretary  of  the  Interior." 
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That  such  order  was  duly  published  in  the  territory  of  Okla- 
homa, and  of  which  said  order  and  the  terms  thereof  said 
plaintiff  was  fully  advised.  That  the  Atchison,  Topeka  & 
Santa  F6  Railroad  Company  ran  its  trains  on  said  date  into 
said  Cherokee  Strip  in  conformity  with  said  order,  of  which 
the  plaintiff  and  the  general  public  had  notice,  and  trains  were 
not  run  on  said  date  on  the  regular  schedule  of  said  company. 
Said  defendant  further  avers  that  if  the  said  plaintiff  was 
ejected  from  the  train  of  this  defendant,  as  alleged  in  said 
complaint,  he  was  so  ejected  by  the  officers  and  agents  of  the 
United  States,  and  not  by  the  servants  or  employes  of  the 
defendant. 

The  plaintiff  replied,  admitting  that  on  the    i6th  day  of 
September,  1893,  the  Cherokee  Strip  was  opened  for  settle- 
ment, as  set  out  in  the  answer,  and  that  the  proc- 
lamation of  the  honorable    secretary  of  the  inte-  JJlJJI^****'" 
rior  was  truly  set  out  in  said  answer,  and  that  the 
plaintiff  had  notice  thereof.      Plaintiff  denied  that   he  was 
ejected  from  the  cars  of  the  defendant  by  the  officers  of  the 
United  States  government,  or  that  he  was  ejected  from  said 
cars  by  virtue  of  or  under  color  of  said  proclamation  of  the 
honorable  secretary  of  the  interior,  but  that  he  was  unlawfully 
and   violently  ejected  from   said   cars  by  the   servants   and 
employes  of  the  defendant,  as  set  out  in  the  petition.     Plain- 
tiff denied  that  he  in  any  manner  disobeyed  the  directions  and 
rules  in   said  proclamation,  or  did  anything  therein  prohib- 
ited. 

On  the  9th  day  of  October,  1894,  the  case  was  tried  by  juiy 
before  Chief  Justice  Dale,  presiding  judge  of  the  First  judicial 
district.  Plaintiff  introduced  his  testimony,  and  a  r9H»-c*m' 
demurrer  was  interposed  by  the  defendant.  The  «*•■•<• 
court  took  the  case  from  the  jury,  entered  up  a  judgment  for 
costs  against  the  plaintiff  and  in  favor  of  the  defendant,  and 
held  the  cause  for  dismissal.  Thereupon  the  plaintiff  filed  his 
motion  for  a  new  trial,  which  was  by  the  court  overruled. 

The  plaintiff  brings  error,  and  asks  that  the  cause  be  reversed, 
assigning  as  error:  First,  the  sus*^?ining  of  the  defendant's 
demurrer  to  plaintiff's  evidence;  second,  discharging  the  jury 
and  rendering  judgment  against  the  defendant  for  costs;  third, 
overruling  plaintifTs  motion  for  a  new  trial. 

The  entire  question  will  be  considered  together  briefly,  as  a 
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lengthy  discussion  is  unnecessary.  As  we  view  it,  the  case 
turns  lai^ely  upon  the  proposition  as  to  the  right 
Bight  of  «w^  of  ^  railroad  company  to  prescribe  reasonable  rules 
riMT  to  »r«-  and  regulations  for  the  government  and  use  of  its 
•eribe  riiet.  property,  and  as  to  whether  the  rule  prescribed  by 
the  defendant  in  error  on  this  day, ,  in  obedience  to 
the  order  of  the  secretary  of  the  interior,  or  in  pursuance  of 
an  exigency  by  the  company,  on  their  own  responsibility,  as 
sufficient,  was  a  reasonable  rule. 

The  evidence  fails  to  sustain  the  allegations  of  the  petition 
as  to  violence,  and  we  think  the  case  can  be  decided  properly 
upon  the  question  of  the  reasonableness  of  the  rule  established 
for  the  i6th  day  of  September,  1893,  without  discussing  the 
proposition  as  to  whether  the  order  made  by  the  secretary  of 
the  interior  was  binding  upon  the  company  or  not.  It  is  suf- 
ficient upon  this  question  to  say  that  the  order  of  the  secre- 
tary was  obeyed  to  the  letter  by  the  defendant  in  error,  and  it 
will  certainly  occur  to  an  impartial  mind  that  the  company  can 
stand  upon  its  own  rights  under  the  law  without  seeking 
shelter  behind  the  order  of  the  secretary  of  the  interior. 

There  is  no   doctrine    of    corporation    law    better  settled 
than  the  right  of  a  railroad  corporation  to  prescribe  reasona- 
ble rules  and  regulations  for  the  government  and 
Carrier  MAf      usc  of  its  property.     The  only  restriction    under 

mwiiaMe       ^^^  ^^^'^  *^  ^^^^  ^^^  rulcs  must  be  reasonable.     It  is 
niM.  equally  well  settled  that  it  is  the  duty  of  the  pur- 

chaser of  a  ticket  to  inform  himself  of  such  rules 
and  regulations,  and  upon  doing  so  to  conform  to  the  customs 
of  the  road  in  transporting  passengers.  We  take  it  that  these 
propositions  admit  of  no  controversy. 

If  it  be  true  that  a  railroad  corporation  has  this  right  under 
the  law,  why  should  it  not  be  true  also  that  on  such  an  occa- 
sion as  the  opening  of  several  million  acres  of  land  to  settle- 
ment under  a  specific  law  of  congress,  and  by  special  direction 
and  supervision  of  the  secretary  of  the  interior,  it  should  have 
the  right  to  prescribe  reasonable  rules  and  regulations  for  car- 
rying into  effect  the  purpose  of  the  law  ? 

It  was  the  duty  of  the  company  as  a  carrier  of  passengers 
to  carry  passengers,  but  only  according  to  law.  Congress  had 
passed  a  law  providing  for  the  opening  of  the  Cherokee  Outlet. 
The  president,  under  this  law,  proceeded  to  carry  out  its  pro^ 
visions.     The  secretary  of  the  interior  prescribed  certain  rules 
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and  regulations  in  order  that  the  intention  and  purpose  of  the 

law  might  be  better  effected.     The  defendant  in 

error  did  the  same.     The  rule  complained  of  by  b^m******" 

the  plaintiff  in   error  is  that  he  was  required  to  iBiMst* 

debark  at  the  line.     This  rule  was  established  by 

the  defendant  in  error  to  give  effect  to  the  following  clause  of 

the  order  of  the  secretary  of  the  interior:      **  That  the  trains 

must   be  stationed  at  the  edge  of  said  land  thirty  minutes 

before  the  hour  of  opening,  and  shall  not  be  entered  by  pas^ 

sengers  earlier  than  thirty  minutes  before  the  hour  of  open- 

ing. 

Whether  bound  to  conform  to  this  order  or  not,  the  railroad 
company  regarded  it  as  a  reasonable  rule  4o  establish  on  a 
great  occasion  of  this  kind  and  put  it  in  force,  and,  in  order  to 
give  effect  thereto,  were  compelled  to  eject  the  plaintiff  in 
error  from  the  train  upon  his  refusal  to  debark.  If  the  plain- 
tiff in  error  was  desiring  to  enter  the  lands  to  be  opened  to 
settlement,  he  cannot  complain  of  the  company  obeying  the 
order  of  the  secretary  of  the  interior,  and,  if  not,  and  the 
rule  is  a  reasonable  one,  he  was  bound  to  know  that  six  hours 
before  12  o'clock  noon  of  September  i6,  1893,  no  passenger 
train  would  pass  the  north  line  of  said  territory ;  that  on  said 
i6th  day  of  September,  1893,  regular  passenger  trains  were 
not  scheduled  as  through  trains  at  the  hour  said  plaintiff  in 
error  sought  for  through  passage. 

Was  this  rule  prescribed  by  the  defendant  in  error  on  the 
i6th  day  of  September,  1893,  a  reasonable  rule  ?  The  open- 
ing of  the  Cherokee  Outlet  to  settlement  has  gone  down  into 
history  as  a  scene  and  an  occasion  unequalled  by  any  similar 
event  of  modern  times.  A  vast  domain  was  opened  to  home- 
stead settlement  in  a  day,  and  more  than  100,000  people 
waited  upon  the  borders  for  the  hour  of  noon,  when  they  could 
break  forth  en  a  wild  rush  for  either  town  lots  or  homestead 
lands.  At  the  particular  point  where  the  trains  of  the  defend- 
ant in  error  were  located,  thousands  thronged  to  board  the 
first  train  to  enter,  and,  if  possible,  gain  some  advantage  and 
get  to  the  promised  land  before  the  awful  rush. 

Had  trains  gone  into  the  country  prior  to  12  o'clock,  hun- 
dreds would  have  become  violators  of  the  law,  no  doubt,  and, 
had  the  defendant  in  error  permitted  those  already  aboard 
when  the  trains  arrived  at  the  line  to  remain  in  the  coaches, 
those  waiting  on  the  line  to  enter  trains  according  to  the  order 
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of  the  secretary  of  the  interior  and  the  rules  prescribed  by  the 
company  would  have  been  placed  at  a  disadvantage  and  their 
rights  under  the  law  would  have  been  unequal  and  prejudiced 
thereby. 

Yes,  this  rule  was  a  reasonable  one,  and,  in  addition  to 
this,  was  adopted  by  defendant  in  error  by  order  of  the  secre- 
tary of  the  interior;  and  for  this  court  to  hold,  or  the  court 
below  to  have  held,  as  a  matter  of  law,  that  it  was  an  unrea- 
sonable rule,  would,  we  think,  have  been  error. 

The  lower  court  did  not  err  in  sustaining  the  demurrer  to 
the  evicicnce,  and  ordering  a  dismissal  of  the  case  under  the 
state  of  the  pleadings  and  proof ;  and  the  judgfnent  rendered 
below  will  be  affirmed^  with  costs. 

It  is  so  ordered. 

All  the  justices  concurring. 

Dale,  C.  J.,  having  presided  below,  not  sitting. 


Consolidated  Traction  Co, 

V. 

Taborn. 

(Supreme  Court  of  New  Jersey,  June  17,  1895.) 

Changing  Method  of  Transfer  Without  Notice  to  Passengersi — If  a  street- 
railway  company  has  established  by  its  practise  a  right  in  its  passengers 
to  chancre  without  a  transfer  ticket  from  one  car  mto  another  in  tlie 
completion  of  their  journey,  it  cannot  change  such  practise  without  due 
notice.     KP^^  '25  ) 

What  will  Constitute  a  Wrongful  Ejection  [(1)  p.  i56J.~-If  a  passenger, 
having  a  ri^ht  to  remain  in  a  car,  is  ordered  by  the  conductor  to  leave 
it,  and,  the  car  being  stopped,  obeys  such  ordfer,  such  conduct  of  the 
conductor  is  tortious,  for  which  an  action  will  lie.     (Pag^e  126.) 

Error  to  Essex  county  circuit  court. 

A.  Q.  Keasby  &  Sons,  for  plaintiff  in  error. 
Samuel Kaltsch,  for  delendant  in  error. 

Beasley,  C.J. — This  suit  IS  grounded  on  an  expulsion  from 
the  cars  of  the  plaintiff  in  error. 
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The  gravamen  of  the  case  was  thus  constituted :  The  plain- 
tiff took  passage  in  one  of  the  cars  of  the  plaintiff  in  error, 
intending  to  go  to  the  vicinity  of  Park  street.  She 
purchased  and  paid  for  a  ticket  that  entitled  her  to  ^^■^■***^* 
go  to  that  destination.  At  a  certain  point  on  its  line  the 
company  was  changing  its  tracks,  so  that  the  plaintiff  could 
not  complete  her  trip  without  changing  cars.  It  appeared 
from  the  evidence  that  this  condition  of  things  had  existed  for 
some  time,  and  that  it  had  been  the  established  practise  of 
the  road  to  permit  the  passengers  to  pass  beyond  the  obstruc- 
tion into  a  second  car  without  any  transfer  ticket.  In  the 
belief  that  such  regulation  was  still  in  force  the  plaintiff  made 
the  change.  After  she  had  gone  a  short  distance  the  conductor 
of  this  second  car  demanded  her  fare,  and  on  her  refusal  to 
pay,  and  having  no  transfer  ticket,  the  car  was  stopped,  and 
she  was  ordered  to  leave  it.  This  order  she  obeyed,  and  this 
expulsion  is  the  ground  of  action. 

It  was  also  in  proof  that,  on  the  day  in  question,  or  the  day 
preceding  it,  the  regulations  of  the  company  had  been  changed, 
so  that  passengers  being  transferred  at  this  point  were  to  be 
given  transfer  tickets  showing  their  right  to  a  seat  in  the  car 
to  which  they  were  transferred.  The  plaintiff  had  no  knowl- 
edge of  this  alteration  in  the  methods  of  the  company. 

Upon  this  subject  the  circuit  judge,  in  the  course  of  his 
accurate  and  lucid  charge  to  the  jury,  thus  propounded  the 
rule  of  law  pertinent  to  it :  After  stating:  that  the  „^ 
company  had  the  right  to  establish  reasonable  M^ihoiior 
regulations  for  the  conduct  of  its  business,  the  in-  tmnnr^r  with- 
structions  to  the  jury  proceeded  in  these  words:  •"^ ••***•• 
**  Now,  in  order  to  make  a  rule  reasonable,  if  it  is  to  affect  the 
public,  the  public  must  have  reasonable  notice  of  it,  and  where 
a  railroad  company,  or  any  other  common  carrier,  adopts  or 
uses  for  any  given  time  a  given  system,  and  then  chooses  to 
change  that,  they  must  give,  in  order  to  make  the  rule  a  rea- 
sonable one,  reasonable  notice.  So  that  I  charge  you  that  on 
this  day  in  question,  if  the  other  system  had  been  in  force  im- 
mediately previous  to  that  time,  not  requiring  any  transfer 
tickets,  and  on  the  8th  day  of  May  (the  day  in  question)  a 
transfer  ticket  was  required  by  the  rules  and  regulations  of  this 
company,  then  the  traveling  public  had  the  right  to  have  rea- 
sonable notice  given  to  them  to  that  effect.  That  notice  could 
have  been  given  them  by  the  conductor  of  the  car,  or  by  a 
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transfer  agent ;  but  that  it  should  have  been  given,  and  must 
have  been  given  in  some  manner,  in  order  to  make  the  rule  a 

reasonable  one,  is  beyond  question." 

That  this  judicial  direction  was  legally  correct  in  all  respects 
seems  to  be  indubitable.  The  exception  taken  to  it  on  the 
part  of  the  defense  is  devoid  of  all  substance. 

Neither,  with  respect  to  the  second  objection,  touching  the 
form  of  the  action,  do  we  find  any  difficulty,  That  objection 
is  that  the  procedure  should  have  been  in  the  form 
irhtt«M«u-  Qf  ^j^  action  of  assumpsit ^  and  not,  as  it  is,  in  tort. 
JJ^,"*"  "  The  rationale  of  the  exception  was  that,  if  the 
defendant  was  at  fault,  as  insisted  on,  such  fault 
amounted  simply  to  a  breach  of  its  contract  to  carry  the  pas- 
senger to  her  destination.  But  it  is  obvious  that  there  was, 
in  the  transaction  proved,  an  element  of  misconduct  that  does 
not  belong  to  the  nonperformance.  It  clearly  presents  a  case, 
not  merely,  on  the  part  of  the  company,  of  nonfeasance,  but 
of  malfeasance. 

The  plaintiff,  by  force  of  her  contract,  was  in  the  lawful 
possession  of  a  seat  in  the  car  in  question,  and  she  plainly  was 
compelled  to  give  up  that  right  by  the  unlawful  act  of  the  ser- 
vant of  the  defendant.  The  car  was  stopped  by  the  conductor, 
and  the  passenger  was  ordered  to  lea^e  it,  and,  under  such 
circumstances,  to  construe  her  submission  into  a  consent,  and 
the  surrender  of  her  seat  into  a  voluntary  act,  would  be 
absurd.  The  conduct  of  the  conductor,  who  was  clothed  with 
full  authority  on  the  occasion,  was  an  unmistakable  threat 
that,  unless  his  order  was  obeyed,  the  plaintiff  would  be 
forcibly  removed  from  the  car,  and  consequently,  when  the 
passenger  left  the  car,  it  was  but  yielding  to  a  force  little  short 
of  duress.  In  the  opinion  of  the  court  the  act  of  the  con- 
ductor, on  the  occasion  referred  to,  was  tortious,  and  the 
action  is  properly  grounded. 

The  other  objections  have  been  examined,  and  are  over- 
ruled. 

Let  the  judgment  be  affirmed^ 


•  .  ^■r•.  ..'• 
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(47  La,  Ahh,  576.) 

expulsion  of  Pas8anger-[fl)  p.  156]— Carrying  beyond  Destination— 
{(!>  p.  J ^J -Liability  of  Company^— Tue  pabseiiger  on  the  r«iiiioda  irain 
is  entitled  to  be  can  ie<l  to  his  di  stination  ;  if  carried  beyond  and  made 
to  leave  the  train,  under  tlie  compulsion  of  the  orders  of  the  tram  offi- 
cials, he  is  entitled  to  damages,     (/'a^^  127.) 

Appeal  from  Lafourche  parish — Affirmed. 

Clayy  Knoblock  &  Son,  Leovy  &  Blair ^  and  Victor  Leavy^ 
for  appellant. 

Beattie  &  Beattie^  for  appellee. 

Miller,  J. — The  plaintiff,  a  passenger  on  defendant's  rail- 
road, sues  for  damages,  alleging  he  was  forcibly  ejected  from 
defendant's  train,  at  a  point  not  his  destination,  but 
some  distance  beyond,  thus  imposing  on  him  the  ^Meitated. 
necessity  of  walking  on  a  rainy  night,  as  he  alleges,  for  a  mile 
or  more. 

The  defendant  concedes  the  train  passed  the  plaintiff's  sta- 
tion, going  a  short  distance  further,  due  to  the  darkness  of 
the  night,  but  denies  the  alleged  expulsion  of  the  plaintiff 
from  the  train. 

The  judgment  of  the  lower  court  was  in  plaintiff's  favor  for 
$50,  from  which  the  defendant  appeals. 

The  previous  decision  in  this  court  maintained  this  suit, 
brought  in  the  parish  of  Lafourche  against  the  defendant, 
domiciled  in  New  Orleans,  on  the  theory  that  the  expulsion 
of  plaintiff  from  the  train  was  a  trespass,  and  gave  plaintiff 
the  right  to  sue  in  Lafourche,  where  the  wrong  was  done. 
See  defendant's  charter,  §  12.  Payne  v.  Steamship  Co.,  43 
La  Aiin.  981  ;   Dave  z/.  Steamship  Co.,  46  La.  Ann.  273. 

The  proof  is  that  the  train  was  stopped  a  short  distance 
beyond  plaintiff's  destination.     The  stoppage  of  the  train  and 
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the  announcement  of  the  station  may  be  accepted  as  a  direc- 
tion to  leave.  There  is  testimony  that  it  was  enforced  by 
emphatic  language  by  the  porter  and  conductor.  On  this 
point  the  evidence  is  conflicting. 

The  district  judge  reached  the  conclusion  the  plaintiff  left 
the  train  under  the  compulsion  of  a  peremptory  order  from 
the  train  officials,  and  in  this  sense  the  compulsion  must  be 
accepted  as  established. 

The  question,  then,  in  this  case,  is  the  damages  the  defend- 
ant must  pay  for  putting  the  plaintiff  off  beyond  his  station. 

The  distance  from  the  station  is  the  subject  of  some  vari- 
ance in  the  testimony,  but  we  conclude  800  feet  would  be  a 
reasonable  estimate,  based  on  all  the  testimony.  The  night 
was  rainy.  The  piaintiff  intended  a  visit  to  a  neighboring 
plantation,  and  if  put  out  at  his  station  he  would  have  en- 
countered the  rain  on  his  contemplated  visit.  His  action  for 
damages  is  not  to  be  depreciated  because  he  is  a  field  hand, 
but  the  circumstance  naturally  suggests  that  exposure  to  the 
rain  as  an  element  of  his  discomfort  was  not  to  him  a  novel 
experience.  He  complains,  too,  of  the  harsh  expressions  of 
the  conductor  and  porter,  denied  by  them  in  their  testimony. 
There  is,  of  course,  in  this  case,  no  proof  of  actual  damage. 

We  have  given  attention  to  the  argument  that  if  plaintiff  is 
entitled  to  any  amount  he  should  recover  counsel  fees.  If 
this  is  recognized  in  many  cases,  the  recovery  would  be 
greater  than  any  amount  given  if  fees  were  not  included.  We 
do  not  think  the  compensation  to  counsel  should  be  admitted 
as  part  of  the  damages.  The  judgment  of  the  lower  court 
we  arc  asked  by  plaintiff  to  increase,  and  by  defendant  to  re- 
duce. 

We  think  the  verdict  has  done  justice  to  the  parties. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judg- 
ment of  the  lower  court  be  affirmed^  with  costs. 
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Sheets  (Lee) 

V. 

Ohio  River  R.  Co. 

{Supreme  Court  of  Appeals  of  West  Virginia,  Nov,  17,  1894.) 

Ejection  of  Passenger  [(1)  p.  156]— Failure  to  Inform  Conductor  of 
Changs  in  Rules  and  Regulations — Liability  of  Companyi— Where  the 
pri)per  official  of  a  railroad  company  fails  10  inform  a  conductor  of  a 
change  in  its  rules  and  regulations  as  to  the  sale  of  tickets  and  the  stop- 
pige  of  its  trains,  and  such  conductor,  acting  through  want  of  ttie 
necessary  information,  wrongfully  refuses  to  carry  a  passenger  to  liis 
destin.itiot),  and  ejects  him  from  the  train,  the  company  is  liable  to  such 
passenger,  in  an  action  on  the  case,  for  the  damages  sustained  by  reason 
of  the  wrong  committed.     {Page  131.) 

Error  to  Ohio  county  circuit  court.     Affirmed. 

Leonard  &  Archer  and  J.  B,  Sommerville^  for  plaintiff  in 
error. 

Ewingy  Melvin  &  Ewing  and  /.  C.  Palmer,  for  defendant 
in  error. 

Dent,  J. — This  is   an    action  of   case,   instituted  by  Lee 
Sheets  against    the  Ohio    River  Railroad    Company,   in  the 
circuit  court  of  Ohio  county,  in  which  there  were  a 
verdict  and  judgment  for  the  plaintiff  on  the   12th        •*•■• 
day  of  October,  1892,  for  the  sum  of  $400,  with  interest  and 
costs. 

The  defendant   claims  that  the  circuit  court  erred— First, 
in  overruling  the   defendant's  demurrer  to  plaintiff's  declara- 
tion and  each  count   thereof;   second,  in  overrul- 
ing defendant's  objections  to  the  evidence  of  plain-  fi'^JT'*' 
tiff  as  set  out  in  bill  of  exceptions  No.  i ;   third,  in 
overruling  the  defendant's  objections  to  plaintiff's  testimony 
as  set  out  in  bill  of  exceptions  No.  2 ;   fourth,  in  overriiling 
defendant's  motion  to  exclude  plaintiff's  evidence  as  set  out 
in  bill  of  exceptions  No.  3 ;   fifth,  in  overruling  defendant's 
motion  to  set   aside  the  verdict   rendered  by  the  jury  in  said 
cause  (see  bill  of  exceptions  No.  5);   sixth,  in  refusing  to  give 
2  (N.  8.)  A.  &  E.  R.  Cns.— 9 
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the  instructions  asked  for  by  defendant  as  set  out  in  bill  of 
exceptions  No.  6. 

The  case,  as  to  all  the  objections  raised,  to  wit,  as  to  the 
declaration,  the  admission  of  testimony,  form  of  action,  in- 
structions given,  and  amount  of  damages,  is  exactly  in  point 
with,  and  fully  controlled  and  settled  by  the  case  of  Boster  v. 
Railway  Co.,  36  W.  Va.  318.  • 

The  only  real  contention  herein  not  settled  by  that  case  is 
because  of  the  refusal  of  the  circuit  court  to  give  the  follow- 
ing instruction,  to  wit:  **The  jury  are  instructed  that,  even 
if  they  believe  from  the  evidence  that  the  ticket  agent  at 
Salaraa  was  authorized  by  the  superintendent  of  the  defend- 
ant to  sell  round-trip  tickets  from  Salama  to  St.  Mary's  for 
defendant's  train  No.  3,  still  they  cannot  find  for  plaintiff  on 
that  account,  unless  they  further  believe  from  the  evidence 
that  Conductor  Hinde  was  informed  of  such  authority." 

The  facts  are  as  follows,  to  wit :  The  plaintiff  purchased  at 
Salama,  a  station  of  the  defendant,  of  its  agent,  a  round-trip 
ticket  to  St.  Mary's,  another  station  of  the  defend- 
ant north  of  Salama,  which  he  was  informed  was 
good  for  passage  and  return  on  all  the  defendant's  passenger 
trains.  He  made  the  upward  trip,  and  boarded  the  defend- 
ant's passenger  train  No.  3  to  return.  When  he  offered  his 
return  ticket  to  the  conductor,  he  was  informed  that  it  was 
not  good  for  passage  on  that  train,  as  it  did  not  stop  at 
Salama,  unless  he  had  passengers  either  from  or  north  of 
another  station,  called  **  Sardis,"  being  a  station  further  north 
than  St.  Mary's,  and  that  he  had  no  such  passengers  on  the 
train,  and  would  not  therefore  stop  at  Salama,  but  that  the 
plaintiff  would  have  to  leave  the  train  at  the  next  station, 
called  **  Belmont,"  about  five  miles  short  of  his  destination. 
The  plaintiff  was  anxious  to  get  home,  owing  to  the  dangerous 
illness  of  his  daughter,  and  insisted  on  the  conductor  receiving 
his  ticket.  But  the  conductor  compelled  him  to  leave  the 
train  at  Belmont.  The  plaintiff  was  a  very  large  man,  and 
badly  crippled,  and,  through  his  anxiety  to  reach  home, 
walked  all  the  way  from  Belmont  to  Salama.  The  train  No. 
3  did  stop  that  day  at  Salama ;  the  conductor  supposes  be- 
cause it  was  flagged. 

The  uncontradicted  testimony  of  the  agent  at  Salama  estab- 
lishes the  fact  that  he  was  authorized  by  the  superintendent 
of   the  defendant   to  sell    round-trip    tickets   to   St.   Mary's 
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good  for  passage  either  way  on  train  No.  3,  but  the  excuse  of 
the  defendant  is  that  the  conductor  had  not  yet  been  informed 
of  this  instruction  or  regulation,   and   he,   acting   under  his. 
abrogated  or  modified  instructions,  was  justified  in  his  course, 
and  the  defendant  thereby  relieved  from  liability  in  this  action. 

In  the  case  of  MacKay  v.  Railway  .Co. ,  34  \W.  Va.  65,  44 
Am.  &  Eng.  R,  Cas.  395,  the  conductor  was  in  the  right, 
and  the  passenger  in  the  wrong.  In  this  case  the  passengei 
is  in  the  right,  and  the  .conductor,  acting  through  want  of 
instruction,  is  in  the  wrong.  The  plaintiff  had  his  ticket,  and 
under  the  common  law  (section  9,  art.  1 1 ,  of  the  constitution 
of  this  state),  and  according  to  the  then  existing  regulations 
of  the  defendant,  had  the  right  to  transportation  to  the  place 
of  his  destination.     This  he  was  wrongfully  refused. 

Ignorance  of   the  company's  instructions   may  be  a  good 
excuse  for  the  conductor  to  give   the  company  for  his. con- 
duct on  this  occasion,  but  it   does  not   relieve  the  company 
from    liability   to   the    passenger    who    has    been  Liability  or 
wrongfully  treated.      The  law  will  not  permit  a  eowpimy- 
railroad    company   to   have    conflicting     rules   or  J^'/iil'^'iI^J"" 
regulations   governing    its    different    officers    and  tor  or  rhtuge 
agents,   and,    for  this  reason,   grant  it   immunity  i»rBi«i.  eic. 
from  liability  for  the  wrongful   treatment  of  its  passengers. 
The  agent  made  no  mistake  in  selling  the  ticket,  but  he  acted 
strictly  in  accordance  with  the  instructions  of  the  defendant; 
but  the   conductor  made    the    mistake   and    committed   the 
wrong.     Neither  the  passenger  nor  the  conductor  is  to  blame, 
but  the  responsibility  falls    upon  the  defendant  alone,  who 
must  suffer  the  consequences.       The  plaintiff,  having   been 
wrongfully  treated,   in  the  language  of  Judge  HOLT  in  the 
case  of  Boster  v.  Railway  Co.,  supra^  is  entitled  to  receive  **  a 
reasonable  and  fair  compensation  for  his  physical  discomfort 
and  inconvenience,  his  mental   suffering   and  pain,  the  insult 
and  humiliation,  all  following  as  the  direct  proximate  result  of 
having  been  driven  from  the  train  wrongtully.*' 

'*  We  cannot  say  that  the  damages  found  are  so  excessive 
as  to  warrant  the  belief  that  the  jury  must  have  been  influ- 
enced by  some  mistake,  partiality,  prejudice,  or  passion;"  and 
therefore  the  judgment  is  affirmed. 
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Louisville  &  Nashville  R.  Co. 

V. 

Ellis'  (Stephen  W.)  Administratrix. 

{Court  of  Appeals  of  Kentucky,  April  25,  1895.) 

Expulsion  of  Passenger — Liability  of  Company  for  Death  of  Intoxleatod 
Passenger  after  Expulsion  from  Trftin  [(3)  p.  159]. — If  train  officials  who 
are  aware  that  a  passenger  is  so  intoxicated  as  to  be  unable  to  care  for 
himself,  eject  him  from  a  train  at  a  place  and  under  such  circumstances 
as  to  expose  him  to  danger  from  passing  trains,  the  company  will  be  liable, 
if  while  in  such  helpless  condition  and  shortly  after  his  expulsion,  he  is 
killed  by  another  train  on  the  same  road.     (Page  138.) 

Same— Necessity  of  Proof  of  Knowledge  by  Company's  Servants  of 
Probable  Result  of  Expulsion^ — If  it  is  proved  that  the  train  officials 
knew  of  the  helpless  condition  of  the  person  killed  at  the  time  of  the 
ejection,  it  is  not  essential  to  a  recovery  that  proof  should  be  given  that 
such  officials  knew  the  results  which  would  necessarily  or  probably  flow 
from  their  act  of  expulsion.    {Page  139.) 

Admissibility  in  Evidence  of  Declarations  by  Conductor.— A  statement  or 
declaration  of  a  railroad  conductor  cannot  bind  the  company  unless  made 
under  such  circumstances  as  to  make  it  a  part  of  the  resgesta,  (Page  139.) 

Appeal  from  Shelby  county  circuit  court-*     Reversed, 

y.  C.  Beckham  &  Son,  for  appellant. 

P.  y.  Foree,  L,  C.  Willis ,  and  y,  A.  Scott,  for  appellee. 

Paynter,  J. — The  administratrix  of  Stephen  W.  Ellis,  de- 
ceased, brought  this  action  against  the  Louisville  &  Nashville 
Railroad  Company  to  recover  damages,  alleging^ 
"*  '  that  the  decedent  was  a  passenger  on  a  train  of  the 
appellant,  on  his  way  from  Lexington,  Ky.,  to  Cropper;  that 
the  officers  and  agents  of  the  appellant  in  charge  of  the  train 
unlawfully,  wrongfully,  wilfully,  and  negligently  ejected  the 
decedent  from  the  train  while  he  was  physically  and  mentally 
incapable  of  taking  care  of  himself,  and  placed  him  in  an  ex- 
posed and  dangerous  position,  where  he  was  shortly  after- 
wards run  over  and  killed  by  another  train  in  charge  of  appel- 
lant's agents  on  the  same  line  of  railroad ;  that  the  deceased 
was  lying  unconscious  on  the  track  when  so  killed.  The  kill- 
ing took  place  on  the  2d  day  of  September,  1892. 
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The  trial  resulted  in  a  verdict  and  judgment  for  appellee  in 
the  sum  of  $il,ooo. 

The  undisputed  facts  are  that,  on  the  morning  of  the  day 
Ellis  was  killed,  he  obtained  a  round-trip  ticket  on  the  appel- 
lant's road  from  Cropper  to  Lexington,  and  that 
he   got  aboard   of  the  train   from   which  he  was  ''****' 

ejected,  which  left  Lexington,  going  in  the  direction  of  Crop- 
per. 

On  the  trial  of  the  case  much  testimony  was  offered  by 
both  sides,  some  of  which  was  of  a  very  contradictory  char- 
acter. The  appellee  introduced  a  number  of  witnesses  whose 
testimony  tended  to  prove  the  following  state  of  facts :  That 
the  deceased  was  in  Lexington  on  the  day  he  was  killed,  and 
had  been  drinking  very  heavily ;  that  he  was  about  the  depot 
the  evening  before  the  train  started,  in  a  very  intoxicated 
condition;  that  a  friend  who  was  with  him  endeavored  to 
keep  him  from  getting  on  the  train  from  which  he  was  ejected, 
telling  him  it  was  not  the  train  upon  which  they  should  re- 
turn, and,  notwithstanding  the  effort  to  prevent  him,  the 
deceased  got  aboard  the  train,  and  left  Lexington  on  it.  One 
witness,  speaking  of  the  deceased's  condition  just  before  he 
left  Lexington,  said:  **Hewas  very  drunk.  He  seemed  to 
be  almost  in  a  lifeless  condition.  He  could  walk  about,  but 
seemed  to  be  not  sensible  at  all."  Another  witness  said :  **  I 
could  see  he  was  very  drunk.  They  had  hold  of  him,  holding 
him  up."  Woodford  Hughes  was  on  the  train  from  which 
Ellis  was  ejected,  and,  in  speaking  of  his  condition,  said, 
•*  He  was  very  drunk,  staggering  around,  uttering  curses 
sometimes,  and  getting  up,  falling  around, — first  against  one 
man,  and  then  against  another.'*  Other  witnesses  testified  as 
to  his  drunken  condition,  but  to  whose  testimony  it  is  unnec- 
essary to  invite  special  attention.  Vileys  station  is  a  short 
distance  from  Lexington.  Witnesses  testified  that  the  de- 
ceased was  not  put  off  at  that  station,  but  that  he  was  carried 
400  or  500  yards  beyond  the  station,  and  put  off  in  a  cut ; 
that  there  was  a  ditch  along  the  track.  And  the  testimony 
tended  to  prove  that  there  were  considerable  banks  on  either 
side  of  the  track  where  he  was  put  off,  fences  on  either  side, 
and  no  outlet  at  that  point  from  the  track.  The  testimony 
introduced  by  appellee  conduced  to  prove  that  deceased  was 
very  drunk  when  put  off,  and  was  left  standing  near  the  track. 
5tooped  over,  and  acting  in  a  way  which  indicated  that  he  did 
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not  know  what  to  do.  It  is  in  Evidence  that  one  passenger 
appealed  to  the  conductor  not  to  put  deceased  off  in  **  that 
condition,  but  take  him  to  a  station.'* 

There  was  proof  that  the  Chesapeake  &  Ohio  express  train, 
which  uses  the  road  of  the  appellant,  was  to  soon  follow  the 
train  upon  which  the  deceased  had  taken  passage.  The  testi- 
mony in  the  record  shows  that  the  train  from  which  deceased 
was  ejected  left  Lexington  at  6:03  p.m.  The  express  train 
just  mentioned  was  due  to  leave  Lexington  at  6:35  o'clock, 
but  left  six  or  seven  minutes  late.  The  appellant  introduced 
a  number  of  witnesses  tending  to  prove  that  the  deceased  was 
put  off  the  train  at  Vileys  station,  on  the  opposite  side  of  the 
road  from  the  station ;  that  the  deceased  was  able  to  and  did 
walk  off  the  train  himself;  that  he  was  not  so  drunk  as  to  be 
incapable  of  taking  care  of  himself.  It  introduced  testimony 
tending  to  prove  that  the  first  blood  was  seen  on  the  track  at 
a  point  2,920  feet  from  Vileys,  in  a  cut,  from  which  appear- 
ance it  is  argued  that  that  is  the  point  where  the  train  struck 
the  deceased. 

It  is  claimed  for  the  appellee  that  the  deceased,  when 
ejected  from  the  train,  was  physically  and  mentally  incapable 
of  taking  care  of  himself,  and  that  he  was  put  off  in  a  cut 
some  distance  from  a  station, — an  unsafe  place;  that  the  offi- 
cer and  agents  knew  his  condition  when  they  ejected  him ; 
that  the  deceased  was  quiet,  and  not  disturbing  the  passengers, 
and  that  a  passenger  offered  to  pay  his  fare  before  he  was  put 
off;  that  the  deceased  was  killed  by  a  train  which  followed  in 
a  few  minutes  the  one  from  which  deceased  was  ejected,  and 
that  the  officers  and  agents  of  appellant  knew  this  fact  when 
they  ejected  the  deceased ;  that  deceased  was  killed  by  this 
train. 

For  the  appellant  it  is  claimed  that  the  deceased  was  put 
off  at  one  of  its  stations  for  his  failure  to  produce  a  ticket  or 
pay  his  fare  on  the  demand  of  the  conductor;  that  the  de- 
ceased was  not  so  drunk  as  to  be  physically  or  mentally  in- 
capable of  taking  care  of  himself;  that  when  he  was  ejected 
he  was  placed  at  a  reasonably  safe  distance  from  passing 
trains;  and  that  the  appellant  is  not  liable  in  damages  for 
killing  the  deceased,  as  it  is  not  responsible  for  deceased's 
coming  on  the  track,  and  the  proof  showing  that  the  oflficef 
and  agents  in  charge  of  the  train  that  killed  Ellis  d'id  not  pre- 
vent, and  could  not  have  prevented,  the  killing  by  the  exer- 
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cise  of  reasonable  care  after  discovering  him  on  the  track. 
There  is  no  evidence  in  the  record  tending  to  show  that  the 
officers  or  agents  in  charge  of  the  train  which  is  believed  to 
have  killed  Ellis  were  guilty  of  any  negligence  whatever.  If 
appellee  is  entitled  to  recover,  from  the  facts  developed  in  this 
record,  it  must  be  on  account  of  the  conduct  of  the  officers  or 
agents  of  the  train  from  which  deceased  was  ejected. 

A  number  of  instructions  were  offered  by  counsel  for  appel- 
lant and  appellee,  all  of  which  were  refused  by  the  court. 

The  court  then  gave  the  jury  three  instructions,  the  effect 
of  which  was  that  the  jury  could  not  find  for  the  appellee  un- 
less the  jury  believed  from  the  evidence  that,  at  i„,j„,jt|,j„ 
the  time  deceased  was  ejected  from  the  train,  he 
was  in  such  a  state  of  intoxication  as  to  render  him  mentally 
or  physically  incapable  of  taking  care  of  himself,  and  in  such 
helpless  condition  that,  to  put  him  off  the  train  at  the  time 
and  under  the  circumstances  and  in  the  place  where  he  was 
ejected,  would  necessarily  expose  him  to  danger  of  death  or 
great  bodily  harm  from  passing  trains,  and  that  appellants' 
agents  in  charge  of  the  train  at  that  time  knew  of  the  helpless 
condition  of  the  deceased,  and  the  danger  to  which  he  would  be 
exposed  by  being  then  and  there  ejected  from  the  train,  and 
that  they  at  that  time,  and  under  the  circumstance  and  in  the 
place  where  he  was  ejected,  and  with  the  knowledge  of  such 
helpless  condition,  forcibly,  wilfully,  and  negligently  ejected 
him  from  the  train,  and  that  he  was  shortly  thereafter,  while 
so  mentally  and  physically  unable  to  take  care  of  himself,  and 
in  such  helpless  condition,  run  over  and  killed  by  another  train 
in  charge  of  appellant's  officer  or  agents. 

The  instructions  given  by  the  court  recognize  the  right  by 
appellant  to  eject  deceased^  when  he  failed  to  produce  a  ticket 
or  to  pay  his  fare,  unless  some  one  else  offered  to  pay  and 
tendered  his  fare,  and  which  offer  was  refused  by  the  conductor. 

By  instruction  No.  3  which  the  court  gave  the  jury,  the  re- 
covery was  confined  to  compensatory  damages. 

Instruction  No.  i  offered  by  counsel  for  appellant  told  the 
jury,  in  substance,  that,  if  the  decedent  failed  to  produce  his 
ticket  or  pay  his  fare,  the  conductor  or  other  agent  or  servant 
of  the  appellant  had  the  right  to  eject  him,  using  no  more 
force  than  was  necessary  for  the  purpose,  and  if  the  decedent 
was  placed  so  far  from  the  track  that  he  was  then  out  of  dan- 
ger of  passing  trains,  and  that  he  afterwards  went  upon  the 
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track,  and  was  killed  by  another  of  appellant's  trains,  the  jury 
should  find  for  the  appellant,  unless  they  further  believed  that 
the  appellant's  officers  and  agents  in  charge  of  the  train  that 
killed  decedent  discovered  his  peril,  and  could  have  prevented 
the  killing,  by  the  exercise  of  reasonable  care,  after  discover 
ing  him  on  the  track. 

It  is  insisted  that  this  instruction  should  have  been  given  to 
the  jury. 

This  contention  brings  us  to  the  consideration  of  the  ques- 
tion as  to  the  right  of  the  appellant's  officers  or  agents  in 
charge  of  a  train  to  eject  one  (who  is  not  imperilling  the  safety 
of  the  passengers)  who  has  forfeited  his  right  to  ride  upon  the 
train,  regardless  of  the  time,  place,  circumstances,  and  his 
physical  and  mental  condition.  Under  this  instruction  the 
jury  could  not  find  against  the  appellant  if  they  believe  t'nat 
the  decedent  was  placed  so  far  from  the  track  that  he  was  then 
out  of  danger  of  passing  trains,  and  he  afterwards  went  upon 
appellant's  track,  and  was  killed  by  another  train,  unless  they 
believed  that  the  officers  and  agents  in  charge  of  such  train 
discovered  his  peril,  and  could  have  prevented  the  killing,  by 
the  exercise  of  reasonable  care,  after  discovering  him  on  the 
track.  This  instruction  assumes  that  the  agents  of  appellant 
had  the  right  to  eject  decedent,  regardless  of  the  time,  place, 
circumstances,  and  his  physical  and  mental  condition.  This 
certainly  is  not  the  law  in  this  state. 

It  seems  to  us  that  the  ordinary  principles  which  characterize 
humanity  condemn  such  claim.  If  the  claim  of  appellee  be 
true, — that  the  decedent  was  ejected  in  a  cut,  away  from  any 
station,  with  banks  and  fences  on  either  side  of  the  track,  in 
such  mental  or  physical  condition  as  rendered  him  incapable  of 
taking  care  of  himself  (the  officer  with  a  knowledge  of  his  condi- 
tion),— then  it  was  no  less  wrong  to  eject  decedent  under  such 
circumstances  than  it  would  have  been  to  have  ejected  from  a 
train  a  toddling  child,  who  had  Hot  mental  capacity  to  know  the 
danger  of  walking  upon  a  railroad  track,  or  the  physical  ability 
to  avoid  such  danger,  if  it  had  the  mental  capacity  to  discover 
it.  Would  any  one  contend  that  if  it  should  kill  a  child  under 
such  circumstances  the  appellant  would  not  be  liable  in  dam- 
ages therefor?  The  fact  that  the  deceased,  by  his  own  act, 
became  intoxicated  to  the  extent  which  rendered  him  incapable 
of  taking  care  of  himself,  does  not  release  the  appellant  from 
liability  for  the  acts  of  its  officers  and  servants  in  ejecting  him. 
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The  intoxication  of  the  decedent  is  the  remote,  but  may  not 
be  the  proximate  cause  of  the  killing. 

While  the  facts  of  this  case  differ  somewhat  from  those  of 
the  case  of  Railroad  Co.  v,  Sullivan,  8i  Ky.  624,  yet  the 
principles  enunciated  in  that  case  are  applicable  to  this  one. 
Sullivan  was  ejected  from  a  train,  in  freezing 
weather,  while  in  a  helpless  condition,  resulting  ,,^ 
from  intoxication ;  and,  as  a  result,  his  feet,  hands, 
and  other  parts  of  his  body  were  frozen,  causing  suffering  and 
amputation  of  his  toes,  etc.  The  court  in  the  Sullivan  case 
said :  **  But  about  one  hour  and  a  half  afterwards  [expulsion], 
near  the  time  for  the  train  going  towards  Christiansburgh  to 
pass,  and  about  two  hundred  and  fifty  yards  toward  Cropper 
from  the  place  where  the  conductor  testifies  he  was  put  off  the 
train,  he  was  discovered  by  one  of  the  witnesses  lying  across 
the  track,  helpless  and  really  unconscious,  with  a  quart  bottle 
nearly  full  of  whisky,  who  pulled  him  off  the  track,  but,  be- 
ing unable  to  remove  him  from  the  place,  left  him. "  Sup- 
pose the  train  which  was  soon  to  pass,  going  to  Christians- 
burgh, without  any  negligence  of  those  in  charge  of  it,  should 
have  run  over  and  killed  Sullivan,  and  the  action  being  for  the 
damages  resulting  from  the  killing,  can  any  one  doubt  that  the 
court,  in  that  case,  would  have  held  that  the  railroad  company 
was  liable?  The  killing  would  have  been  as  proximately  the 
result  of  the  wrongful  act  of  expulsion  as  was  the  injury  by 
freering. 

In  the  case  of  Railroad  Co.  v.  Logan,  88  Ky.  241,  the 
court  said:  **  There  might  be  a  case  where  a  railroad  com- 
pany would  be  guilty  of  wilful  neglect,  in  the  meaning  of  the 
statute,  by  ejecting,  without  imperative  necessity,  a  passenger 
so  drunk  as  to  be  helpless,  when  his  death  would  naturally 
and  probably  result  from  agencies  other  than  his  own  act,  then 
present  and  impending.**  In  the  Logan  Case,  supra^  the 
court  ver}^  properly  held  that  the  railroad  company  was  not 
liable  for  the  killing,  as  deceased's  remaining  on  the  train  im- 
perilled the  safety  of  the  passengers.  Besides,  his  condition 
was  not  such  as  indicated  to  the  officers  and  agents  in  charge 
of  the  train  that  he  was  incapable  of  taking  care  of  himself. 

Gill  V.  Railroad  Co.,  37  Hun.  107,  was  an  action  to  recover 
damages  ensuing  from  the  death  of  the  plaintiff's  intestate, 
Arthur  O.  Gill,  alleged  to  have  been  been  caused  by  the  neg- 
ligence of  defendant  in  ejecting  him  from  its  train.     The  de- 


138  OAKRI£RS  OF  PASdEJVG£K8  [^a  a)" 

Qeoffott  of  PuMAgort  L.  &  N.  R.  Co.  v,  Ellis 

ceased  was  a  passenger  an  the  defendant's  train  that  left  Le 
Roy,  running  westwardly,  at  half  past  seven  in  the  evening  of 
Saturday,  24th  of  February,  1883.  For  failing  to  produce  a 
ticket  or  pay  fare,  the  train  was  stopped,  and  he  was  put  off 
at  a  point  something  over  a  mile  distant  from  the  Le  Roy  sta- 
tion, and  1 1 5  rods  from  the  nearest  accessible  dwelling  house. 
The  night  was  dark,  cold,  and  stormy.  As  the  train  moved 
away,  the  deceased  was  seen  standing  or  leaning  against  the 
bank  of  the  cut.  No  witness  spoke  positively  of  having  seen 
him  after  that  until  the  following  Monday  morning,  when  his 
dead  body  was  found  on  the  opposite  side  of  the  track  from 
which  he  was  put  off,  lying  in  partially  frozen  mud  and  water. 
The  immediate  cause  of  his  death  was  suffocation  or  drowning. 
To  establish  the  liability  of  the  defendant,  two  theories  were 
presented  by  the  plaintiff :  First,  that  the  deceased  was  put 
off  with  unnecessary  violence,  and  was  so  stunned  or  paralyzed 
thereby  as  to  be  incapable  of  taking  care  of  himself;  and, 
secondly,  that  he  was  so  intoxicated  as  to  be  incapable  of 
caring  for  himself,  to  the  knowledge  of  the  conductor  when  he 
was  put  off  the  train.  Testimony  was  introduced  tending  to 
sustain  the  contention  of  plaintiff.  The  court  said:  **  Upon 
either  theory  presented  to  the  jury,  whether  the  deceased  was 
incapacitated  from  caring  for  himself  by  intoxication,  or  by  a 
paralyzing  stun,  if  he  was  in  fact  so  incapacitated,  and  socontin- 
ued  until  he  perished,  we  think  his  ejection  from  the  cars,  under 
the  circumstances,  must  be  regarded  as  the  proximate  cause  of 
his  death.  By  reason  of  his  incapacity,  no  voluntary  and 
conscious  act  of  his  own  could  intervene  between  the  original 
cause  and  the  final  result ;  and  the  case  is  the  same,  in  legal 
effect,  as  if,  when  ejected  from  the  car,  he  had  been  thrown 
into  a  pool  of  water,  and  instantly  drowned."  Conolly  7\ 
Railroad  Co.,  41  La.  Ann.  57,  37  Am.  &  Eng.  R.  Cas.  117; 
Haley  v.  Railway  Co.,  21  Iowa,  15;  Railroad  Co.  v.  Weber, 
33  Kan.  543,  52  Am.  Rep.  543,  21  Am.  &  Eng.  R.  Cas.  418. 
We  are  of  the  opinion  that  if  the  deceased  was  ejected  from 
the  train  when  he  was  in  such  mental  or  physical  condition 
LUbiiuj  of  from  intoxication  or  other  cause  which  rendered  him 
eompanj  tor  incapable  of  caring  for  himself,  and  the  officers  or 
Mj^eatL'ipM-  ^g^"^s  in  charge  of  the  train  knew  of  his  then  help- 
iieii«er  After  less  condition,  and  to  put  him  off  the  train  in  such 
exi>»ufoB.  condition  at  that  time,  and  under  the  circumstances 
and  in   the  place  where  he  was  ejected,  would  necessarily  of 
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probably  expose  bim  to  danger  of  death  or  great  bodily  harm 
from  passing  trains,  and  that  while  in  such  condition  he  was, 
shortly  after  his  expulsion  run  over  and  killed  by  a  train  on 
the  road  of  appellant,  the  appellant  is  liable  for  the  damages 
resulting  for  killing  him.  It  follows  from  this  view  of  the  case 
that  the  court  did  not  err  in  refusing  the  instructions  offered  by 
counsel  for  appellant,  nor  did  the  court  err  to  its  prejudice  in  in- 
structing the  jury.  They  are  more  favorable  to  the  appellant 
than  it  was  entitled  to,  in  using  alone  the  words  ''  necessarily 
exposed, "  etc.  It  should  have  said  *  *  necessarily  or  probably, " 
etc. 

In  referring  to  the  ejection  of  the  deceased,  language  was 
used  in  the  instructions  as  follows:  **  That  defendant's  agents 
in  charge  of  said  train  at  that  time  knew  the  then  helpless  con- 
dition of  the  deceased,  and  the  danger  to  which  he 
would  be  exposed  by  being  then  and  there  ejected  proof  or 
from  said  train."     So  much  of  these  instructions  as  fcoowi«dfobj 
required  the  jury  to  believe  from  the  evidence  that  ^^p™*' 
the  agents  in  charge  of  the  train  knew  of  the  de- 
ceased's helpless  condition  when  they  ejected  him  is  correct. 
But,  in  so  far  as  it  required  appellee  to  prove  that  such  agents 
knew  the  results  which  would  necessarily  or  probably   flow 
from  their  act  of  expulsion,  it  is  incorrect. 

If  the  helpless  condition  of  the  deceased  at  the  time  of  his 
expulsion  is  shown,  and  that  the  agents  in  charge  of  the  train 
knew  of  it  when  they  so  expelled  him,  the  conclusive  pre- 
sumption follows  that  they  knew  the  consequence  which  would 
follow  such  acts ;  otherwise  it  would  be  a  most  difficult  task 
to  hold  a  party  liable  for  a  tort.  It  would  in  many  cases  be 
impossible  to  prove  that  the  party  who  was  charged  with  the 
wrongful  act  knew  what  would  result  from  it.  And,  from  the 
criticism  we  have  made  upon  the  instructions  given  by  the 
court,  we  think  they  state  substantially  the  law  of  the  case. 

There  was  an  error  committed,  to  the  prejudice  of  the  ap- 
pellant, which  makes  necessary  a  reversal  of  the  case.     Wood- 
ford H  ughes  was  introduced  as  a  witness  for  the  ap- 
pellee, and  over  the  objection  of  counsel  for  appel-   A4»iiwi*iiiiF 
lant,gave  testimonyas  follows :  *  *  By  Counsel  for  Ap-  ^f  dlilrtor.* 
pellee:   I  will  ask  you  if  any  member  of  that  train 
was  present  when  you  talked  with  the  policeman  at  Frankfort. 
Answer.     The  conductor  was  there.     Question.     Fitzgerald? 
An^iwer.  Yes,  sir.     Question.  Tell  what  was  said.     (Question 
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objectied  to  by  defendant.  Objection  sustained.)  Question. 
I  will  ask  you  if,  when  you  got  to  Frankfort,  you  got  any  an- 
nouncement that  a  man  had  been  killed  back  up  the  road. 
Answer.  Yes,  sir.  Question.  How  did  you  get  the  news? 
Don't  tell  what  was  said,  but  tell  the  manner  of  getting  it. 
Was  it  a  telegram,  do  you  know?  Answer.  I  don't  know 
how — whether  there  was  a  telegram  or  not — but  I  heard  them 
say  there  was  a  man  killed.  Question.  I  will  ask  you  whether 
at  that  time  you  heard  the  conductor  make  any  statement  as 
to  who  he  thought  it  was?  (Question  objected  to  by  defend- 
ant. Objection  overruled,  to  which  defendant,  by  counsel,  ex- 
cepted.) Answer.  He  said  he  expected  it  Weis  the  man  he  put 
off  the  train." 

This  testimony  is  incompetent.  It  was  no  part  of  the  res 
^estcB,  The  conductor  of  the  train  is  the  agent  of  the  appel- 
lant for  the  purpose  of  operating  the  train.  No  statement  or 
declaration  of  his  can  bind  the  appellant,  except  it  was  made 
under  such  circumstances  as  to  make  it  a  part  of  the  res  gestce. 

The  court,  in  the  case  of  McLeod  v,  Ginther,  80  Ky.  399, 
8  Am.  &  Eng.  R.  Cas.  162,  rehearing  15  Am.  &  Eng.  R.  Cas. 
291,  held  the  statements  of  the  conductor  were  admissible,  as 
part  of  the  res  gestce,  which  were  made  in  a  few  seconds  after 
the  accident  which  resulted  in  the  death  of  Ginther,  and  in 
view  of  the  wrecked  train,  and  amid  the  search  for  persons 
whose  fate  was  then  unknown.  The  court,  in  McLeod  v. 
Ginther,  supra,  said:  **The  general  rule  is  that  all  declara- 
tions made  at  the  same  time  the  main  fact  under  consideration 
takes  place,  and  which  are  so  connected  with  it  as  to  illustrate 
its  character,  are  admissible  as  original  evidence,  being  what  is 
termed  a  part  of  the  res  gestce — in  other  words,  a  part  of  the 
thing  done."  The  declaration  in  question  was  not  made  at 
the  time  of  the  expulsion,  nor  at  the  time  of  the  killing,  but  a 
considerable  time  afterwards.  The  declaration  of  the  conduc- 
tor, as  proven  by  Hughes,  was  introduced  as  original  evidence. 
Doubtless  the  jury  regarded  it  as  tending  to  contradict  the 
testimony  of  the  conductor  when  he  says  he  put  deceased  off 
the  train  at  Vileys,  and  also  when  he  says  that  the  deceased 
was  not  in  the  helpless  condition  as  claimed  by  appellee.  The 
jury  may  have  regarded  it  as  an  acknowledgment  of  the  con- 
ductor that  he  knew  the  deceased  was  in  a  helpless  condition 
when  ejected.  The  court  can  see  how  counsel  for  appellee 
could   have  used   it  in  argument   effectively.     It  may  have 
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weighed  heavily  with  the  jury  in  reaching  its  conclusion  as  to 
the  condition  of  the  deceased  when  expelled,  and  as  to  the 
knowledge  of  the  conductor  as  to  such  condition.  It  is  fair 
to  conclude  that  the  jury  was  in  no  small  degree  influenced  by 
the  testimony  in  making  up  their  verdict,  as  they  would 
naturally  reason  that  the  conductor  would  not  have  **  ex- 
pected "  the  man  he  put  off  the  train  to  be  killed  if  he  had  put 
him  off  at  a  station,  and  in  a  condition  wherein  he  was  capa- 
ble of  taking  care  of  himself. 

The  statement  of  the  conductor,  not  being  part  of  the  res 
gestce^  was  incompetent  evidence,  and  it  was  an  error  of  the 
court  in  allowing  it  to  be  proven,  wherefore  the  judgment  is 
reversed,  with  directions  that  a  new  trial  be  granted  appellant, 
and  for  further  proceedings  consistent  with  this  opinion. 


Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  R.  Co. 

V, 

RUSS  (Charles  A.). 
(United  States  Circuit  Court  of  Appeals,  Seventh  Circuity  May  ii,  i895.> 

Action  for  Wrongful  Ejection  of  Passenger  [(1)  p.  156]. — Refusal  of  Imma- 
terial I ntructlons —Extent  of  Injury^ — Where  the  extent  of  an  injury  sus- 
tained hy  a  piissenger  wronj»fully  ejected  from  a  train  by  the  conductor 
thereof  m  nowise  depends  upon  ihe  intention  or  good  faith  of  the  con- 
ductor, there  is  no  error  in  refusing  to  instruct  the  jury  as  to  the  right 
of  the  company  to  issue  tickets  with  conditions  attached,  similar  to  that 
held  by  the  passenger^  or  to  issue  reasonable  instructions  to  conductors 
in  respect  thereto.     {Page  143.) 

Same— Resistance  to  Expulsion — Damages  [(4)  d.  161] — A  passenger 
wronj^fully  ejt'cied  from  a  train  may  recover  lor  increased  injuries  sus- 
tained by  liim  because  of  sufficient  resistance  on  his  part  to  denote  that 
he  is  being  removed  against  his  will.  Per  Woods,  Cir.  J.,  and  Jenkins. 
Cir.  J.     (Page  143  ) 

Same— Same— Same— Extent  of  Resistance  Permissiblet— If  there  is  no 
right  to  eject  a  p.issenger,  he  may  resist  the  ejection  with  all  needful 
force,  and  the  company  will  be  liable  for  the  trespass  and  all  the  conse- 
quences thereof,  whether  he  succeed  in  remaining  on  the  iram  or  be 
put  off.  Distinguishing  Railroad  Co.  v.  Winter's  Admir.,  143  U.  S.  73^ 
52  Am.  &  Eng.  R.  Cas.  328.     Per  Showalter,  Cir.  J.     (Page  144.) 

Error  to  United  States  circuit  court,  district  of  Indiana^ 
Affirmed. 
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The  plaintiff  was  a  passenger  on  one  of  defendant's  trains 
-from  Louisville,  Ky.,  bound  to  Indianapolis.     He  tendered 
to  the  conductor  a  mileage  ticket,  which,  by  -the 
conditions  annexed  to  it,  was  not  transferable,  and 
required  the  passenger  presenting  it  to  sign  his  name  upon  the 
ticket,  in  the  presence  of  the  conductor,  in  order  to  identify 
himself.     The  company  has  issued  instructions  to  its  conduc- 
tors requiring  them  to  enforce  these  conditions  strictly,  with- 
out fear  or  favor.     The  conductor  required   the   plaintiff  to 
sign   his  ticket,   which   he  did ;    but    the  conductor,    in  the 
erroneous  belief  that  the  plaintiff  was  not  really  the  owner  of 
the  ticket,  took  it  up,  and  required  the  plaintiff  to  pay  fare. 
'Upon  his  refusal  to  do  so,  he  was  forcibly  put  off  the  train  at 
Jeffersonville,  Ind. 

The  plaintiff  claimed  that  the  force  used  in  overcoming  his 
resistance  to  expulsion  brought  on  a  nervous  disorder,  from 
which  he  had  previously  been  suffering. 

Samuel  O,  Pickens,  for  plaintiff  in  error. 
Albert  /.  Beveridgey  for  defendant  in  error. 

Before  WOODS,  JENKINS,  and  Showalter,  Circuit  Judges. 

Woods,  Circuit  Judge. — This  action  was  for  the  wrongful 
removal  of  the  appellee  from  a  passenger  train  of  the  appel- 
lant.    The  case  is  here  the  second  time,  and  for  a 
■uumMitl        fuller  statement   of   it   reference  is  made   to   the 
opinion   reported  in  57  Fed.  822,  18  U.  S.  App. 

279- 

The  first  recovery,  which  was  for  $1000,  was  reversed  because 

the  jury  was  instructed  that  punitive  damages  might  be  allowed 

if  the  injury  was  wanton. 

The  judgment  against  which  relief  is  now  sought  is  for 
$2500,  and  the  errors  assigned  again  relate  to  instructions 
given  and  refused,  and  it  is  stated  in  the  brief  of  appellant 
that  the  only  error  relied  upon  is  the  refusal  of  the  court  to 
give  the  instructions  asked. 

There  are  two  of  them.  The  first  is  to  the  effect  that  rail- 
road companies  have  the  right  to  issue  nontransferable  mileage 
ErroruM-  tickcts  with  reasonable  conditions  attached,  like 
■i«Ded.  those  attached  to  the  ticket  sold  by  the  appellant 

to  the  appellee,  and  in  regard  thereto  to  issue  reasonable 
instructions  to  conductors,  like  those  shown  to  have  been 
issued  by  the  appellant  to  its  conductors. 
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All  evidence  in  respect  to  the  ticket  and  its  conditions,  and 
in  respect  to  the  rules  and  regulations  of  the  company  on  the 
:subject,  was  introduced  on  behalf  of  the  appellant,  and  the 
ai^ument  in  support  of  the  proposed  instruction  is  that:  **  If 
the  conditions  attached  to  the  ticket,  and  the  instructions  of 
the  company  under  which  the  conductor  was  acting,  were  rea- 
sonable, and  such  as  the  company  might  lawfully  make  and 
enforce,  and  the  conductor  was  acting  thereunder  in  good 
faith,  with  no  purpose  to  oppress  or  wrong  the  passenger,  the 
defendant  in  error  was  not  entitled  todamagefor  any  increased 
humiliation  and  shame  and  consequent  mental  suffering  result- 
ing from  the  determined  action  of  the  conductor  in  obedience 
to  said  conditions  and  instructions." 

The  proposition  is  too  remote  and  intangible  to  be  availing. 
There  is  nothing  in  the  conditions  of  the  ticket,  or  in  the  regula- 
tions of  the  company  in  respect  to  tickets  of  that 
•class,  which  a  fair-minded  juror,  though  unaided  by  f,J*"y/' 
.an  instruction,  could  have  regarded  as  unreason- 
able, or  as  affecting  the  amount  of  damages  which  were  to 
be    awarded,  as  the  charge  of  the  court  required,  on  the  basis 
of    compensation    for    the    injury    actually    suffered    by    the 
appellee,  including  the   humiliation    and  consequent   mental 
suffering    caused    by   the    action    of    the  conductor.      The 
extent  of  that  injury — punitive  damages  being  excluded — in 
no  manner  depended  upon  the  intentions  or  good  faith  of  the 
-conductor.      It  was  material  to  consider  only  what  was  done 
by  the  conductor,  and  the  consequent  injury  to  the  appellee. 

By  the  second  request  the  court  was  asked  to  charge  that  if 
the  plaintiff  resisted  the  conductor's  efforts  to  eject  him,  so  as 
to  require  the  use  of  force,  and  such   resistance 
aggravated  or  increased  the  nervous  trouble  under  B'"'rt*nwto 
which  the  plaintiff  claimed  to  have  been  suffering,   damage*, 
the  resistance  and  resultant  increase  of  suffering 
should  be  considered  in  mitigation  of  damages. 

Our  views  upon  the  question  of  the  right  of  a  passenger 
upon  a  railroad  train  to  resist  wrongful  expulsion  are  indicated 
by  our  former  opinion  in  this  case.  The  rule  declared  by  the 
supreme  court  in  Railroad  Co.  v.  Winter,  143  U.  S.  60,  73,  52 
Am.  &  Eng.  R.  Cas.  328,  is  that  one  rightfully  on  a  train  as 
a  passenger  has  the  right  to  refuse  to  be  ejected,  and  to  make 
a  suiTicient  resistance  to  denote  that  he  is  being  removed 
against  his  will.     There  was,  therefore,   no  error  in  refusing 
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the  instruction  in  question.  If  it  had  been  limited  to  injury 
caused  by  a  voluntary  or  intended  excess  of  resistance  over 
what  was  necessary  to  show  the  unwillingness  of  the  appellee 
to  be  expelled  from  the  train,  it  ought  perhaps  to  have  been 
given ;  but  to  the  extent  of  rightful  resistance,  if  increased 
injury  resulted,  the  right  to  increased  compensation  necessarily 
followed. 

Showalter,  Circuit  Judge  (concurring). — If  the  passenger 
be  ordered  to  leave  the  train,  his  getting  off  is  prima  facie 
caused  by  the  otder.  He  need  not  resist  **to 
Same-EzteBt  denote*'  that  his  leaving  is  "against  his  will."  If, 
orresiiuuee.  however,  the  company  have  no  right  to  eject  him, 
he  may  repel  the  assault  with  all  needed  force,  and 
the  company  will  be  liable  for  the  trespass  and  all  the  conse- 
quences thereof,  whether  he  succeeded  in  remaining  on  the 
train  or  be  put  off.  On  the  other  hand,  if  the  passenger  be, 
like  a  ticketholder  in  a  theater,  a  licensee,  then  he  must  leave 
the  train  when  ordered.  By  refusing,  he  becomes  himself  a 
trespasser,  and  may  be  put  off.  On  either  theory,  the  com- 
pany would  be  liable  for  refusal  to  carry  him,  and  this  liability 
might  involve  consequences  of  aggravation.  On  the  former 
theory,  an  action  would  also  lie  for  the  assault,  but,  of  course, 
not  on  the  latter. 

The  dictum  in  Railroad  Co.  v.  Winter,  143  U.  S.  73,  52 
Am.  &  Eng.  R.  Cas.  328,  that  one  **  rightfully  on  the  train 
as  a  passenger**  has  **the  right  to  refuse  to  be  ejected  from 
it,  and  to  make  a  sufficient  resistance  to  being  put  off  to  denote 
that  he  is  being  removed  by  compulsion  and  agamst  his  will," 
implies  that  the  public  interest  agamst  a  breach  of  the  peace 
may  be  a  limitation  upon  the  rights  of  the  injured  party  in 
trespass  against  the  wrongdoer.  Substantially  this  idea  was 
the  ground  of  decision  in  the  overruled  case  of  Newton  v. 
Harland.  39  E.  C.  L.  952,  in  England,  and  in  the  cases,  also 
overruled,  of  Dustin  v.  Cowdry,  23  Vt.  635,  and  Reeder  v, 
Purdy,  41  111.  279,  in  America.  The  passenger  cannot  have 
the  right  to  remain  on  the  train  while  the  carrier  has  the  right 
to  eject  him.  The  latter  cannot  be  saved  from  the  conse- 
quences of  the  former's  resistance  to  an  unlawful  attempt  to 
eject  him.  A  right  on  the  part  of  the  carrier  to  persist  in  the 
assault  cannot  arise  out  of  a  resistance  by  the  passenger 
greater  than  necessary  **  to  denote  "  that  he  is  **  being  removed 
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by  compulsion  and  against  his  will."  The  passengers  right  to 
remain  on  the  train  secure  from  assault  cannot  be  lost  or 
impaired  by  such  persistent  resistance  to  a  wrongful  assault. 

In  Railroad  Co.  v.  Winter  s  Adm*r  the  passenger  was  hurt 
as  a  consequence  of  a  resistance  obviously  much  more  than 
sufficient  **  to  denote  **  that  he  was  '*  being  removed 
against  his  will,*'  but  the  carrier  was  held  for  such  *•"«»*  co- 
hurt.     As  stated    in    the  report,   "there  was  no  umj •uJitHd. *" 
question  in  the  case  respecting  the  measure  of  dam- 
ages."    The  dictum  above  quoted  was  aside  from  the  case. 

I  agree  that  we  must  affirm.  But,  since  we  hold  that  the 
order  to  leave  the  train  does  not  make  the  passenger  who  dis- 
obeys a  trespasser,  our  judgment  must  necessarily  mean  that 
the  defendant  is  liable  for  the  consequences  of  whatever 
resistance  the  passenger  wrongfully  assaulted  and  expelled  saw 
fit  to  make. 

The  judgment  of  the  circuit  court  is  affirmed. 


Gillan  (Frank) 

V. 


Minneapolis,  St.  Paul  &  Saulte  Ste.  Marie  Rail- 
way Co. 

(Supreme  Court  of  Wisconsin,  December  17,  1895,) 

Ejection  of  Passengers  [(1)  p.  156]— Ejection  at  Place  Other  than  Station — 
Excessive  Damages  [(4)  p.  i6r].— Where  a  passenger  is  wrongfully  ejected 
(rr>ni  a  train  on  a  rainy  day,  more  than  a  mile  from  any  house,  and  sev- 
eral miles  from  a  station,  a  judgment  therefor  for  $750  is  excessive, 
tliere  being  no  grounds  for  substantial  damages  shown  other  than  men- 
tal and  physical  suffering,  and  no  facts  entitling  the  passenger  to 
exemplary  damages.    (Page  147.) 

Appeal  from  Oneida  county  circuit  court.  Reversed  con- 
ditionally. 

The  action  is  brought  to  recover  damages  for  the  alleged 
wrongful  ejectment  of  plaintiff  decedent  from  defendant's 
train.     Frank  Gillan,  on  July    11,    1893,  boarded  ^^^ 

one    of     defendant's    accommodation     trains,    at 
Cavour.     He  paid  the  regular  fare  from  Cavour  to  Pembine 
2 (N.  8.)  A.  &  £.  R.  Cas— 10 
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to  the  conductor  on  the  train.  The  conductor  gave  him  no 
ticket  or  other  evidence  that  he  had  paid  his  fare.  At  the 
station  at  Armstrong  Creek,  and  before  reaching  Pembine, 
the  train  upon  which  Gillan  was  was  delayed,  and  put  upon  a 
sidetrack.  Afterwards  another  mixed  train,  going  towards 
plaintiff's  destination,  came  along,  and  took  the  car  in  which 
he  was,  and  proceeded  on  its  way. 

The  conductor  of  this  train  demanded  of  Gillan  a  ticket  or 
his  fare.  For  his  failure  to  produce  either,  the  train  was 
stopped,  and  Gillan,  at  the  conductor's  command,  went  off. 
The  place  was  more  than  a  mile  from  any  house,  and  between 
three  and  four  miles  from  Armstrong  Creek  station.  The  day 
was  rainy.  Through  a  drenching  storm  Gillan  returned  to  the 
station.  The  same  night  he  was  carried  to  Pembine,  by  the 
same  train  and  conductor  with  whom  he  had  started  in  the 
morning,  and  without  further  payment  of  fare. 

Gillan  was  subject  to  inflammatory  rheumatism.  He  claims 
that  his  exposure  to  the  storm  and  wetting  brought  on  an 
attack  of  rheumatism ;  that  he  suffered  from  it  a  long  time, 
and  did  no  work ;  that  he  supposed  that  it  was  the  wetting 
which  caused  the  attack  of  rheumatism,  but  does  not  know. 
He  was  not  sick,  nor  confined  to  his  house,  made  no  com- 
plaint, and  had  no  medical  attendance  or  advice.  His  neigh- 
bors and  familiars  noticed  no  difference  in  his  appearance  or 
conduct.  There  was  no  evidence  to  show  loss  of  time  from 
his  business  or  employment;  no  expense  of  nursing  or  medical 
service. 

There  was  no  ground  for  substantial  damages  other  than 
physical  and  mental  suffering.  It  was  not  a  case  for  exem- 
plary damages.  The  charge  of  the  trial  court  was  to  this  effect. 
The  jury  assessed  the  plaintiff's  damages  at  $1500.  As  a 
condition  against  the  granting  of  a  new  trial  on  the  ground 
that  the  damages  were  excessive,  the  plaintiff  remitted  $750 
from  the  verdict,  and  had  judgment  for  $750,  from  which  the 
defendant  appeals.  Since  the  appeal  was  taken,  Gillan  has 
died,  and  his  administratrix  has  been  substituted  as  respond- 
ent herein. 

Alfred  H,  Bright,  for  appellant. 
Alban  &  Barnes,  for  respondent. 

Newman,  J. — K  does  not  appear  that  any  substantial 
error  occurred   in  the  progress  of  the  trial.     There  was  little 
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to    be   considered    by   the   jury   besides   the   assessment   of 
the  plaintiffs  damages.      It  was  not  a   case    for  ^^^^^^^^ 
exemplary  damages,  but  for  compensatory  damages  danage  ror 
only.     So  the  trial  court  advised  the  jury.     Yet  the  ^Jeetioa  ami 
jury  assessed  the  damages  at  a  sum  so  evidently  and  *'**'' 
largely  disproportionLte  to  the  injury  actually  sustained  that 
the   trial  judge  promptly  required  one  half  to  be   remitted, 
as  the  condition  upon  which  the  verdict  should  be  permitted 
to  stand.     The  judge  might  well  have  set  aside  the  verdict 
altogether,  for  the  large  proportion  of  the  verdict  which   he 
required   to  be  remitted  sufficiently  indicates  that  he  enter- 
tained the  opinion  that  the  verdict  was  so  large  as  to  make 
it  manifest  that  it  was  the  product  of  prejudice,  partiality,  or 
other  improper  bias. 

The  parties  are  entitled  to  have  even  an  assessment  of  damages 
made  by  a  fair  and  impartial  jury,  and  to  have  the  impartial 
judgment  of  the  jury  in  that  behalf.  But  the  trial  court  has 
a  large  discretion  in  such  cases,  whether  it  will  allow  a  part  to 
be  remitted,  and  the  verdict  to  stand  for  the  balance,  or 
whether  it  will  set  the  verdict  aside  altogether,  and  grant  a 
new  trial.     Corcoran  z;.  Harran,  55  Wis.  120. 

But  it  appears  to  this  court  that,  after  one  half  has  been 
remitted  from  the  verdict,  it  is  evidently  still  too  large  for  fair 
compensation :  for  there  is   really  no  evidence  of 
time  lost  from   business  or  occupation,  or  of  ex-  ^^^^^ 
penses  incurred,  or  of  confinement  by  sickness,  or 
of  any  unusual  inconvenience.     The  practice  in  such  cases  in 
this  court  is  well  established.      It  is  to  reverse  the  judgment, 
and   remand  for  a  new  trial,  unless  the  plaintiff  shall   remit 
from  his  verdict  so  as  to  reduce  it  to  such  sum  as  the  court  shall 
deem  satisfactory.       Potter  v.    Railway   Co.,   22  Wis.    615; 
Goodno  V.  Oshkosh,  28  Wis.  300;  Baker  v,  Madison,  62  Wis. 
137,  583  ;  McLimans  v.  City  of  Lancaster,  63  Wis.  596;  Hed- 
dlesz/.  Railway  Co.,  74  Wis.  239,  39  Am.  &  Eng.  R.  Cas.  645  ; 
Waterman  v.  Railway  Co.,  82  Wis.  613. 

The  case  of  Baker  v.  Madison,  supra,  is  possibly  mislead- 
ing, and  possibly  does  not  express  very  clearly  what  was 
intended.  The  case  had  been  tried  three  several  times.  The 
verdict  on  the  third  trial  was  much  larger  than  on  either 
previous  trial.  Indeed,  it  was  twice  as  large,  and  so  in  fact 
afforded  intrinsic  evidence  o^  passion  and  prejudice.  This 
fact  brings  the  case  within  the  rule  stated  above,  and  followed 
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by  the  later  cases.  It  appears  to  this  court  that  the  verdict^ 
after  the  remission  of  one-half,  is  yet  too  large  by  half. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial,  unless  within  30  days  after 
the  remittitur  is  filed  in  that  court  the  plaintiff  shall  remit  in 
writing  from  the  verdict  all  damages  in  excess  of  $350,  and 
file  such  remission  with  the  clerk  of  the  trial  court. 

In  that  case  judgment  is  to  be  entered  for  the  plaintiff  on 
the  verdict  for  $350  and  the  costs  in  the  circuit  court. 


Kansas  City,  Ft.  Scott  &  Memphis  Railroad  Co» 

V. 

Sokol  (John). 

{Supreme  Court  of  Arkansas,  Oct,  19,  1895.) 

Action  for  Ejectment  of  Passengers — Remarks  of  Counsel— Prejudicial 
Error — What  Constitutes. — In  an  action  against  a  railroad  company  for 
ejectment  of  plaintiff  from  its  train,  and  in  which  action  the  railroad 
company  toolc  a  change  of  venue  on  the  ground  of  local  prejudice,  the 
counsel  for  the  plaintiff  proposed  to  read  to  the  jury  the  record  of  the 
facts  shown  by  the  motion  for  such  change  of  venue ;  to  this  the  defend- 
ant's counsel  objected,  whereupon  plaintiff's  counsel  remarked,  '*  I  have 
no  doubt  they  will  try  to  interrupt  me.  It  is  the  hit  dog  thnt  alwa3rs 
howls."  Upon  this  the  court  remarked,  "  I  expect  that  is  an  improper 
argument."  to  which  plaintiff's  counsel  rejoined  by  urging  that  he  had 
"  a  right  to  read  the  record  in  this  case."  "This  point  was  briefly  buffeted 
between  the  court  and  counsel,  whereupon  plaintiff's  counsel  said.  "I 
submit  this '  that  if  the  record  show  that  this  case  was  removed  from 
Crittenden  County  upon  the  affidavit  of  these  parties  that  they  could 
not  get  a  fair  trial,  that  the  feeling  in  Crittenden  County  is  so  sironj^ly 
aq:;iinst  them  there.  I  submit  that  is  a  matter  of  recoid  which  ran  be  read 
to  the  jury."  from  which  the  court  dissented.  Heltf,  that  such  conduct 
on  tlie  part  of  the  counsel  was  priejudicial  error.    {P(^e  i  J4.) 

Same— Same — Same. — In  his  argument  to  the  jury,  pUnntiff's  counsel 
stated  that  there  were  a  great  many  passengers  on  board  thr  train  from 
which  the  plaintiff  was  ejected,  and  that  "  this  railroad  knows  of  every- 
body on  there,  where  all  those  passentsers  are,  and  where  they  can  be 
found,  and  they  could  have  been  brought  here  to  testify."  Counsel  for 
defendant  objected  to  this,  and  the  court  said  that  counsel  must  confine 
himself  to  the  evidence,  whereupon  plaintiff's  counsel  substantially  re- 
iterated the  objectionable  remarks,  and  insisted  that  the  railroad  com- 
pany had  a  record  which  showed  where  everybody  got  off  the  train,  and 
that  **  it  is  probably  true  that  they  made  investigation,  and  found  out 
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it  would  not  do  any  good  to  bring  them  here."  No  evidence  was  in  the 
•case  supponing  any  such  statements.  //M  that  such  conduct  of  coun- 
-sel  was  prejudicial  error.     (Page  155.) 

Appeal  from  Mississippi  county  circuit  court.     Reversed. 

Adams  &  Trimble  and  Wallace  Pratt ^  for  appellant. 
W,  A,  Percy  and  St,  John  Waddilly  for  appellee. 

Battle;,  J. — John  Sokol  brought  this  action  against  the 
Kansas  City,  Ft.  Scott  &  Memphis  Railroad  Com- 
pany  in  the  Crittenden  circuit  court  to  recover 
damages  sustained  by  him  through  the  unlawful  acts  of  the  de- 
fendant. He  alleged  that,  having  purchased  of  the  defendant 
a  ticket  on  the  24th  of  December,  1890,  which  entitled  him 
to  transportation  over  its  road  from  West  Memphis  to  Jericho, 
in  this  state,  he  entered  a  passenger  train  of  the  defendant 
going  to  Jericho,  at  West  Memphis,  and  delivered  his  ticket 
to  the  conductor;  and  that  thereafter,  before  he  reached 
Jericho,  without  any  fault  or  misconduct  on  his  part,  the  em- 
ployes of  the  defendant,  with  force  and  arms  seized  him  and 
wantonly  ejected  him,  with  great  indignity,  from  the  train,  to 
the  ground  below,  whereby  he  was  damaged  in  the  sum  of 
$10,000. 

The  defendant  answered,  and  denied  the  allegations  of  the 
plaintiff,  and  alleged  that  he  was  drunk  and  disorderly  on  the 
train,  and  guilty  of  using  profane  and  vulgar  language  in  the 
presence  of  lady  passengers,  and  otherwise  so  misconducted 
himself  as  to  make  it  the  duty  of  the  conductor  to  eject  him 
from  the  train. 

The  venue  in  the  case  was  changed,  on  the  application  of 
•defendant,  from  Crittenden  to  Mississippi  county. 

The  issues  were  tried  by  a  jury.     The  evidence  adduced  in 
the    trial   was   conflicting.      It    was   proved   that 
Sokol  entered  a  train  of  the  defendant  at  West  Mem-  FmIs  profea. 
phis,  and  was  put  off  by  the  conductor  before  he 
reached  Jericho,  the  place  of  his  destination,  at  a  place  which 
was  not  a  station.       But  as  to  the  delivery  of  a  ticket  or  pay- 
ment   of  fare  by  him   to  the  conductor,  witnesses  were  not 
agreed.     The  conductor  and  a  brakeman  testified  that  he  did 
not,  while  he  swore  that  he  purchased  a  ticket  from  the  de- 
fendant which  entitled  him  to  transportation  in  a  passenger 
train   over  its  road  from  West  Memphis  to  Jericho,  and  de- 
livered it  to  the  conductor  after  entering  the  train  and  intro- 
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duced  evidence  corroborating  his  statement.     As  to  the  place  | 

he  was  put  off,  evidence  was  adduced  tending  to  show  it  was 
a  short  distance  beyond  the  station  of  Marion,  near  a  trestle, 
and  where  the  roadbed  was  four  or  five  feet  high,  and  a  ditch 
filled  with  water  was  at  the  foot  of  the  embankment.  It  was 
raining  or  sleeting  at  the  time  he  was  ejected. 

Evidence  was  also  adduced  tending  to  show  that  Sokol  was 
intoxicated  and  noisy  at  the  time  he  was  put  off  the  train ; 
that  he  used  profane  language  in  the  presence  of  ladies ;  and 
that  he  attempted  to  sit  in  the  lap  of  a  colored  woman,  and 
when  she  remonstrated,  cursed.  But  this  evidence  was  contra- 
dicted by  other  testimony.  It  does  not  appear,  however,  that 
he  was  ejected  on  account  of  his  noise,  profane  language,  or 
improper  conduct,  but  because  he  failed  to  pay  fare,  or  de- 
liver a  ticket  showing  that  he  had  done  so. 

Witnesses  do  not  agree  as  to  the  manner  in  which  he  was 
ejected.  Some  testified  that  he  was  put  off  in  a  rude  manner; 
was  pitched  off  while  the  train  was  moving  with  such  force 
that  he  fell  down  the  embankment,  and  lay  prostrate  in  the 
mud  and  water.  Others  testified  that  no  violence  was  used, 
and  that  he  alighted  on  his  feet,  and  fell  after  the  men  who 
put  him  off  had  left  him  standing. 

The  conductor  testified  that  he  made  a  report  to  the  defend- 
ant, showing  how  many  tickets  he  received  from  West  Mem- 
phis to  Jericho  on  the  day  Sokol  was  ejected,  which  was  sent 
to  Kansas  City,  but  he  did  not  know  whether  it  was  then  in 
existence,  and  did  not  remember  what  it  showed.  There  was 
no  evidence  that  any  record  was  kept  of  the  names  of  those 
who  purchased  tickets  or  delivered  them  to  the  conductor. 

Upon  the  last  argument  of  the  case  before  the  jury,  Mr. 
Percy,  counsel  for  plaintiff,  who  was  making  it,  said : 

*'Now,  gentlemen  of  the  jury,  why  is  this  case  here,   and 
why  are  the  people  of  Mississippi  county  called  up- 
AnrnmeHtof     on  to  try  a  railroad  company  running  thiough  an- 
conoMi.  other   county    for    an    offense    committed  in    that 

county?  The  case  is  here  on  a  change  of  venue 
from  the  good  county  of  Crittenden,  and  who  got  it?  Gentle- 
men of  the  jury,  how  did  it  come  here  ?  We  find  the  papers 
of  this  case  after  the  trial  of  it  at  Marion." 

Mr.  Trimble,  counsel  for  the  defendant,  interrupting,  said; 
'*  If  the  court  please,  we  think  that  is  an  improper  argument." 

Mr.  Percy  said:  **  I  have  no  doubt  they  will  try  to  inter- 
rupt me.      It  is  the  hit  dog  that  always  howls." 
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The  Court  said:  **  I  expect  that  is  an  improper  argument." 

Mr.  Percy  said:  **  I  am  not  going  to  read  any  of  the  evi- 
dence in  that  case." 

The  Court:  '*  I  think  it  is  improper  to  refer  to  the  change 
of  venue." 

Mr.  Percy :  **  I  have  a  right  to  read  the  record  in  this  case." 

The  Court :  I  do  not  think  the  jury  has  anything  to  do  with 
the  change  of  venue." 

Mr.  Percy:  **  Your  honor  will  not  let  me  state  to  the  jury 
why  this  case  was  brought  from  Crittenden  county  ?  " 

The  Court:  **  No,  sir;  because  that  might  defeat  the  ob- 
ject the  defendant  had  in  bringing  it  from  one  county  to  an- 
other." 

Mr.  Percy:  **Very  well,  sir.  I  don't  blame  them  for 
wanting  to  keep  that  fact  away  from  the  jury." 

Mr.  Trimble:  •*  Now,  we  except  to  that.  We  think  that 
it  is  an  improper  statement  to  make  to  the  jury." 

The  Court:  **  I  think  our  supreme  court  has  passed  upon 
the  question,  and  has  properly  held  that  it  is  entirely  foreign 
to  the  case,  and  the  jury  should  not  consider  and  counsel 
should  not  argue  it.  I  am  satisfied  Mr.  Percy  overlooked  that 
at  the  time." 

Mr.  Percy:    *'  I  don't  want  to  travel  out  of  the  record." 

The  Court:  **  It  is  not  outside  of  the  record,  but  it  is  not 
proper  to  comment  on  it,  because  it  is  not  a  matter  that  the 
jury  have  anything  to  do  with." 

Mr.  Percy:  "  I  submit  this:  that  if  the  record  shows  that 
this  case  was  removed  from  Crittenden  county  upon  the  affi- 
davits of  these  parties  that  they  could  not  get  a  fair  trial,  that 
the  feeling  in  Crittenden  county  is  so  strongly  against  them 
there,  I  submit  that  is  a  matter  of  record  which  can  be  read  to 
the  jury." 

The  Court :  **  No,  sir.  It  is  not  a  matter  you  can  read,  or 
the  jury  can  consider,  in  arriving  at  their  verdict  in  the  case." 

Mr.  Percy:    **  Very  well,  sir,"  etc. 

Again,  in  the  concluding  portion  of  his  argument,  Mr. 
Percy  said: 

*•  A  great  many  passengers  were  on  board  that  train,  some 
going  to    Kansas  City.     This   railroad    knows  of  ArframeBtor 
everybody  on  there,  where  all  those  passengers  are,   cobbwi  eoa- 
and  where  they  can  be  found,  and  they  could  have  **■■•*• 
been  brought  here  to  testify. " 
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.    Mr.  Trimble :   *  *  That  is  not  in  evidence,  and  not  the  truth." 

The  court  said  that  counsel  must  confine  himself  to  the 
evidence. 

Mr.  Percy:  **  That  is  all  right.  I  say  this:  that  they  have 
a  record  showing  where  everybody  got  off  that  train,  and  they 
could,  had  they  so  desired,  have  made  an  investigation,  and 
found  where  everybody  got  off  that  train.  It  is  probably  true 
that  they  made  an  investigation,  and  found  out  it  would  not 
do  them  any  good  to  bring  them  here." 

Later  in  his  argument  Mr.  Percy  said:  **  Now,  gentlemen, 
taking  their  own  theory  of  this  lawsuit,  that  they  put  him  off 
because  he  was  too  drunk  to  behave  himself,  could  they  sit 
there,  and  see  him  fall  down, — a  man  in  that  condition,  in 
that  sort  of  weather?  They  knew  that  lO,  15,  or  20  trains  a 
day  were  running  on  that  track,  and  the  last  that  they  saw  of 
him  was  while  he  was  falling  down  the  side  of  the  track.  They 
did  not  know,  and,  in  the  language  of  Mr.  Vanderbilt,  they 
'  didn't  give  a  damn,'  whether  the  next  train  that  came  along 
ran  over  him  or  not." 

Mr.  Trimble:  **  If  the  court  please,  we  object  to  that  as  an 
improper  argument." 

Mr.  Percy:  "Let  the  hit  dog  howl  always.  But  these 
men  know  that  what  I  am  saying  is  so." 

The  Court:  **  I  hardly  think  the  expression  used  is  in  keep- 
ing with  the  dignity  of  the  court,  and  counsel  should  not  use 
such  expressions." 

Mr.  Percy:  **  I  used  it  in  quotation.  I  have  heard  it 
spoken  in  that  way.  I  say  the  inhumanity  of  patting  a  man 
off  in  that  condition,  in  that  sort  of  weather,  is  something 
these  people  should  be  made  to  smart  for." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$500,  and  the  court  rendered  judgment  accordingly,  and  the 
defendant  appealed. 

The  remarks  of  counsel  as  to  the  change  of  venue  and  the 
record    kept  by   the  appellant    were   unquestion- 
Saiirrtiktld.      ^^^y  in^proper.    The  question  is,  should  the  judg- 
ment of  the  trial  court  be  reversed  on  account  of 
them? 

Courts  are  instituted  for  the  purpose  of  enforcing  the  right 
and  redressing  wrongs,  according  to  the  laws.  In  jury  trials, 
evidence  is  adduced  for  the  purpose  of  ascertaining  the  truth, 
and  instructions  are  given  by  the  court  to  inform  the  jury  as 
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to  the  law  applicable  to  the  facts.  Jurors  should  ascertain  the 
truth  from  the  evidence,  and  apply  the  law  as  given  by  the 
court  to  the  facts  as  they  find  them,  and  return  a  verdict  ac- 
cordingly. Except  as  to  those  facts  of  which  courts  take 
judicial  notice,  juries  should  consider  only  the  evidence 
adduced. 

Arguments  by  counsel  of  the  evidence  adduced  and  the 
law  as  given  by  the  court  are  allowed  only  to  aid  them  in 
the  discharge  of  their  duty.  Within  these  limits 
counsel  may  present  their  client's  case  in  the  w»***»f 
most  favorable  light  they  can.  When  they  go  be-  JlJUiJi" 
yond  them,  and  undertake  to  supply  the  deficien- 
cies of  their  client's  case  by  assertions  as  to  facts  which  are 
unsupported  by  the  evidence,  or  by  appeals  to  prejudices 
foreign  to  the  case,  they  travel  outside  of  their  duty  and 
right,  and  abuse  the  privilege  of  addressing  the  jury  by  using 
it  for  a  purpose  it  was  never  intended  to  accomplish ;  for  such 
assertions  or  appeals  can  serve  no  purpose  except  to  mislead 
the  jury  and  defeat  the  ends  of  the  law  in  requiring  them  to 
confine  their  consideration  to  the  evidence  adduced,  and  the 
law  embodied  in  the  instructions  of  the  court.  Hence  it  is 
the  obvious  duty  of  courts,  in  furtherance  of  the  object  of 
their  creation,  to  prevent  such  assertions  or  appeals,  or,  when 
made,  to  remove  their  evil  effects  so  far  as  they  can ;  and 
attorneys,  in  the  making  of  them,  if  they  are  calculated  to 
prejudice  the  rights  of  parties,  are  guilty  of  a  violation  of  the 
law,  of  an  abuse  of  their  privileges,  of  conduct  unfair  and  un- 
becoming to  their  profession,  and  should  be  promptly  and 
sternly  rebuked  by  the  court,  and,  if  need  be,  punished. 
Railway  Co.  v,  Cavenesse,  48  Ark.  131,  132  ;  Bfown  v.  Swine- 
ford,  44  Wis.  282  ;  Holder  v.  State,  58  Ark.  473 ;  Ferguson 
V,  State,  49  Ind.  34;  Shular  v.  State,  106  Ind.  304;  and  Wal- 
dron  V.  Waldron,  156  U.  S.  361. 

While  it  is  the  duty  of  trial  courts  to  confine  counsel  within 
the  limits  of  legitimate  debate,  an  omission  to  do  this  duty, 
while  it  may  be  a  good  reason  for  criticism,  will 
not  always  entitle  the  appellant  to  a  reversal  of  the  P^nl'^w*! 
judgment  of  the  court  below.     A  failure  in  this  IlliHt. "  *'**' 
respect,  which  is  not  calculated  to  prejudice  the 
cause  of  the  appellant  in  the  minds  of  honest  men  of  fair 
intelligence,  is  not  a  ground  for  reversal.     But  material  state- 
mentSj   made  by  counsel  of  appellee  outside  the  evidence* 
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which  were  likely  to  injure  appellant,  and  were  excepted  to  by 
him  at  the  time,  and  were  not  cured  by  the  court,  do  consti* 
tute  a  good  cause  for  reversal. 

Ordinarily,  **  an  objection  by  the  opposing  counsel,  prompt- 
ly interposed,  followed  by  a  rebuke  from  the  bench,  and  an 
admonition  from  the  presiding  judge  to  the  jury  to  disregard 
prejudicial  statements,"  is  sufficient  to  cure  the  prejudice; 
but  instances  sometimes  occur  in  which  it  is  not  sufficient, 
as  Holder  v.  State,  58  Ark.  473 ;  Combs  v.  State,  75  Ind. 
220. 

The  remarks  of  appellee's  counsel  in  this  case  in  respect 
to  the  change  of  venue  were  unquestionably  improper,  for  the 
jury  had  nothing  to  do  with  that  subject.  The  mild  and 
doubting  way  in  which  the  court  sustained  the  objection  to 
the  remarks,  and  the  positive  manner  in  which  counsel  in- 
sisted upon  his  right  to  make  them,  were  calculated  to  render 
the  ruling  of  the  court  of  no  effect.  When  counsel  for  ap- 
pellee sought  to  convert  the  objection  of  appellant's  counsel 
into  a  confession  that  the  record  referred  to  was  evidence 
damaging  to  the  cause  of  appellant,  the  court  said :  **  I  expect 
that  is  an  improper  argument,"  and  counsel  for  appellee,  em- 
boldened by  the  doubting  manner  in  which  the  court  ex- 
pressed his  opinion,  positively  and  unqualifiedly  asserted  that 
he  had  **a  right  to  read  the  record  in  this  case." 

When  counsel  said,  **  I  don't  want  to  travel  out  of  the 
record,"  the  court  replied,  **  It  is  not  outside  of  the  record, 
but  it  is  not  proper  to  comment  on  it,  because  it  is  not  a 
matter  that  the  jury  have  anything  to  do  with."  Encouraged 
by  this  remark,  counsel  again  insisted  on  his  right  to  read  to 
the  jury  the  record  showing  the  proceedings  of  the  court  in 
respect  to  the  change  of  venue  by  saying:  **  I  submit  this: 
that  if  the  record  shows  that  this  cause  was  removed  from 
Crittenden  county  upon  the  affidavit  of  these  parties  that  they 
could  not  get  a  fair  trial,  that  the  feeling  in  Crittenden  county 
is  so  strongly  against  them  there,  I  submit  that  is  a  matter 
of  record  which  can  be  read  to  the  jury." 

And  when  the  record  as  to  the  change  of  venue  was  in  this 
manner  brought  before  the  jury,  the  court  virtually  bearing 
witness  to  the  fact  that  counsel's  statements  were  sustained  by 
the  record,  counsel  for  appellee  ceased  to  contend  that  it  was 
proper  for  the  jury  to  consider  it.  These  statements,  ad- 
mitted by  the  court  to  be  true,  had  then  made  their  impres- 
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sioji3  upon  the  minds  of  the  jury  which  could  not  be  easily 
removed.  The  apparent  doubt  of  the  court,  and  the  posi- 
tive, unqualified,  and  repeated  assertions  of  counsel  were  not 
likely  to  accomplish  that  effect.  We  think  the  statements 
were  prejudicial  to  appellant.  The  liberal  verdict  of  the  jury 
tends  to  confirm  us  in  that  conclusion. 

The  statements  made  by  counsel  to  the  effect  that  appellant 
kept  a  record  of  the  passengers  on  the  train  from  which  ap- 
pellee was  ejected,  and  knows  where  they  are,  and 
could  produce  their  testimony,  were  unsustained  ^7""!***,**'* 
by  the  evidence,  and  likewise  improper,  and  should  deuce -Krrer. 
have  been   excluded   from   the  jury.      The  other 
remarks  objected  to  were  based  on  evidence,  except  as  to  the 
lo,  15,  or  20  trains  passing  daily  over  the  track  of  appellant's- 
railroad. 

Appellant  asked  the  court  to  instruct  the  jury  as  follows: 
•*If  the  plaintiff  had  a  ticket  entitling  him  to  ride  from 
Memphis  to  Jericho,  but  failed  or  refused  to  exhibit  or  sur- 
render his  ticket,  claiming  that  he  had  surrendered  it  to  the 
conductor,  when  he  had  not,  the  conductor  had  a  right  to  put 
him  off  anywhere;  and,  if  he  did  put  him  off  under  these 
circumstances,  your  verdict  should  be  for  the  defendant." 
And  the  court  amended  it  by  adding:  **  Unless  the  jury  find 
from  the  proof  that  he  was  put  off  at  an  unsafe  or  dangerous 
place,  and  that  he  was  thereby  injured,  or  unless  the  em- 
ployes of  defendant's  train  used  more  force  than  was  neces- 
i>ary  in  ejecting  plaintiff  from  the  train,"  and  gave  it  as 
amended.  Another  instruction  as  to  the  right  of  appellant  to 
0|ject  appellee  from  the  train  for  disorderly  conduct  was  re- 
quested by  appellant,  and  was  amended  by  the  court  in  the 
same  manner,  and  given. 

Appellant  insists  that  these  amendments  were  erroneous, 
"because  there  was  no  evidence  whatever  that  appellee  was 
put  off  at  an  unsafe  or  dangerous  place,  and  was  thereby  in- 
jured, or  that  more  force  was  used  ihan  was  necessary.**  We 
do  not  find  any  evidence  to  show  that  the  place  was  unsafe 
or  dangerous,  but  there  was  to  prove  that  more  force  was 
used  to  put  him  off  than  was  necessary. 

As  the  judgment  in  the  case  will  be  reversed,  it  is  unnec- 
essary to  say  more  about  these  amendments.  The  defect 
indicated  can  be  corrected  in  the  next  trial. 
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The  judgment  of  the  circuit  court  is  reversed^  and  the  cause 
remanded  for  a  new  trial. 

RiDDICK,  J.,  being  disqualified,  did  not  sit  in  this  case. 


ABSTRACTS   OF   RECENT   DECISIONS 

(1)  Ejectment  of  Pattengert[(1)  p.  162] — Province  of  Jury  4m  Con- 
Riding  Evidence  as  to  Justification  for  Ejection* — Where  the  evidence 
is  conflicting  as  to  whether  or  not  an  ejection  was  wrongful,  the  ques- 
tion is  for  the  jury.   Charleston  &  S.  R.  Co.  v.  Vamadore,  94  Ga.  639. 

SaLvne— Smoking  in  Car — Conclusiveness  of  Verdict. — Whether  or  not 
a  person  ejected  from  a  train  was  smoking  contrary  to  the  rules  of 
the  company  is  a  question  for  the  jury  upon  conflicting  evidence, 
and  their  finding  will  not  be  revised  by  the  appellate  court.  Nelson 
r.  Salt  Lake  R.  T.  Co.,  10  Utah  196. 

Same — Misleading  Instruction  as  to  Number  and  Credibility  of  IVit^ 
nesses, — In  an  action  to  recover  for  an  alleged  unlawful  ejection,  a 
charge  to  the  jury,  upon  the  issue  as  to  the  force  used,  that  the  tes- 
timony of  a  greater  number  of  credible  witnesses  whose  statements 
are  reliable  on  one  side  may  be  considered  of  more  reliance  and 
more  worthy  of  confidence  and  trust  than  the  testimony  of  an  equal 
number  of  witnesses  of  equal  credibility  on  the  other  side,  is  mis- 
leading as  dealing  only  with  the  question  of  credibility  and  leaving 
the  jury  to  determine  the  issue  upon  the  mere  preponderance  of 
numbers  on  one  side  or  the  other  without  calling  their  attention  to 
the  relative  intelligence  of  the  witnesses,  their  opportunity  to  observe 
what  took  place,  what  attention  they  paid  to  the  occurrence,  or  their 
ability  to  recall  and  state  it  in  its  details  correctly.  Schmitt  v.  Mil- 
waukee St.  R.  Co.,  89  Wis.  195. 

Same — Instructions  as  to  Credibility  of  Witnesses — Falsus  in  Una 
Falsus  in  Omnibus, — In  an  action  to  recover  for  an  alleged  unlawful 
ejection,  an  instruction  that  if  the  jury  believe  that  any  witness  has 
been  guilty  of  telling  what  is  untrue,  of  wilfully  and  knowingly  stat- 
ing a  falsehood,  then  they  are  at  liberty  to  reject  his  entire  testi- 
mony, is  erroneous.     Schmitt  v,  Milwaukee  St.  R.  Co.,  89  Wis.  105. 

The  court  said :  "  The  law  is  very  well  settled  that  in  order  10  author- 
ize the  jurv  to  reject  the  entire  tenimony  of  a  witness,  on  the  ground 
that  he  had  knowinglv  testified  lalsely  m  the  case,  such  fnlse  testimony 
must  have  been  in  relation  to  some  material  fact.  Mercer  v.  Wright,  3 
Wis.  645:  Morelvv.  Dunbar.  24  Wis.  193.  This  was  so  held  in  there- 
cent  case  of  Little  v.  Railway  Co..  88  Wis.  402.  in  which  many  authori- 
ties are  cited  to  the  same  effect." 

Same — Liability  of  Company  for  Expulsion  by  Lessee  of  a  Train, — 
Public,  policv  and  the  law  alike  forbid  that  a  railroad  company 
^should  be  allowed  to  place  its  road,  trains,  train  hands,  and  cars  in 
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the  hands  of  or  under  control  of  a  stranger,  and,  hence,  a  railroad 
company  leasing  a  train  and  train  hands  to  a  private  peison  for  ex- 
cursion purposes  is  liable  for  the  forcible  expulsion  by  the  lessee  of 
a  person  in  possession  of  a  ticket  issued  by  the  company  and  who 
entered  upon  the  train  for  the  purpose  of  transportation.  Chesa- 
peake &  O.  IL  Co.  V.  Osborne  (Ky.,  1895),  30  S.  W.  Rep.  21. 

Same — EjecHon  of  Trespasser — Unnecessary  Force, — ll  is  the  duty 
of  railway  employes  to  use  no  greater  violence  than  is  necessary  in 
ejecting  trespassers  from  trains,  and  where  more  than  necessary  force 
is  used  in  ejecting  a  trespasser  from  a  rapidly  moving  train  so  as  to 
seriously  injure  him,  the  company  is  liable.  Su  Louis  S.  W.  R.  Co. 
r.  HuCfman  (Tex.  Civ.  App.,  1895),  32  S.  W.  Rep.  30. 

Zzm^—AdmissibilUy  in  Evidence  oj  Declaration  of  Condncicr — Res 
gesicK, — The  declaration  of  a  conductor,  made  eight  or  ten  minutes 
after  the  ejection  of  a  passenger,  that  the  person  ejected  ought  to 
have  broken  his  neck,  is  inadmissible  as  a  part  of  the  res  gesta. 
Barker  v.  St   Louis,  L  M.  &  S.  Ry.  Co,  126  Mo.  143. 

Same — Submission  of  Question  of  Exemplary  Damages  to  Jury  [(4) 
p.  161]. — The  improper  admission  of  testimony  that  eight  or  ten 
minutes  after  an  ejection  the  conductor  who  had  assisted  therein 
said  that  the  plaintiff  ought  to  have  broken  his  neck  is  reversible 
error,  where  the  jury  had  submitted  to  them  the  question  of  exem- 
plary damages.     Barker  v,  St.  Louis,  L  M.  &  S.  R.  Co.,  126  Mo.  143. 

Same — Ejection  of  Trespasser—  Proof  as  to  Authority  of  Train 
Hands. — In  an  action  to  recover  for  injuries  sustained  by  the  ejec- 
tion of  a  trespasser  from  a  moving  train  by  the  porter  thereon,  it  is 
competent  to  show  the  general  authority  of  porters  in  this  respect  on 
the  line  in  question,  and  where  testimony  in  that  regard  has  been  in- 
troduced without  objection,  it  is  immaterial  that  evidence  was  also 
admitted  as  to  the  general  and  customary  authority  of  porters  of  all 
roads.  St.  Louis  S.  W.  R.  Co.  v,  Hufiman  ('l*ex.  Civ.  A  pp.,  1895), 
32  S.  W.  Rep.  30,  citing  Letcher  ik  Morrison,  79  Tex.  240. 

Same — Injury  to  Passenger  Violating  Contract  oJ  Carriage — Liability 
of  Company, — A  shipper  of  live  stock,  who  had  signed  a  written  con- 
tract with  the  railway  company  to  remain  in  the  caboose  car  attached 
to  the  train  carrying  his  stock,  while  the  same  was  moving,  is  not  en- 
titled to  recover  for  injuries  received  by  him  while  voluntarily  stand- 
ing or  walking  upon  a  moving  car,  in  violation  of  the  terms  of  hie 
contract  Ft.  Scott,  W.  &  W.  R.  Co.  v.  Sparks  (Kan  ,  1895),  39  Pac. 
Rep.  1032. 

The  Cf/urt  in  this  connection  said:  "When  Sparks  [the  shipper]  was 
kn(jcked  off  the  top  of  the  caboose  he  whs  severely  iijured.  Under 
the  written  contract  l>eiween  the  Ft.  Scott,  Wichita  &  Western  Raihvay 
Company  and  Sparks,  the  latter  was  required  to  "remain  in  the  caboose 
car  attached  to  the  train  while  the  same  is  in  motion."  This  was  a  rea- 
sonable contract.  It  was  intended  for  the  safety  and  convenience  of 
Sparks,  who  was  a  passenger,  as  well  as  for  the  protection  of  the  railway 
company.  It  does  not  contravene  any  law  or  a  sound  public  policy.  We 
perceive  no  good  reason  why  its  provisions  may  not  be  fully  enforced. 
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Goggin  V,  Railroad  Co.,  12  Kan.  416;  Sprajzue  v.  Railway  Co..  34  Kan. 
351.  23  Am.  &  Eng.  R.  Cas.  684;  Express  Co.  v,  Foley,  46  Kan.  457,  46 
Am.  &  Eng.  R.  Cas.  680;  Railway  Co.  v,  Langdon,  92  Pa.  St.  21 ;  O'Don- 
nell  V,  Railroad  Co.,  59  Pa.  St.  239 ;  Creed  v.  Railroad  Co.,  86  Pa.  St. 
vy^,  distit^uished i  Sedgwick  z/.  Railroad  Co.,  73  Iowa,  158,  31  Am.  & 
Eng.  R.  Cas.  207;  Bates  z/.  Railroad  Co.  (Mass.),  17  N.  E.  638.  Sparks, 
when  he  climbed  upon  the  top  of  the  car  atiached  to  the  stock  train,  and 
stood  there  or  walked  upon  the  top  of  the  cars  while  the  train  was  in 
motion,  was  not  only  in  a  place  of  obvious  danger,  but  was  also  violating 
the  express  terms  of  his  written  contract.  Railroad  Co.  v.  Lindley,  42 
Kan.  714.  41  Am.  &  Eng.  R.  Cas.  72,  Player  v.  Railway  C<».,  62  Iowa  723, 
12  Am.  &  Eng.  R.  Cas.  112;  Marienson  v.  Railroad  Co.,  60  Iowa  705.  11 
Am.  &  Eng.  R.  Cas.  233;  Goldstein  z/.  Railway  Co.,  46  Wis.  404,  2  Wood, 
Ry.  Law,  pp.  1 109-11 14,  §  304;  Railway  Co.  z/.  Langdon,  .rxz/ra/  Railway 
Co.  V.  Miles,  40  Ark.  298.  13  Am.  &  Eng.  R.  Cas.  12.  Tliomp,  Corr.  265. ' 

Same  —Pleading  and  Proof — Evidence  as  to  Ejection  at  Improper  Place, 
—  I'here  is  no  error  in  allowing  a  plaintiff  to  testify  that  at  the  place 
where  she  was  ejected  from  the  car  there  was  no  protection  for 
ladies  or  strangers,  with  reference  to  the  police,  although  the  ab- 
sence of  such  protection  was  not  alleged  in  the  declaration.  Atlanta 
Consol  St.  R.  Co.  v   Hardage,  93  Ga.  457. 

Same — Admissibility  of  Evidence  as  to  Reasons  for  Taking  Car  in 
Question. — In  an  action  for  wrongful  ejection  it  appeared  that  the 
conductor  of  defendant's  car  was  informed  that  the  plaintiff  and 
her  child  were  sick  when  they  boarded  the  car,  and  it  was  held  no 
error  to  allow  the  plaintiff  to  testify  that  she  took  the  car  because 
of  the  sickness  of  herself  and  child,  or  that  her  husband  desired  her 
to  take  the  car  for  this  reason.  Atlanta  Consol.  St.  R.  Co.  v.  Hard- 
age,  93  Ga.  457. 

(2i  Expulsion  for  Non  payment  of  Fare  f(1)  p.  162] — Non-payment  of 
Fare —  Voluntary  Leaving  of  Train — Liability  of  Company, — A  rail- 
way company  is  not  liable  to  a  schoolgirl  ten  years  of  age,  who, 
boarding  a  train  in  company  with  three  other  schoolgirls,  tenders 
half  the  usual  fare  for  all,  and  who,  on  being  told  that  the  amount 
would  only  be  received  ab  the  fare  of  herself  and  another,  accepted 
the  money  back  and  got  off  at  the  next  station  in  company  with  the 
others,  where  there  is  no  evidence  that  any  violence,  oppression  or 
force  was  used  on  the  part  of  the  railway  employes.  Cox  7k  Los 
Angeles  Ten  R.  Co.  (Cal.  1895)  41  Pac.  Rep.  794. 

Same  —Former  Acceptance  of  Less  than  Usual  Fare — Offer  of  Pass- 
enger to  Pay  Difference. — The  fact  that  on  a  former  occasion  an- 
otiier  conductor  had  allowed  the  plaintiff  and  two  others  to  ride  for 
less  than  the  usual  fare,  or  that  a  passenger  offered  to  pay  the  dif- 
ference between  the  amount  offered  and  the  amount  demanded, 
would  not  have  the  effect  to  render  the  company  liable.  Cox  v. 
Los  Angeles  Ter.  R.  Co.  (Cal.  1895)  41  Pac,  Rep.  794. 

%2Lme— Ejection  by  Conductor  without  Badge — Effect  of  Statute  Re^ 
quiring  Employ f^s  to  Wear  Badges — Recognition  of  Employ^  without 
Badge  as  Conductor. — The  Civil  Code  of  California,  §  488,  requires 
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railway  employes  to  wear  badges  indicating  their  official  position, 
and  provides  that  a  conductor  not  complying  with  the  section  can- 
not demand  or  receive  fare  from  passengers.  Hdd^  that  a  passenger 
who  recognized  an  employ6  without  a  badge  as  a  conductor,  treated 
him  as  in  all  respects  as  duly  authorized,  and  made  no  objection  on 
the  ground  that  he  wore  no  badge,  could  not  from  the  mere  fact 
that  the  conductor  failed  to  comply  with  the  statute,  hold  the  com- 
pany liable  because  of  an  ejection  by  such  conductor.  Cox  v,  Los 
Angeles  Ter.  R.  Co.,  (Cal.,  1895)  41  Pac.  Rep.  794. 

Same — Breach  of  Conditions  on  Ticket — tjection  of  Passenger  [(1) 
p.  162J. — The  purchaser  of  a  "  round  trip"  ticket  contracted  with 
the  several  roads  over  whose  lines  the  ticket  entitled  him  to  passage, 
that  on  the  day  of  his  departure  returning  he  would  identify  himself 
as  the  original  purchaser  by  his  signature  and  otherwise,  if  necessary, 
in  the  presence  of  the  ticket  agent  at  the  place  to  which  the  ticket 
was  sold,  who  should  witness  the  same,  that  the  ticket  should  be 
void  if  the  conditions  were  not  complied  with  ;  and  that  he  would 
not  hold  any  of  the  roads  liable  fur  any  statement  made  by  any 
employe  no?  in  accordance  with  the  contract.  The  argument  fur- 
ther provided,  that  no  employe  or  agent  of  any  of  the  lines  should 
have  any  power  to  alter,  modify  or  waive  any  of  the  conditions 
named  in  the  contract.  On  his  departure,  the  purchaser  offered  to 
identify  himself  before  the  local  agent  and  requested  him  to  sign 
the  ticket,  which  he  refused,  saying  that  it  was  unnecessary.  There- 
after he  was  ejected  on  one  of  the  roads  forming  the  line  because 
his  ticket  was  not  signed  or  witnessed  as  required  by  its  terms. 
Held^  that  there  was  a  breach  of  the  contract,  and  that  no  recovery 
could  be  had  for  the  expulsion.  .  Central  Trust  Co.  %k  East  Tennes- 
see, V.  &  G.  R.  Co.  (Meredith,  Intervener),  U.  S.Cir.  Ct.  N.  D.  Ga., 
65  Fed.  Rep.  332.  Foilo^ving  Mosher  v,  St.  Louis  &  R.  Co.,  127 
U.  S.  390  :  34  Am.  &  Eng.  R.  Cas.  339. 

(3 1  Ejection  of  Passenger  for  Disorderly  Conduct  [(2)  p.  164] — Pro^ 
Janity  in  Street-car. — If,  in  a  car  filled  with  passengers,  nearly  one- 
half  of  whom  are  ladies,  a  man  in  earnest  conversation  undertakes 
to  emphasize  his  statements,  as  some  men  are  apt  to  do,  by  saying, 
**  By  God,"  it  is  so,  or  ''By  God,'*  it  is  not  so,  the  law  makes  it  the 
duty  of  the  conductar  to  check  him  ;  and,  if  the  latter  denies  his 
guilt,  and,  upon  being  assured  by  the  conductor  that  he  was  guilty, 
flies  into  a  passion,  and  calls  the  conductor  a**  damned  liar,"  he 
may  rightfully  be  removed  from  the  car  ;  not  as  a  punishment  for 
his  insult  to  the  conductor  as  an  individual,  but  to  vindicate  the 
authority  of  the  law,  which  forbids  the  use  of  such  lanpiage  in  a 
street  car,  or  any  other  public  place  where  women  and  children 
have  a  right  to  be.  The  fact  that  the  offender  was  innocent  of  the 
misconduct  with  which  he  was  at  first  charged  can  be  no  excuse  for 
his  subsequent  offense.  He  cannot  excuse  the  use  of  ind*icent  or 
profane  language  in  a  street-railway  car  by  proof  that  he  was  first 
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falsely  charged  with  the  use  of  similar   language.     Robinson    v*. 
Rockland,  T.  &  C.  St.  R.  Co..  87  Me.  387. 

Same — Ri^ht  oj  Conductor  of  Streetcar  to  Remove  PcLSsenj^er 
Using  Inaecent  Language. —Irs  Maine  the  use  of  indecent  or  profane 
language  in  a  street-railroad  car  is  a  breach  of  the  peace,  and  the 
conductor  of  the  car  may  immediately  arrest  any  person  guilty  of 
such  breach  of  the  peace,  and  hold  him  till  a  warrant  can  be  ob- 
tained ;  or  he  can  be  placed  in  custody  of  the  proper  officers  of  the 
law  ;  or  the  conductor  may  remove  a  person  guilty  of  such  breach 
of  the  peace  from  the  car.  Robinson  v,  Rockland  T.  &  C  R.  Co., 
87  Me.  387. 

Same — Admhsibility  in  Evidence  of  Rule  Prescribing  Conductor's- 
Duties — Sufficiency  of  Instruction — Harmless  Error, — In  O  Loughlin 
V.  Boston  &  M.  R.  Co.  (Mass.,  1895),  4'  ^-  ^*  ^^P-  ^^i*  which  was 
an  action  by  a  passenger  for  alleged  wrongful  ejection  from  a  train, 
in  which  the  defense  was  that  plaintiff  was  intoxicated  and  used 
indecent  language,  the  court  charged  as  follows  :  *'  Railroad  corpo- 
rations are  public  corporations,  to  some  extent.     They  are  what  is 
known  as  *  quasi-'^MhXxQ,  corporations.'     They  are  bound  to  take  every 
person  who  presents  himself  in  a  proper  manner,  and  carry  him  upon 
their  trains.     And,  being  obliged  to  do  that,  of  course  it  is  right  and 
reasonable  for  them  to  have  reasonable  rules,  reasonable  orders,  and 
have  reasonable  and  proper  conduct  upon  their  trains ;  and  1  might 
say,  so  far  as  the  passengers  are  concerned, — so  far  as  this  passenger 
iS  concerned, — he  has  a  right,  when  he  engages  his  passage  upon  the 
train,  that  the  railroad  officials  shall  see  to  it  that  he  is  not  annoyed 
by  unseemly  talk,  by  improper  talk,  by  improper  actions,  upon  the 
train  ;  that  is,  it  is  the  duty  (and  I  am  speaking  now  of  the  rights  of 
the  passengers),  or  it  becomes  the  duty,  of  the  railroad  corporation, 
on  behalf  of  all  the  passengers,  to  see  to  it  that  no  person  upon  that 
train  (either  a  railroad  official  or  a  passenger  upon  that  train)  shall 
conduct  himself  improperly,  either  by  conversation  which  is  im- 
proper conversation,  swearing,  or  improper  or  indecent  language,  or 
by  intoxication,  or  by  violence  of  any  kind.     It  is  not  only  the  right 
of  the  railroad,  but  it  is  the  duty  of  the  railroad,  to  see  that  all  things 
of  that  kind  are  suppressed,  and  are  not  countenanced  or  allowed, 
upon  the  train,  so  as  to  be  an  annoyance  to  the  passengers  upon  the 
road,  because,  when  a  passenger  contracts  for  transportation  from 
one  point  to  another,  he  has  a  right  to  have  it  in  a  way  that  he  can 
enjoy  it,  reasonably  and  properly.  *  *  *  Each  passenger  nuist  con- 
duct himself  towards  the  other  passengers  so  as  not  to  annoy  ;  and, 
if  any  passenger  does  not  do  that,  it  is  the  duty  of  the  railroad  cor- 
poration to  see  that  he  does  it ;  and,  if  it  is  necessary,  in  order  to 
mnintain  that  degree  of  order  on  the  train,  the  railroad  corporation 
will  have  the  ripfht,  even  between  stations,  to  eject  a  passenger,  and 
use  force,  if  it  is  necessary."     Excluded  the  following  rule  :  "  Rule 
72.     In  this  interview  with  passengers  he  [the  conductor]  must  be 
civil  and  obliging.     He  must  see  that  order  and  decorum  are  pre- 
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-served  in  the  cars,  and  prevent  the  annoyance  of  passengers  by  the 
rude  and  improper  conduct  of  others,"  and  rendered  the  following 
decision  : 

Field,  C.  J. — The  rule  of  the  company  should  have  been  admitted 
in  evidence,  but  a  majority  of  the  court  are  unable  to  see  that  the 
defendant  was  harmed  by  the  exclusion  of  it.  Com.  v.  Power,  7 
Mete.  (Mass.)  596  ;  O'Brien  v.  Railroad  Co.,  15  Gray  20  ;  Wills  v^ 
R.iilroad  Co.,  129  Mass.  351,  2  Am.  &  Eng.  R.  Cas.  27  ;  O'Neill  tr. 
Railroad  Co.,  155  Mass.  371.  The  rule  was  very  general  in  its 
terms,  and  the  rule  of  law  given  by  the  court  to  the  jury  for  their 
guidance  was  more  specific,  but  was  the  same,  in  substance,  as  the 
rule  of  the  company. 

(4)  Damages  for  Ejectment  [^3)  p.  164] — Right  to  Substantial  Dam- 
ages— Production  of  Ticket  or  Willingness  to  Pay  Fare. — A  passen- 
ger may  recover  substantial  damages  for  being  ejected  from  a  car 
when  he  either  produced  a  ticket  or  stood  ready  to  pay  the  legal 
fare.  Zagelmeyer  v,  Cincinnati,  S.  &  M.  R.  Co.,  102  Mich.  214,. 
following  Hutford  7*.  Railway  Co.,  53  Mich.  121,  18  Am.  &  Eng.  R. 
Cas.  336  ;  Same  %k  Same,  64  Mich.  631,  28  Am.  &  Eng.  R.  Cas.  129. 

Same — Mectsure  of  Damages — Ejection  by  Policeman  Called  by 
Conductor. — A  passenger  who  leaves  a  street-car  by  direction  of  a  po- 
liceman, called  for  that  purpose  by  the  conductor,  in  causing  the  ejec- 
tion, is  not  restricted  to  a  recovery  for  the  mere  trouble  and  incon- 
venience caused  him  by  being  put  off  the  car,  and  the  additional 
expense  necessary  to  complete  his  journey,  where  the  action  of  the 
conductor  was  wrongful.  Laird  v,  Pittsburg  Traction  Co.,  166  Pa. 
St.  4. 

Saane ^Injury  to  Business  or  Professional  Reputation, — In  an 
action  for  a  wrongful  ejection  plaintiff  cannot  recover  for  injury  to 
his  business  or  professional  reputation.  Schmitt  v.  Milwaukee-  St 
R.  Co.,  89  Wis.  195. 

Same— Z^jx  of  Time  as  an  Element  of  Damage,— Yn  an  action  for 
wrongful  ejection,  it  is  error  to  submit  to  the  jury  loss  of  time  as  an 
element  of  damages,  unless  a  proper  basis  for  such  damages  is  found 
in  both  the  pleadings  and  the  evidence.  Gulf  C.  &  S.  F.  R.  Co.  v. 
Sparger,  (Tex.  Civ.  App.,  1895)  3^  S.  W.  Rep.  49.  Citing  Railway 
Co.  v,  Robinson,  73  Tex.  277;  Railway  Co.  r.  Measles,  81  Tex.  478;. 
Railway  Co.  v.  Richart,  (Tex.  Civ.  App.,  1894)  27  S.  W.  Rep.  921; 
Railway  Co.  v,  Bigham,  (Tex.  Civ.  App.,  1895)  3°  S.  W.  Rep.  254; 
Campbell  v.  Cook,  80  Tex.  632;  Railway  Co.  v.  Rossing,  (Tex.  Civ. 
App,  1894)  26  S.  W.  243. 

SaLvn%— Exemplary  Damages — Georgia  Code, — In  an  action  by  a  mar- 
ried woman  against  a  common  carrier  for  wrongful  expulsion  from  a 
car,  section  3066  of  the  Code,  which  provides  that:  "  In  every  tort, 
there  may  be  aggravating  circumstances  either  in  the  act  or  the 
intention,  and  in  that  event,  the  jury  may  give  additional  damages 
either  to  deter  the  wrongdoer  from  repeating  the  trespass,  or  as  com-^ 
2  (V.  8.)  A.  &  £.  R.  Cas.— 11 
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pensation  for  the  wounded  feelings  of  tiie  plaintiff/'  majr  apply,  both 
in  letter  and  spirit;  but  the  terms  of  section  3067,  providing  that 

'*  in  some  torts  the  entire  injury  is  to  the  peace,  happiness  or  feel- 
ings of  the  plaintiff.  In  such  case  no  measure  of  damages  can  be 
prescribed  except  the  enlightened  conscience  of  impartial  jurors. 
The  worldly  circumstances  of  the  parties,  the  amount  of  bad  faith 
in  the  transaction^  and  all  the  attending  circumstances  should  be 
weighed,"  are  not  literally  applicable,  though  the  principle  of  the 
section,  except  as  to  considering  the  wordly  circumstances  of  the 
parties,  is  applicable  in  so  far  as  injury  to  the  feelings  is  concerned. 
Atlanta  ConsoL  St.  R.  Co.  v.  Hardage,  93  Ga.  457. 

Same — Exemplary  Damages — Degree  of  Force  Used. — A  passenger 
on  a  tramway  who  presents  a  transfer  ticket  which  the  conductor 
refuses  to  honor,  cannot  recover  exemplary  damages  for  his  ejection 
from  the  car  when  no  more  force  was  used  than  was  necessary  for 
the  purpose.  Denver  Tramway  Co.  v.  Cloud,  (Colo.  App.  1895)  40 
Pac.  Rep.  779. 

Sstme  ^Excessive  Damages — Absence  of  Evidence  Justifying. — A 
verdict  of  $500  in  favor  of  a  girl  ten  years  of  age,  who  voluntarily 
left  a  train  at  a  station  by  the  implied  direction  of  the  conductor 
because  refusing  to  pay  the  regular  rate  of  fare,  is  excessive,  in  the 
absence  of  evidence  justifying  exemplary  or  punitory  damages.  Cox 
».  Los  Angeles  Ten  R.  Co.,  (Cal.)  41  Pac.  Rep.  794. 

Same — ^ame — Ejection  of  Trespasser, — One  thousand  dollars  is 
not  excessive  damages  for  injuries  sustained  by  a  trespasser  by  rea- 
son of  his  forcible  ejection  from  a  train  running  at  a  high  rate  of 
speed.  .  St.  Louis  S.  W.  R.  Co.  v.  Huffman,  (Tex.  Civ.  App.,  1895) 
32  S.  W.  Rep.  30. 

Swrn^^Interference  of  Appellate  Court  with  Verdict. — AUhottgh 
the  amount  of  a  verdict  for  an  unlawful  ejection  may  be  large,  yet 
if  it  be  not  so  large  as  to  justify  the  imputation  of  bias  or  prejudice, 
and  the  trial  court  has  approved  the  finding,  the  appellate  court, 
though  it  may  not  fully  concur^  has  no  legal  power  to  interfere. 
Charleston  &  S.  R.  Co.  v,  Varnadore,  94  Ga.  639, 

Same — Construction  of  Complaint — Recovery  on  Contract  or  in 
Tort. — A  complaint  in  an  action  to  recover  damages  for  ejection 
from  a  street-car,  which  alleges  the  payment  of  fare  and  a  promise 
by  the  company  to  carry  the  plaintiff,  states  the  fact  of  ejection 
and  claims  damages  therefore,  will  not  limit  plaintiff's  recovery  to 
one  as  for  a  breach  of  contract.  Denver  Tramway  Co.  v.  Cloud, 
(Colo.  App.  1895)  40  Pac.  Rep.  779. 


KOTES 


(1>  EJ^etmeiit  of  Patssngers--Non -payment  of  Pare  as  Qrouml  for 
Ejectment. — ^The  right  generally  of  railroad  companies  to  eject  from 
their  trains  persons  who  refuse  to  pay  fare  when  requested  by  the 
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coftdccCor  maqr  be  conceded;  but  tbts  r%l»t  mtnt  be  exercised  whh 
proper  regard  co  the  pbysicid  and  menul  condition  of  the  person, 
and  also  to  the  sortoimding  circnmstances.  Where,  therdfore,  a 
person  who  refuses  to  paj  his  fare  npon  demand,  is  in  such  physical 
and  mental  condition  that  subsequent  bodily  harm  may  result  from 
his  ejectment  from  the  train,  it  is  culpable  and  actionable  negligence 
for  the  conductor  of  a  train  to  eject  such  person,  notwithstanding 
that  he  is  in  fact,  because  of  his  refusal  to  pay  fare,  a  trespasser. 
Louisville,  C.  &  L.  R.  Co.  v.  SuIliTan,  8i  Ky.  624,  16  Am.  &  Eng. 
R.  Cas.  390. 

A  earner  of  passengers  is  not  required  by  the  common  law  to 
eject  a  passenger  at  one  place  rather  than  another,  and  while  the 
law  will  not  permit  a  person  to  be  wantonly  exposed  to  peril,  there 
is  no  rule  which  requires  any  consideration  to  be  shown  for  the 
mere  conrenience  of  a  wrongdoer.  Great  Western  Ry.  Co.  v.  Miller, 
19  Mich.  305. 

A  passenger  who  refuses  to  pay  his  fare  deprives  himself  of  the 
right  to  insist  upon  courteous  treatment  from  the  employes  of  the 
company,  and  cannot  complain  of  their  misconduct;  he  in  fact  be- 
comes a  trespasser  and  is  no  longer  entitled  to  the  rights  ard  privi- 
leges of  a  passenger,  and  may  rightfully  be  ejected  from  the  train  by 
the  employes  of  the  company.  Stone  r.  C.  &  N.  M.  R.  Co.,  47 
Iowa  82. 

When  a  passenger  without  a  ticket,  in  good  faith  and  in  the  belief 
that  it  is  the  proper  fare,  tenders  to  the  conductor,  when  collecting 
fares  on  the  cars,  the  ticket  fare,  and  the  conductor  receives  it, 
knowing  it  is  tendered  in  good  faith  as  the  proper  fare,  it  is  an  ac- 
ceptance of  the  amount  tendered  as  the  full  fare.  In  such  case,  the 
conductor  cannot  retain  the  fare  then  tendered  and  eject  the  pas- 
senger although  the  amount  be  the  proper  fare  when  paid  on  the 
cars  to  the  place  for  which  it  is  tendered.  Du  Laurans  r.  First 
Division,  St.  P.  &  P.  R.  Co.,  15  Minn.  29. 

A  passenger  has  not  the  right  to  resort  to  force  to  compel  the 
performance  of  the  contract  of  carriage  represented  by  his  ticket; 
and  therefore,  where  a  person  upon  a  train  by  mistake  of  the  local 
ticket  agent  has  a  ticket  to  a  station  where  the  train  does  not  stop, 
he  must  cither  pay  the  extra  fare  deftianded,  or  get  off  when  ordered 
so  to  do;  and  he  cannot  lawfully  invite  force  in  his  ejection  or  re- 
moval merely  to  make  a  case  against  the  company  or  to  increase  his 
damages.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Grant,  38  Kan.  608,  34 
Am.  &  Eng.  R.  Cas.  290. 

In  an  action  brought  by  a  married  woman  and  her  husband  against 
a  railroad  company  to  recover  damages  for  putting  her  off  at  a  wrong 
and  improper  place,  evidence  that  she  was  so  put  off  at  the  request 
of  her  husband,  made  without  her  knowledge,  is  inadmissible,  she 
perhaps  not  being  bound  thereby.  Baltimore,  C.  &  P.  Ry.  Co.  v. 
Pixlev,  61  Ind.  22. 

Same — Tender  of  Fare  During  and  after  Ejectment — Ejfect, — If 
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a  passenger  be  ejected  from  a  train  for  failure  to  pay  his  fare,  and 
after  the  train  is  in  motion,  he  tenders  it^  the  conductor  is  not  bound 
to  stop  the  train  to  receive  his  fare  and  take  him  on  board:  but  if 
the  tender  be  made  while  the  train  is  standing  still,  the  conductor 
is  bound  to  receive  the  fare  and  admit  the  passenger.  South  Caro- 
lina R.  Co.  V.  Nix,  68  Ga.  572. 

And  a  passenger,  who  for  nonpayment  of  his  fare,  has  been  ejected 
from  a  railroad  car,  at  a  place  where  there  is  no  station,  cannot,  by 
climbing  upon  the  train  again  before  it  starts  and  tendering  the  fare, 
obtain  a  right  to  be  carried  thereon.  O'Brien  v,  Boston  &  W.  R. 
Co.,  et  aLy  81  Mass.  20. 

So,  too,  a  passenger  who  enters  a  railroad  car  at  one  station  and 
is  properly  expelled  from  it  for  nonpayment  of  his  fare  at  a  second, 
is  not  entitled  to  be  carried  to  a  third  station  by  the  same  train  of 
cars  by  entering  the  car  between  the  second  and  third  stations* 
Swan  V.  Manchester  &  L.  R.  Co.,  132  Mass.  116,  6  Am.  &  Eng.  R«. 
Cas.  327. 

A  passenger  who  insists  to  a  passage  by  force  of  a  spent  ticket, 
and  who  refuses  to  pay  his  fare,  may  be  ejected  from  the  cars  in 
compliance  with  a  regulation  of  the  company,  and  being  thus  ex- 
pelled, he  has  no  right  to  re-enter  the  cars  upon  producing,  after  his 
expulsion,  a  regular  ticket  which,  while  in  the  cars,  he  had  kept 
back,  producing  the  spent  ticket  as  his  sole  passport.  State  v. 
Campbell,  32  N.  J.  L.  309. 

The  weight  of  authority  is  that  a  passenger  who  has  first  violated 
the  contract  of  passage  by  a  failure  to  pay  his  fare  at  the  proper 
time  upon  demand,  cannot,  by  tendering  the  fare  when  he  is  being 
put  off,  or  upon  a  re-entry  after  ejection,  acquire  a  right  to  passage, 
but  the  strict  rule  ought  perhaps  to  be  confined  to  wilful  violations 
of  contract.  Louisville,  N.  &  G.  S.  R.  Co.  v,  Harris,  9  Lea  (Tenn.) 
180,  16  Am.  &  Eng.  R.  Cas.  374. 

(2)  Same — Ejectment  for  Disorderly  Conduct. — Persons  guilty  of 
rude,  profane,  disorderly,  or  indecent  conduct  in  the  cars  of  a  rail- 
road company  should  be  at  once  expelled,  as  it  is  the  duty  of  pas- 
senger carriers  to  repress  such  demonstrations.  Pittsburgh  &  C.  R. 
Co.  V.  Pillow,  76  Pa.  St.  510. 

(3)  Damages  for  Ejectment  from  Trains. — Measure  and  Elements  of 
Datnage,  -  A  passenger  can  only  recover  for  a  wrongful  expulsion 
from  the  car  of  a  railroad  company,  such  damages  as  he  has  abso- 
lutely sustained,  and  which  he  could  not  have  averted  by  reasonable 
exertion,  care  and  prudence,  unless  he  was  rejected  in  a  wanton, 
rude  or  aggravating  manner  indicating  oppression,  malice,  or  a  de- 
sire to  injure,  in  which  event  he  can  recover  punitive  or  exemplary 
damages  from  the  company,  especially  where,  after  knowledge  of  the 
fact,  they  retain  in  their  employ  and  in  the  same  capacity  the  ser- 
vant who  has  been  guilty  of  such  misconduct.  Graham  v.  Pacific 
R.  Co.,  66  Mo.  536. 

In  an  action  based  upon  an  alleged  unlawful  removal  of  plaintifif 
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frofn  defendant's  train,  he  cannot  recover  damages  for  the  manner 
in  which  it  was  effected,  if  it  is  found  to  have  been  justifiable. 
Logan  V,  Hannibal  &  St«  J.  R.  Co.,  77  Mo.  663,  12  Am.  &  Eng.  R« 
Cas.  140. 

Where  a  person  purchased  a  ticket  and  entered  a  train,  and  was 
ejected  therefrom  within  half  a  mile  from  the  place  where  he  had 
embarked,  without  sustaining  any  bodily  injuries,  the  conductor 
using  no  more  force  than  was  necessary  to  eject  him,  and  where 
-such  person  was  delayed  one  day,  and  had  to  buy  another  ticket  to 
his  place  of  destination  at  an  expense  of  $40.50,  it  was  held  that  it 
was  not  a  case  warranting  exemplary  damages,  and  that  a  verdict  of 
^5000  was  so  excessive  as  to  indicate  passion  or  prejudice  upon  the 
part  of  the  jury.     Quigley  v.  Central  Pac.  R.  Co.,  11  Nev.  350. 

To  warrant  a  jury  in  finding  exemplary  damages,  either  malice, 
fraud,  violence  or  oppression  must  be  shown  to  have  mingled  in  the 
wrongful  act  complained  of.  New  Orleans,  J.  &  G.  N.  R.  Co.  v, 
Statham,  42  Miss.  607. 

A  passenger  is  not  entitled  to  exemplary  damages  for  an  ejection 
from  a  railroad  train  where  the  conductor  acts  in  good  faith  with  no 
malice  to  the  passenger,  and  uses  only  such  force  as  is  necessary  for 
his  removal,  although  he  may  be  mistaken  as  to  his  duty  and  the 
plaintiff's  rights.  Logan  v,  Hannibal  &  St.  J.  R.  Co.,  77  Mo.  663, 
1 2  Am.  &  Eng.  R.  Cas.  140. 

Where  a  passenger  is  expelled  from  a  sleeping-car  under  a  mis- 
taken sense  of  duty  on  the  part  of  the  conductor,  and  the  facts  show 
that  it  was  not  done  wilfully,  maliciously  and  wantonly  so  as  to 
Justify  the  imposition  of  exemplary  damages,  the  damages  awarded 
should,  in  some  degree,  be  proportionate  to  the  magnitude  and 
-character  of  the  actual  wrong  done.     Pullman  Palace  Car  Co.  v. 

Keed,  75  111.  125. 

The  facts  in  this  case  showed  that  a  passenger  had  purcha'^ed  a  ticket 
for  a  particular  berth  in  a  sleeping  car  and  had  lost  the  same,  but  gave 
satisfactory  assurance  that  he  had  made  such  purchase,  but  he  was  ex- 
pelled from  the  sleeping  car;  there  was  no  abusive  languaf^e  or  personal 
violence  used  by  the  conductor  in  charge,  who  acted  upon  an  honest 
purpose  to  execute  a  reasonable  rule  of  the  com  pan  v,  although  through 
^  mistaken  judgment.  It  was  held  that  a  verdict  for  $3000  damaees 
^was  grossly  excessive,  and  that  in  such  a  case,  where  men  might  honestly 
<Jiffer  in  opinion,  and  where  the  passenger  might  have  kept  his  berth  by 
paying  the  fare  of  $1.50,  but  would  not,  he  was  only  entitled  to  recover 
che  price  he  had  paid  for  his  ticket,  and  a  reasonable  compensation  for 
the  trouble  and  inconvenience  he  suffered  by  being  deprived  of  his  berth 
in  the  sleeping-car.    /r/. 

A  judgment  will  not  be  disturbed  on  the  ground  of  excessive 
'damages,  where  the  right  to  recover  damages  was  clearly  established, 
^nd  it  does  not  appear  that  the  sum  assessed  is  so  disproportionate 
to  the  injury  as  to  bear  marks  of  passion,  prejudice,  or  corruption 
on  the  part  of  the  jury.     Graham  v.  Pacific  R.  Co.,  66  Mo.  536. 

In  Townsend  v.  New  York,  C.  &  H.  R.  Co.,  56  N.  Y.  295,  plain* 
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tifif  purckased  a  ticket  on  the  defendant's  lioie  frtfvi  S»  to  R., 
took  passage  oa  a  train  which  only  went  a  part  of  the  way.  The 
conductor  on  the  train  took  up  and  retained  the  ikket  without 
giving  any  check  or  other  evidence  of  a  right  to  a  passage  on  the 
next  train.  PJaintiff  took  the  next  train  for  £L  and  informed  the 
conductor  that  the  conductor  of  the  preceding  train  had  retained 
hii  ticket.  The  conductor  thereupon  demanded  the  fare,  and  it 
being  refused,  ejected  the  plaintiff.  IfM^  (i)  That  even  if  plaintifi^ 
was  ejected  on  his  refusal  to  pay  fare  lii£  could  not  recover  exemplary 
damages  for  the  ejection  from  the  train.  But  (2),  that  plaintiff  wa» 
not  justified  in  such  refusal. 


UNASSIGNED    RECENT   DECISIONS 

Right  to  Rid«  on  Train  without  Payment  of  Fare— Contthutlonat  Declara- 
tion that  Railroads  are  Public  Highways.— The  state  constitution  whick 
provides  (in  Art.  12,  §  14)  that  railroads  ane  public  highways  does 
not  authorize  persons  to  ride  on  trains  without  payment  of  fare  and 
in  defiance  of  the  regulations  and  management  of  the  company 
Farber  z^.  Missouri  Pac.  R.  Co.,  xi6  Mo.  8r.  Citing  Hyde  t>.  Rail- 
way Co.,  no  Mo.  272,  54  Am.  &  Eng.  R.  Cas.  157. 

Power  of  Municipality  to  Bargain  for  Rates  in  Consideration  of  Right  ef 
Way.— In  the  absence  of  constitutional  authorization  a  municipality 
has  no  power  in  consideration  of  the  use  of  its  streets  by  tJae  com*- 
pany,  to  bargain  with  a  railroad  company  for  rates  of  transportation 
to  distant  points  for  its  inhabitants  and  others.  City  of  South  Pasar 
dena  v,  Los  An^j^les  T.  R.  Co.  (Cal.),  41  Pac.  Rep.  1093. 

Constitutionality  of  ICentuclcy  Act  Requiring  Separate  Cars  for  White  and 
Colored  Persons. — The  Kentucky  Act  of  May  24,  189%  which  re- 
quires separate  cars  to  be  furnished  for  white  and  colored  persons 
travelling  on  railroads  in  the  state,  and  which  prohibits  differences 
or  d'scrimination  in  the  quality,  convenience  or  accommodations  of 
the  cars  or  coaches  set  apart  for  white  and  colored  passengers,  is  not 
in  contravention  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States,'  which  prohibits  discrimination  by  the  state  be- 
cause of  race  or  previous  condition  of  servitude  ;  but  since  the  act 
is  broad  and  comprehensive  and  embraces  all  passengers,  whether 
their  passage  commences  and  ends  in  the  state  of  Kentucky,  or 
commences  in  a  foreign  country,  or  another  state  of  the  Union,  and 
ends  elsewhere  than  in  the  state,  it  is  a  violation  of  article  i,  sec 
8,  of  the  Constitution  of  the  United  States,  reserving  to  Congress  the 
exclusive  right  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states.     Anderson  v.  Louisville  &  N.  R.  Co.  (U. 

S,  Cir.  Ct.,  Dist.  Kv.),  62  Fed.  Rep.  46. 

Constitutional  Prohibition  of  Acceptance  of  f'f%%  Pats  by  Public  OfH^il 
— Wotary  Public  as  Public  Official. — A  notary  public  is  within  the  pro- 
visions  of  Art  13,  §  S,  of  the  New  York  Constitution  of  1B95,  which 
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ptohibiu  a  public  officer  or  person  elected  or  appointed  to  a  public 

office  under  the  laws  of  the  state  from  receiving  any  free  pass  or  free 

transportation,  etc.     People  v,  Rathbone,  145  N.  Y.  434. 

Same  ~  Acceptance  of  Pass  Prior  to  Constitution  Taking  Effect.     Art. 

i3>  §  5*  of  the  state  constitution  of  1895,  which  prohibits  public  offi- 
cers trom  riding  on  free  passes,  applies  to  a  notary  public  who 
received  a  pass  before  the  constitution  went  into  effect.  People  v^ 
Rathbone,  145  N.  Y.  434. 

Person  on  Railroad  Premises  with   Intention  of  Engaging  Passage* — 

Where  a  person  comes  upon  the  premises  of  a  railroad  company  at 
the  station,  with  a  ticket  or  for  the  purpose  of  purchasing  one,  he 
becomes  a  passenger.     Tillett  v.  Lynchburg  &  D.  R.  Co.,  115  N. 

Car.  662. 

Limitation  of  Liability  •-Iowa  Statute —ffUguJation  of  Interstate  Com- 
morce.— Code  Iowa,  §  1308,  providing  that  "  No  contract,  receipt, 
rule,  or  regulation,  shall  exempt  any  corporation  engaged  in  trans- 
porting persons  or  property  by  railway  from  liability  of  a  common 
carrier,  or  carrier  of  passengers,  which  would  exist  had  no  contract^ 
receipt,  rule,  or  regulation,  been  made  or  entered  into,"  is  not,  as  re- 
spects a  contract  made  in  Iowa  for  carriage  from  that  state  into 
Illinois,  a  regulation  of  interstate  commerce.  Solan  v.  Chicago,  M* 
&  St.  P.  R.  Co.  (Iowa),  63  N.  W.  Rep.  692. 


ZiON  (J.  M.)  ''^'^^ 

V. 

Southern  PACinc  Co. 

iUniUd  states  Circuit  Court,  District  of  Nevada,  March  18.  1895), 

Action  for  Wrongful  Ejection ~ Excessive  Damages  [(3)  p.  164]. — In  aa 
action  by  passenger  to  recover  for  a  wrongful  ejection  from  defendant's 
train,  it  appeared  that  plaintiff  presented  a  tourist  ticket  bearing  his 
sitj^nature,  together  with  a  description  of  his  personal  appearance,  and  oa 
fniling  to  identify  himself  satisfactorily  to  the  conductor,  who  ax:ted  dis- 
courteously, the  latter  tore  off  a  coupon  and  refused  to  return  it.  and 
on  the  next  ciiviston  he  was  ejected,  and  that  plaintiff  suffered  a  deten- 
tion of  two  days  and  incurred  expenses  of  about  $7.50.  Held,  on  a  mo- 
tiokj  for  a  new  trial  that  a  verdict  of  $1700  dollars  was  so  excessive  »s  to 
indicate*  that  the  jury  were  actuated  by  bias  or  prejudice,  and  that  unless 
plaintiff  would  agree  to  remit  $850  a  new  trial  would  be  granted.  {Page 
176.) 

Motion  for  new  trial. 

R.  Af.  Clarke  and  Charles  A.  /oneSy  for  plaintiff, 
y.  Zr-  Wines  and  W.  E.  F.  Deal,  for  defendant. 
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HAOiAfM  for  ^Mtment-       Zion  v.  Southern  Pac.  Co. 

Hawley,  D.J. — This  action  was  brought  by  the  plaintiff 

upon  the  25  th  day  of  December,  1893,  to  recover  damages 

caMtt»ud       alleged  to  have   been  sustained    by  reason  of  his 

having  been  wrongfully  ejected  from  a  passenger 

car  on  defendant's  railroad  at  Reno,  Nev.,  on  April  3,  1893. 

The  case  was  tried  before  a  jury,  and  a  verdict  rendered  in 
favor  of  plaintiff  for  $1700. 

Defendant  moves  for  a  new  trial  upon  the  ground  that  the 
verdict  is  so  excessive  as  to  indicate  passion,  prejudice,  and  I 

bias  upon  the  part  of  the  jury. 

The  facts  of  the  case  are  as  follows : 

The  plaintiff  is  46  years  old,  a  married  man,  and  resides  in 
Indiana,  and  is  engaged  in  farming  and  growing  fruits.  He 
y  had  a  contract  with  D.  Appleton  &  Co.,  book  pub- 

lishers, for  the  sale  of  their  Universal  Geography 
of  points  west  of  the  Rocky  Mountains,  and  had  been  en- 
gaged in  that  business,  off  and  on,  for  about  15  years.  On 
the  1 8th  day  of  October,  1892,  he  purchased  a  tourist  ticket 
in  Chicago  to  San  Diego  and  return,  for  which  he  paid  $104, 
which  ticket  was  good  over  the  road  of  defendant  from  Ogden, 
Utah,  to  Los  Angeles,  Cal.,  and  return,  subject  to  the  fol- 
lowing, among  other,  conditions:  **(5)  It  is  not  good  for  re- 
turn passage  unless  the  holder  identifies  himself  as  the  original 
purchaser,  to  the  satisfaction  of  the  authorized  agent  at  the 
return  starting  point  on  or  before  the  date  of  departure  re- 
turning; and  when  officially  signed,  dated  in  ink,  and  duly 
stamped  on  back  hereof  by  said  agent,  this  ticket  shall  then 
be  good  only  to  date  cancelled  in  margin.  [The  time  can- 
celled in  margin  had  not  expired.]  (6)  The  holder  will  iden- 
tify himself  as  the  original  purchaser  of  this  ticket  by  writing 
his  name,  or  by  other  means,  if  necessary,  when  required  by 
conductors  or  agents." 

The  ticket,  upon  its  face,  contained  a  description  of  the 
passenger  as  to  sex,  size,  age,  color  of  eyes,  and  character  of 
beard,  which,  in  all  these  particulars,  answered  the  descrip- 
tion of  the  plaintiff.  The  plaintiff  traveled  upon  this  ticket 
from  Chicago  to  San  Diego  unmolested.  Upon  his  return  he 
•complied  with  the  fifth  condition  thereof.  His  signature  on 
the  ticket  at  the  time  of  the  purchase  at  Chicago  and  upon 
his  return  at  San  Diego  were  substantially  alike.  He  traveled 
upon  his  return  on  the  defendant's  road  from  Los  Angeles  to 
L,athrop.     There  he  got   a  stop-over  check;    paid    his  fare 
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irom  Lathrop  to  Berkley.     The  ticket  entitled  him  to  stop- 
over privileges. 

After  remaining  in  that  city  for  about  one  month  he  bought 
a  ticket  to  Sacramento,  and  checked  his  trunk  to  Colfax.  At 
Sacramento  he  presented  his  regular  ticket  on  the  main  line 
of  the  defendant's  road,  over  which  he  was  entitled  to  ride. 
The  conductor  took  off  the  coupon  '*  Los  Angeles  to  Ogden." 
After  leaving  Sacramento,  plaintiff  asked  the  conductor  for  a 
stop-over  check  at  Colfax,  as  he  wished  to  go  to  Nevada  City, 
Cal.  The  conductor  took  his  ticket,  and  he  was  asked  to 
sign  his  name  on  the  conductor  s  memorandum  book,  which 
he  did.  He  signed  his  name  with  a  different  signature  from 
the  signature  on  the  ticket. 

The  plaintiff  testified  that  when  he  signed  his  name  at 
Chicago  it  was  at  a  small  window,  with  little  space,  and  the 
initials  **  J.  M.  Z."  were  lettered,  while  in  writing  his  name 
for  the  conductor  he  wrote  the  initials  in  the  usual  way.  The 
conductor  came  back,  and  informed  plaintiff  that  he  could  not 
issue  a  lay-over  on  that  ticket.  Plaintiff  said:  **  Is  that  so? 
Why  not?  That  is  pretty  rough  on  me."  The  conductor 
said:  **  It  ain't  the  same  name  that  is  on  the  ticket."  Plain- 
tiff said  :  **  Surely  you  are  mistaken.  The  name  on  the 
ticket  is  J.  M.  Zion,  and  my  name  is  J.  M.  Zion,  and  I  wrote 
my  name  on  the  piece  of  paper.  Do  you  doubt  it  ?  There 
might  be  some  difference  in  the  style  of  the  signature,  but 
that  is  my  name ;  and,  if  you  will  please  hand  me  back  my 
ticket,  I  will  write  my  name  the  same  as  it  is  on  the  ticket. 
Then  you  can  see  whether  it  is  my  name  or  not."  The  con- 
ductor said,  **No,  you  can't  fool  me  that  way."  Plaintiff 
then  said,  **  Probably  you  think  I  am  lying  about  it,  or  forged 
it."  The  conductor  replied,  **  It  looks  like  it."  This  con- 
versation occurred  in  the  presence  of  several  passengers.  The 
conversation  continued  for  some  time.  The  conductor  re- 
fused to  return  the  coupon  for  Ogden,  or  give  a  stop-over. 

When  the  train  arrived  at  Colfax  the  conversation  was  re- 
newed.     Plaintiff  got  off  the  train  with  his  valise 
and  hat  box,  and,  at  the  request  of  the  conductor,   5^*^**^*' 
wrote  his  name  on  loose  slips  of  paper,  two  or  three 
different  ways,  but  none  of  the  signatures  bore  a  close  re- 
semblance to  the  signature  on  the  ticket.     There  was  con- 
siderable excitement.     The  bell  was  ringing,  and  passengers 
crowded  around  to  see  how  the  matter  would  terminate.    The 
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traifl  commenced  moving,  and  the  conductor  said,  "They are 
just  going  to  take  water.  **  Plaintiff  hurried  up,  and  succeeded 
in  getting  in  the  last  coach.  After  the  traifi  left  Colfax  the 
conductor  said  to  plaintiff:  **  I  have  received  a  dispatch  from 
Mr.  Goodman,  general  passenger  agent  of  the  road,  that,  if  I 
am  satisfied  you  are  a  scalper,  not  to  allow  you  to  proceed.  I 
will  have  to  put  you  off  unless  you  pay  your  fare.**  Plaintiff 
declined  to  pay  his  fare,  stating  that  he  had  paid  it  once,  and 
explained  to  the  conductor  under  what  surroundings  he  had 
signed  the  ticket  in  Chicago.  He  told  the  conductor  that  he 
did  not  want  any  trouble,  and  asked  him  to  give  a  receipt  for 
the  coupon  from  Los  Angeles  to  Ogden,  which  he  had  taken 
up  and  refused  to  return,  so  that  it  could  be  shown  to  the  next 
conductor.  The  conductor  refused  to  give  any  receipt,  or  to 
give  up  the  ticket.  This  request  and  refusal  were  repeated 
several  times.  At  Truckee,  which  is  at  the  end  of  the  division, 
a  new  conductor  came  on  the  train.  Plaintiff  handed  him  the 
remaining  part  of  his  ticket,  reading  from  Ogden  to  Chicago. 
The  conductor  said:  ** There  is  no  transportation  on  that 
over  my  division.  You  will  have  to  pay  your  fare  or  get  off." 
This  conductor  treated  plaintiff  considerately  and  fairly.  After 
he  had  taken  up  the  ticket,  he  approached  plaintiff  and  said: 
**  What  is  the  trouble  between  you  and  the  other  conductor?** 
What  occurred  thereafter  is  testified  to  by  plaintiff  as  follows: 
**  I  told  him  what  had  passed,  where  I  had  been,  when  I  left 
my  home  in  Berkley,  and  the  trouble  I  had  had  with  the  con- 
ductor about  the  signature;  told  him  I  could  satisfy  him  that 
I  was  J.  M.  Zion,  and  was  willing  to  do  anything  reasonable. 
Then  I  showed  him  my  hat-box, — I  didn't  think  about  it  till 
afterwards, — that  the  name  *  J.  M.  Zion*  was  on  the  bottom. 
I  showed  him  that.  I  had  told  the  former  conductor  that  I 
had  put  all  my  papers  in  the  trunk,  but  I  thought  I  would 
look  in  my  valise ;  and  in  the  back  part  I  found  an  old  letter 
from  D.  Appleton,  and  a  shipping-receipt  given  by  the  ex- 
press company,  and  *  *  *  a  card  addressed  to  *  J.  M.  Zion.* 
He  wanted  to  know  if  there  was  anything  else,  so  I  took  off 
my  cuff,  and  showed  the  initials  inside,  '  J.  M.  Z.*  I  didn*t 
want  to  get  into  any  trouble,  and  said  I  was  satisfied  to  do 
anything.  I  said:  "  Are  you  not  satisfied  that  I  am  J.  M. 
Zion  and  entitled  to  ride  on  this  train?  Are  you  not  abso- 
lutely positive  that  I  am  J.  M.  Zion?'  He  said:  **That» 
good  evidence.     1  will  telegraph  back  and  find  out.*  ** 
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Nothing  more  was  said  until  the  tiain  arrived  ait  R«fK>j 
when  the  conductor  approached  plaintiff »  and  said:  ''  Excuse 
me.  I  am  very  sorry  to  inform  3^u  that  you  will  have  to  pay 
your  fare«  or  get  off  the  train.  I  don't  want  you  to  thi^ik  I 
am  acting  on  my  own  motion  or  judgment.  I  have  received 
strict  orders,  and  I  will  have  to  carry  them  out.*' 

After  further  conversation  the  conductor  took  the  plaintiff 
by  the  arm  and  took  him  off  the  train,  without  using  any  force 
or  violence.  The  plaintiff  was  detained  in  Reno  two  days,  at 
an  expense  of  $7.50.  After  getting  his  trunk,  and  receiving 
money  in  answer  to  a  telegram  for  funds,  he  paid  his  far^  to 
Ogden,  $29.50. 

On  the  trial,  defendant  admitted  that  the  ticket  which  the 
plaintiff  had  was  a  regular  passenger  ticket,  which  entitled  him 
to  the  rights  and  privileges  of  a  regular  passenger  upon  its 
train  between  the  points  designated  therein.  It  was  also  admit- 
ted that  defendant  and  its  agents  had  no  right  to  expel  plaintiff 
from  the  train,  and  that  its  act  in  so  doing  was  wrong.  No 
exceptions  were  taken  to  the  charge  of  the  court. 

As  to  the  measure  of  damages,  the  court  charged  the  jury: 
"That  under  the  pleadings  and  evidence  in  this  case  the 
plaintiff  is  entitled  to  recover  as  damages  from  the  defendaxkt 
the  amount  paid  by  him  for  the  ticket  from  Reno  -  ^  ^,^ 
to  Ogden,  *  *  *  and  the  amount  of  expenses 
necessarily  incurred  by  reason  of  the  delay  at  Reno.  *  *  * 
He  is  also  entitled  to  recover  reasonable  compensatory  dam- 
ages for  being  wrongfully  and  unlawfully  expelled  from  the 
train  at  Reno.  In  estimating  that  amount  you  should  take 
into  consideration  all  the  facts  and  circumstances  in  connection 
with  his  expulsion  from  the  train,  *  *  *  whether  any  insults 
or  indignities  were  at  any  time  offered  to  him  by  the  con- 
ductors or  agents  of  the  defendant,  and  all  the  facts  and  cir- 
cumstances which  occurred  upon  the  train,  and  which  led  to 
his  being  expelled  from  the  train.**  That  exemplary,  vindic- 
tive, or  punitive  damages  could  not  be  given.  That  the  jury 
could  only  award  such  damages  as  would  fully,  fairly,  and 
justly  compensate  plaintiff  for  the  indignities  or  humiliation, 
if  any,  which  he  received,  in  addition  to  the  actual  expenses* 

The  charge  of  the  court  is  in  substantial  accord  with  the 
UAiversal  current  of  decisions  upon  the  measure  off  damages  m 
such  cases.  Theonere  fact  that  plaintiff  was  wrongfully  and 
unlawfully  expelled  from  the  train  authorized  the  jury  to  find» 
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independent  of  any  other  proof  upon  the  subject,  that  plain- 
tiff had  suffered  feelings  of  humiliation  for  which  it  should 
assess  some  damages ;  and  if  the  expulsion  is  accompanied  by 
insult,  abuse,  or  undue  violence,  the  jury  is  authorized  to  con- 
sider the  injured  feelings  of  the  plaintiff,  the  indignities  en- 
dured while  a  passenger  on  the  train,  the  humiliation  and 
wounded  pride  which  one  in  his  condition  in  life  and  standing 
in  the  community  would  naturally  experience,  and  to  award 
•compensatory  damages  therefor.  Quigleyz/.  Railroad  Co.,  ii 
Nev.  351,  367;  Gorman  v.  Southern  Pac.  Co.,  97  Cal.  6; 
Railway  Co.  v.  Fix,  88  Ind,  381,  ii  Am.  &  Eng.  Ri  Cas. 
109;  McGinness  z/.  Railway  Co.,  21  Mo.  App.  399;  Carsten 
^K  Railroad  Co.,  44  Minn.  454;  Railway  Co.  v.  Chisholm,  79 
111.  585;  Railroad  Co.  v,  Connell,  127  111.  419;  Paddock  v. 
Railway  Co..  37  Fed.  841 ;  Du  Laurans  v.  Railroad  Co.,  15 
Minn.  49,  58  (Gil.  29);  Railway  Co.  v.  Rice,  38  Kan.  398, 
34  Am.  &  Eng.  R.  Cas.  316;  Lucas  v.  Railroad  Co.,  98 
Mich.  4;  Stutz  V.  Railway  Co.,  73  Wis.  147,  37  Am.  & 
Eng.  R.  Cas.  187;  Boster  v.  Railway  Co.,  36  W.  Va.  324; 
Beach,  Ry.  Law,  §  891,  and  authorities  there  cited. 

Under  all  the  facts  and  circumstances  of  this  case,  was  the 
jury  justified  in  assessing  the  damages  at  $1700?  Is  the 
amount  awarded  so  excessive  as  to  indicate  passion,  prejudice, 
or  undue  influence  upon  the  part  of  the  jury? 

With  the  exception  of  Bass  v.  Railway  Co.,  42  Wis.  654, 
which  was  a  case  of  extreme  wrong,  abuse,  and 
Sr*'*'*  violence,  where  the  sum  of  $2500  was  allowed  to 
stand,  under  the  peculiar  circumstances  of  that 
case,  my  attention  has  not  been  called  to  any  decided  case 
where  the  appellate  court  has  declined  to  interfere  where  the 
damages  exceeded  $1000,  in  cases  at  all  analogous  to  the  one 
in  hand.  An  examination  of  the  decided  case  relative  to  the 
amount  of  damages  rendered  by  juries  for  the  wrongful  expul- 
sion of  a  passenger  from  the  train  for  refusal  to  pay  fare,  when 
he  has  a  ticket  entitling  him  to  ride,  clearly  shows  that  the 
verdict  in  this  case  is  much  greater  than  has  been  allowed  to 
stand.  Verdicts,  in  such  cases,  which  have  been  sustained 
as  not  excessive  range  from  $50  to  $800.  The  following 
cases  have  been  examined:  (i)  Where  the  judgment  was  less 
than  $500:  Railway  Co.  v,  Howerton,  127  Ind.  236;  Rail- 
way Co.  V,  McDonough,  53  Ind.  290;   Railroad  Co.  v,  John- 
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son,  67  111.  312;  Railway  Co.  v.  Wilkes,  68  Tex.  619,  34 
Am.  &  Eng.  R.  Cas.  331.  (2)  Where  the  judgment  was 
$500:  Gorman  v.  Southern  Pac.  Co.,  97  Cal.  i;  McGinness 
V.  Railway  Co.,  21  Mo.  App.  399;  Railway  Co.  v.  King,  88 
Ga.  443;  Du  Laurans  v.  Railroad  Co.,  15  Minn.  51  (Gil. 
29);  Boster  «;.  Railway  Co.,  36W.  Va.  319.  (3)  Where  the 
judgment  was  over  $500,  and  not  exceeding  $800:  Railway 
Co.  V.  Myrtle,  51  Ind.  566;  Railway  Co.  v.  Fix,  88  Ind. 
382,  II  Am.  S  Eng.  R.  Cas.  109;  Railroad  Co.  v.  Milligan, 
50  Ind.  393;  Graham  v.  Railroad  Co.,  66  Mo.  536.  In  the 
following  cases  judgments  were  held  to  be  excessive:  (i)  For 
sums  of  $500  and  under:  Railroad  Co.  v.  Cunningham,  67 
111.  316;  Huntsman  v.  Railway  Co.,  20  U.  C.  Q.  B.  24; 
Finch  V.  Railroad  Co.,  47  Minn.  36;  McLean  v.  Railway 
Co., 50  Minn.  485.  (2)  For  the  sum  of  $1000:  Railroad  Co. 
V.  Parks,  18  111.  460;  Railroad  Co.  v.  Vanatta,  21  111.  188; 
Railroad  Co.  v.  Peacock,  48  111.  257;  Goins  v.  Railroad  Co., 
59  Ga.  426;  Railway  Co.  v.  Chisholm,  79  111.  585.  (3)  For 
sums  above  $1,000;  Railroad  Co.  v.  Slusser,  19  Ohio  St. 
157;  Railroad  Co.  v.  Griffin,  68  III.  500;  Doran  v.  Ferry  Co., 
(City  Ct.  Brook.)  19  N.  Y.  Supp.  172;  Cunningham  v.  Power 
Co.,  3  Wash.  St.  472;  Palace-Car  Co.  v.  Reed,  75  111.  125; 
Railroad  Co.  v.  Weaver,  16  Kan.  456;  Quigley  v.  Railroad 
Co.,  II  Nev.  351. 

In  several  of  the  cited  cases  the  facts  were  entirely  different 
from  the  case  at  bar.  In  some  the  plaintiff  suffered  no  indig- 
nity or  insult.  In  others  the  plaintiff  was  at  fault,  but  greater 
force  was  used  in  expelling  the  plaintiff  than  was  necessary. 
In  a  few  cases  the  plaintiff  was  expelled  at  a  place  where 
there  was  no  station,  the  conductor  acting  in  violation  of  the 
laws  of  the  state  where  such  expulsion  occurred.  In  others 
more  or  less  actual  violence  was  used.  In  all  of  these  parti- 
culars the  cases  are  not  directly  in  point.  But  several  of  them 
are  in  many  essential  respects  similar  to  the  present  case.  In 
nearly  all  the  cases  where  the  courts  declared  the  verdicts  to 
be  excessive  a  new  trial  was  granted  without  any  discussion  as 
to  what  amount  would  be  proper  for  the  jury  to  award.  In 
the  very  nature  of  the  cases,  it  would  be  impossible  to  state 
any  general  rule  upon  the  subjects,  as  each  case  would  have  to 
be  decided  upon  its  own  peculiar  facts  and  circumstances. 

It  is  well  settled,  however,  that  the  court  should  never  in- 
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terfere  upon  the  sole  ground  that  the  verdict  is  greater  tbaxi 
the  court  would  have  given.  It  is  the  province  of 
off  the  jury  to  determine  the  amount.  In  assessing 
the  damages  in  cases  of  this  character  there  is  natur- 
ally a  wide  divergence  of  opinion  among  jurors. 
Some  latitude  must  be  allowed  to  the  jury  in  fixing  the 
amount  upon  a  fair,  just,  and  reasonable  basis.  Unless  it  is 
clearly  .shown,  to  the  satisfaction  of  the  court,  that  the  jury, 
in  the  determination  of  the  case,  were  influenced  by  passion, 
prejudice,  or  some  improper  motive,  the  court  ought  not  to 
interfere ;  but  where  it  is  apparent  that  the  jury  were  gov- 
erned by  such  influences^  or  acted  under  a  misapprehension  of 
their  duty  or  of  the  facts  of  the  case,  it  is  not  only  proper,  but 
it  is  the  duty  of  the  court  to  interfere. 

It  is  evident  that  the  jurors  in  this  case  were  not  misled  as  to 
their  duty  in  the  premises.  The  court  charged  the  jury  to 
take  into  consideration  the  fact  that  the  ticket  constituted  a 
contract  between  plaintiff  and  defendant ;  that  by  the  terms  of 
the  ticket  the  plaintiff  was  required  to  identify  himself  as  the 
original  purchaser  thereof,  by  writing  his  name,  or  by  other 
means,,  when  so  required  by  the  conductor  or  agents  of  the 
railroad ;  that  the  conductor  had  the  rig^t,  and  it  was  his  duty, 
to  require  the  plaintiff,  if  there  were  doubts  as  to  his  identity, 
to  sign  his  name  and  make  such  other  proof  as  was  proper,  in 
order  to  identify  himself  as  the  holder  of  the  ticket ;  that  they 
should  consider  whether  the  conductors,  or  either  of  them,  ex- 
ceeded their  duty  in  this  respect — whether  they  offered  any 
insults  or  indignities,  or  simply  made  the  necessary  inquiries; 
that  the  conductors,  in  acting  upon  appearances,  were  acting 
at  the  peril  of  the  corporation,  and  that  if  it  afterwards  turned 
out,  as  it  did  in  this  case,  that  they  acted  upon  an  erroneous 
impression  as  to  the  facts,  then,  no  matter  how  much  they 
were  mistaken,  nor  how  honestly  they  may  have  acted  under 
the  belief  that  plaintiff  had  not  paid  for  his  ticket,  nor  how 
little  force  was  used  in  ejecting  plaintiff,  the  act  was  neverthe- 
less unlawful  and  wrong,  and  for  any  injury  which  the  plaintiff 
received  he  is  entitled  to  full  compensation,  and  nothing  more. 

It  was  contended  by  defendant's  counsel  that  no  indignities, 
other  than  the  mere  fact  of  expelling  plaintiff  from  the  car, 
were  shown  by  the  evidence ;  that  the  remarks  made  by  the 
first  conductor,  to  the  effect  that  it  looked  tike  the  plaintiff 
was  lying,  or  had  forged  the  ticket,  were  provoked  by  the  Ian- 
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guage  and  conduct  of  the  plaintiff  himself.  The  }ury  evi- 
dently did  not  accept  this  view.  There  was  some  slight  con- 
flict in  the  testimony,  but  the  jury  were  fully  justified  in  ac- 
cepting the  plaintiff's  version  as  to  what  occurred. 

By  referring  to  the  testimony  it  will  be  observed  that  the 
conductor  was  at  fault.  It  was  his  duty  to  be  courteous,  po- 
lite, and  civil.  The  plaintiff  was  explaining  to  him 
in  a  respectful  manner  that  he  was  the  original  pur-  J^^J^JJJ**' 
chaser  of  the  ticket ;  that  his  name  was  J.  M.  Zion ; 
that  his  signature  on  the  ticket  was  not  signed  in  the  usual 
manner^  owing  to  the  fact  that  there  was  but  little  space  in  the 
window  of  the  office,  and  said  to  the  conductor  that  if  the 
ticket  was  given  back  to  him  he  would  write  his  name  the 
same  as  it  is  written  on  the  ticket,  whereupon  the  conductor 
said,  **  No,  you  can't  fool  me  that  way."  Here  is  a  direct  in- 
sinuation that  plaintiff  was  not  acting  honestly ;  that  he  was 
trying  to  deceive  the  conductor ;  that  he  intended  to  fool  him 
by  imitating  the  signature.  With  such  an  insinuation  it  was 
natural  for  the  plaintiff  to  reply,  '*  Probably  you  think  I  am 
lying  about  it,  or  forged  it,"  and  the  thought  of  the  conduc- 
tor when  be  told  the  plaintiff,  **  You  can't  fool  me,"  found  ex- 
pression in  the  answer,  **  It  looks  like  it."  The  language  of 
the  conductor  cast  reflection  upon  the  honor  and  integrity  of 
the  plaintiff,  and  must  have  been  so  considered  by  the  other 
passengers  who  heard  all  the  remarks. 

It  is  unnecessary  to  review  the  evidence  as  to  what  occurred 
at  Colfax.  As  to  everything  that  passed  between  the  first 
conductor  and  the  plaintiff  it  may  be  conceded  that  the  plain- 
tiff was  not  entirely  free  from  blame.  It  is  perhaps  true  that 
if  the  plaintiff  had  not  become  excited,  and  had  thought  of 
his  hat-box,  with  his  name  printed  thereon,  and  the  cuffs,  with 
his  initials,  and  had  searched  his  valise  for  letters,  and  had  ex- 
hibited all  these  proofs,  the  conductor  would  have  been  satis- 
fied, and  no  furt,her  trouble  would  have  occurred.  But  the 
plaintiff  was  not  to  blame  for  becoming  excited. 

In  McGinness  v.  Railway  Co.,  supra^  the  conductor,  after 
taking  the  ticket  from  the  passenger,  told  him  that  the  ticket 
was  forged  or  tampered  with,  and,  if  he  did  not  alter  it,  some- 
body else  did.  The  court  said :  '^This  was  a  most  unmanly 
innuendo,  wholly  unwarranted  by  the  circumstances,  and 
grossly  offensive  and  insulting  to  any  gentleman  of  ordinary 
sensibility  and  pride."     Any  man  of  spirit  would  naturally  be- 
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come  excited   under  such  circumstances.     To  a  man  of  ordi- 
nary sensibility  and  self-respect  it  is  always  humiliating,  in  the 
presence  of  others,  to  be  arraigned  by  a  conductor  about  his 
right  of  passage.     The  indignity  is  much  greater  when  state- 
ments affecting  his  honor,  integrity,  and  truthfulness  are  di- 
rectly or  impliedly  made.     Moreover,  the  first  conductor  was 
at  fault  in  refusing  to  return  the  coupon  from  **  Los  Angeles 
to  Ogden,"  thus  depriving  the  plaintiff  from  making  satisfac- 
tory proof  of  his  right  to  travel  thereon.     Under  the  rules  of 
law  heretofore  announced,  the  defendant  is  responsible  for  the 
indignities  offered  by  its  agents  to  plaintiff  while  a  passenger 
upon  its  train,  as  well  as  for  the  act  of  expulsion  therefrom. 
The  acts  and  conduct  of  the  two  conductors  cannot  be  segre- 
gated, as  was  suggested  by  counsel  for  defendant,  and  the  act 
of  the  second  conductor,  who  expelled  plaintiff  from  the  train, 
alone  be  considered.     All  damage  sustained  by  plaintiff  as  the 
direct  and  natural  consequence  of  the  fault  of  the  first  conduc- 
tor in  refusing  to  give  plaintiff  the  coupon  from  '*  Los  Angeles 
to  Ogden,"  or  a  check  as  evidence  thereof,  was  a  proper  mat- 
ter for  the  consideration  of  the  jury.     Yorton  v.  Railway  Co., 
62  Wis.  367,  18  Am.  &  Eng.   R.  Cas.   332,  2  Sedg.  Dam., 
§865. 

Notwithstanding  the  fault  of  the  first  conductor  in  this  re- 
spect, the  second  conductor  ought  not  to  have  put  the  plaintiff 
off,  if  the  proofs  offered  to  him  were  of  such  a  character  as  to 
satisfy  him  that  the  plaintiff  was  entitled  to  ride.  Railway 
Co.  V,  King,  88  Ga.  443. 

But  the  question  will  remain  as  to  whether  or  not  the  verdict 
for  $  1 700  was  excessive.  The  jury  was  especially  admonished 
by  the  court  that  the  damages  must  be  confined  to- 
dauiMal!  ^  reasonable  compensation,  and  that  nothing  could 
be  added  as  punitory  damages,  by  way  of  punish- 
ment. It  is  impossible  to  reconcile  the  verdict  with  the  charge. 
The  jury  must  have  been  actuated  to  some  extent,  at  least,  by 
a  bias  or  prejudice  against  the  defendant.  On  no  other  theory 
can  the  amount  of  the  verdict  be  explained.  While  the  court 
is  disposed  to  allow  great  latitude  in  the  assessment  of  dam- 
ages in  cases  of  this  character,  it  is  unwilling  to  give  its  sanc- 
tion to  an  excessive  verdict.  As  was  said  by  the  Supreme 
Court  in  Railroad  v.  Parks,  18  111.  460,  **We  cannot 
hesitate  to  say  that  the  damages  allowed  are  grossly  *  *  ♦ 
excessive.     Although  in  a  case  of  this  kind  this  court  will  in- 
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terfere  with  a  verdict  with  great  reluctance,  yet  we  will  not 
hesitate  to  do  so  where  it  is  apparent  at  first  blush  that  the 
jury  have  misapprehended  the  law  of  the  case,  or  misunder- 
stood the  facts,  or  else  have  been  influenced  by  their  passions 
or  their  prejudices  rather  than  the  law  and  the  facts.  It  is 
not  the  duty  of  courts  to  enforce  the  arbitrary  edicts  of  juries, 
but  it  is  their  duty  to  firmly  and  fearlessly  stand  between  the 
party  and  the  jury  whenever  it  is  manifest  that  the  party  has 
been  made  a  victim  to  their  prejudices.  In  this  class  of  cases 
great  latitude  should  no  doubt  be  allowed  to  juries  in  their  es- 
timate of  the  damages,  but  to  this  there  must  be  a  limit;  and 
should  we  refuse  to  interfere  in  this  case,  it  would  be  equiva- 
lent to  saying  to  juries,  in  all  cases  of  this  kind,  'We  will 
shut  our  eyes  to  the  facts  of  the  case,  and  let  you  work  your 
will  with  all  parties  placed  in  your  hands.  Now,  do  with 
them  as  you  please.     We  will  not  interfere.*  " 

Juries  must  be  made  to  understand  that  an  excessive  ver- 
dict is  really  prejudicial  to  the  plaintiff  in  the  action,  resulting 
in  delays  and  in  new  trials,  involving  unnecessary  loss  of  time 
and  additional  and  useless  expense. 

In  consideration  of  all  the  facts,  after  a  thorough  review  of 
the  authorities,  it  is  ordered  that  the  motion  for  a  new  trial 
be,  and  the  same  is  hereby,  granted,  unless  the  plaintiff, 
within  five  days,  remits  the  amount  of  damage  in  excess  of 
$850^  and  if  the  same  is  remitted  the  new  trial  will  be  denied. 


Houston  &  Texas  Central  Railroad  Co. 

V. 

Smith  (Sally)  et  al. 

{Court  of  Civil  Appeals  of  Texas,  November  13,  1895.) 

Carrvinr  PoftAnflfer  Bevond  Destination  [(1)  p.  184]— Liability  for  Injuries 
Resulting  Therefromt — Where  a  conductor  of  a  railroad  train  agree--  to 
allow  a  o=»ssenqrf»r  who  is  travelinfif  in  the  nighttime  to  disembark  at  a 
certain  sp^nfieH  point,  carries  the  passeneer  bevond  such  point,  as  a 
r'siilt  of  which  the  passenger,  while  attempting:  to  find  the  road  which 
led  to  the  home  of  a  fr»end  nearby,  fell  into  a  ditch,  and  seriously  injured 
her  foot  and  anicle,  without  fault  on  her  part,  the  railroad  company  i& 
responsible  for  d^niiafires  resnltinjj  from  such  injury.     (Page  178.) 

2  (N.  8.)  A.  &  E.  R.  Gas.— 12 
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Appeal  from  Bastrop  6o^nty  district  cotfft.     AJhymd, 

Baier^  Botts^  Baker  Sr  L^ett^  O.  S.  Holt  and  firaiJk  Ai^ 
drewSf  for  appellant. 

//.  M,  Garwood^  for  appellees. 

Key,  J. — Suit  by  Mrs.  Sallie  Smith,  ]o\xied  fro  forma  by 
her  husband,  for  damages  for  personal  injuries.  Verdict  and 
eiMtutid  judgnnent  in  her  favor  for  $2000.  The  plaintiffs' 
cause  of  action  is  based  upon  the  proposition  that 
a  conductor  on  appellant's  road  agreed  to  put  Mrs.  Smith  Q£f 
a  train  on  which  she  was  traveling  in  the  nighttime,  at  a  point 
where  a  dirt  road  crossed  the  railroad  track,  near  a  spring,  in 
the  village  of  Bowersville,  but  failed  to  do  so,  and  carried  her 
beyond  the  agreed  point,  and  put  her  off;  and  that,  while 
attempting  to  find  the  road  which  led  to  the  home  of  a  friend 
near  by,  she  fell  into  a  ditch,  and  seriously  injured  her  foot 
and  ankle. 

There  is  evidence  in  the  record  tending  to  support  that 
theory;  and,  as  it  was  the  peculiar  province  of  the  jury  to 
determine  the  credibility  of  witnesses,  and  the 
Cftrryiig  weight  to  be  given  to  their  testimony,  we  hold  that 
tinittVn  th^  verdict  is  supported  by  evidence.     This  hold- 

ing involves  the  further  holding,  as  conclusions  of 
fact,  that  the  wrongful  conduct  of  appellant's  agent  in  puttiaf 
the  plaintiff  off  at  a  point  other  than  that  agreed  upon 
was  the  proximate  cause  of  the  injury  complained  of;  that 
Mrs.  Smith  was  not  guilty  of  contributory  negligence ;  and 
that  the  verdict  is  not  excessive. 

Under  the  ruling  made  by  this  court  in  Railway  Co.  v. 
Bowles,  (Tex.  Civ.  App.  1895)  30  S.  W.  89,  appellees  were 
not  barred  by  the  orders  and  decrees  made  by  the  federal 
court  in  the  receivership  proceeding.  We  adhere  to  the  ruling 
there  made. 

There  are  numerous  assignments  of  error  complaining  of 
charges  given,  and  of  the  action  of  the  court  in  refusing 
requested  charges.  They  present  no  new  or  novel  questions; 
and,  without  discussing  them  in  detail,  we  hold  that  the 
assignments  referred  to  point  out  no  reversible  error.  The 
judgment  is  affirmed. 

Affirmed. 
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V. 

Kendrick  (William). 

(C^ltff  Iff  Civfi  App€ab  of  Tejtds,  JufU  12,  1^95.) 

LiaMllty  ef  Company  for  Fatluro  of  Conduotor  to  Awaken  PtMkfi%vh^ 
Carrying  Pait  Station  [(1)  p.  i84].>-A  railroad  company  is  not  liable  for 
the  failure  of  one  of  its  conductors  to  awaken  a  sleeping  passenger  in  ac- 
eordance  with  his  promise  to  do  so,  whereby  the  passenger  is  carried  past 
her  station,  where  it  appears  that  the  usual  announcemeflt  of  the  station 
was  made,  that  the  train  remained  there  long  enough  for  passengers  to 
disembark,  and  that  the  passenger  was  let  off  at  the  next  station  and 
furnished  free  transportation  to  Tier  destination.     {Page  181.) 

Liability  of  Company  for  Inolvilrly  aAd  DisooMfort  to  PasMi^er  at  Sta- 
tion.— The  facts  that  during  a  wait  of  about  4I  hours  at  the  station 
v^here  the  passenger  was  let  off.  for  a  train  to  her  destination,  the  sta- 
tionmaster  was  cross  and  gruff  to  her.  and  refused  information  as  to  the 
name  of  th«  town,  or  where  she  could  find  hotel  or  other  accommoda^ 
tir>ns»  tliat  when  s^e  asked  for  water  a  tank  100  or  200  yards  distant  was 
pointed  to,  and  that  a  crowd  of  men  and  boys  around  the  depot  jeered 
and  Uughed  at  her,  are  not  sufficient  to  justify  a  judgment  against  the 
company.    (Pe^e  183.) 

Afpeal  from  Raines  county  district  court.  E.  W.  Ter- 
HUI^E,  Judge.     Reversed. 

Dillard  &  Muse^  for  appellant. 

LlGHTFOOT,  C.J. — This  suit  was  brought  by  appellee  for 
damages  against  appellant  railway  company,  plaintiff  alleging 
his  cause  of  action  substantially  as  follows:  That  ^  ^ 
dn  July  14,  1892,  plaintiff  sent  his  wife  and  two 
small  children,  by  railway,  from  Oklahoma  City  to  Emory, 
TeJc. ;  that  upon  arrival  at  Gainesville,  Tex.,  she  purchased  a 
ticket  over  defendant's  road  from  Gainesville  to  Emory ;  that, 
after  the  train  left  Gainesville,  the  conductor  promised  appel- 
lee's wife,  who  had  lost  much  sleep  with  a  sick  child,  that,  if 
she  weint  to  sleep,  he  would  awake  her  at  Whitesboro,  where 
it  was  tiecessary  for  her  to  change  cars;  that  said  conductor 
neglected  to  awake  her,  and,  in  consequence  of  such  neglect, 
she  and  her  children  were  carried  by  Whitesboro,  and  against 
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her  protest,  put  off  at  ColHnsville,  where  she  was  neglected 
and  badly  treated  by  appellant's  local  agent  and  a  crowd  of 
men  and  boys  at  the  depot ;  that  she  remained  at  ColHnsville 
several  hours,  and  took  a  north-bound  train  for  Denison, 
where  she  arrived  at  6  o'clock,  and  was  compelled  to  spend 
the  night,  and  did  not  reach  her  destination  until  the  next 
day.  Plaintiff  claimed  actual  and  exemplary  damages  for  the 
delay,  and  for  physical  and  mental  suffering,  mortification, 
anxiety,  and  humiliation  of  his  wife  at  the  ill-treatment  of 
defendant's  servants.  The  defendant  filed  general  and  special 
denial  of  any  agreement  on  the  part  of  the  conductor  to  awaken 
her  at  Whitesboro,  or  any  ill-treatment  or  negligence  on  the 
part  of  the  company  or  its  servants. 

There  were  a  verdict  and  judgment  for  plaintiff,  from  which 
this  appeal  was  taken. 

The  appellee  has  filed  no  brief  or  made  any  appearance  in 
this  court. 

The  appellant's  third  assignment  of  error  is  as  follows: 
**The  court  should  have  instructed  the  jury,  as  requested  in 
defendant's  first  special  instruction,  to  return  aver- 
f!!!!!*"***  ^  diet  for  the  defendant,  because,  under  the  evidence 
in  the  case,  it  was  shown  that  plaintiff's  wife,  by 
her  own  negligence,  was  carried  beyond  Whitesboro,  and 
because  no  agreement  that  she  made  with  the  conductor 
as  to  awaking  her  at  Whitesboro  would  bind  the  defendant ; 
and,  further,  the  court  erred  in  not  giving  the  seventh  special 
instruction  requested  by  defendant,  because,  if  any  such  agree- 
ment was  made  between  the  conductor  and  the  wife  of  plain- 
tiff that  the  conductor  would  have  her  awakened  when  the 
train  arrived  at  Whitesboro,  then  by  so  doing  the  conductor 
was  acting  beyond  his  authority,  and  as  the  agent  of  plaintiff's 
wife." 

There  is  a  conflict  in  the  evidence  as  to  whether  the  con- 
ductor after  leaving  Gainesville  promised  to  awaken  Mrs.  Ken- 
KrMenee.  drick  at  Whitesboro  if  she  should  be  asleep.  She 
testified  to  such  promise,  and  the  conductor  denied 
It.  There  is  also  a  conflict  in  the  evidence  as  to  whether  she 
was  asleep  when  the  train  reached  Whitesboro.  She  testified 
that  she  was  asleep,  and  relied  upon  the  conductor's  promise  to 
2»Araken  her,  and  thus  passed  the  station  where  she  was  to  take 
another  train  for  Emory.  The  conductor  and  porter  testified 
that  she  and  her  children  were  on  the  rear  car,  which  was  cut 
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out  of  the  train  at  Whitesboro ;  and  the  porter  testified  that 
he  assisted  her  and  the  children  off  the  train,  and  pointed  out 
to  her  the  train  she  was  to  take. 

However  this  may  be,  we  will  assume  that  she  did  have  the 
promise  of  the  conductor  to  awaken  her  at  Whitesboro ;  that 
he  failed  to  do  so,  and  she,  being  asleep,  was  carried  by  her 
station,  and  put  off  by  the  conductor  at  the  next  station,  and 
given  a  return  check  to  Whitesboro.  The  facts  show  that  she 
remained  for  several  hours  at  CoUinsville,  in  the  depot,  with 
her  children,  and  took  a  north-bound  train,  reaching  Denison 
about  6  o'clock  in  the  evening,  where  she  was  compelled  to  stay 
all  night,  and  take  a  train  the  next  day,  when,  if  she  had  made 
her  connection  properly  at  Whitesboro,  as  she  expected,  she 
would  have  reached  Emory  the  evening  of  the  day  she  left 
■Gainesville.  Liabiiitj  or 

The  first  question  which  presents   itself  for  our  «»"»p«»j  ^o' 
consideration  is  this:   Was    the    railway  company  ,n^rp»M»n 
responsible  for  the  failure  of  the  conductor  to  awaken  ten* 
the  lady  at  Whitesboro,  she  being  asleep  when  she  reached 
the  station? 

As  a  rule,  it  has  been  held  by  our  courts  that  it  is  the  duty 
of  railway  companies  to  establish  needful  and  proper  rules  and 
regulations  for  announcing  the  stations  along  their  lines  of 
railway ;  and,  on  the  other  hand,  that  it  is  the  duty  of  passen- 
gers to  be  ready  to  disembark  with  reasonable  dispatch,  so  as 
not  to  delay  the  movement  of  trains,  or  unnecessarily  impede 
travel  or  commerce. 

Mr.  Hutchinson,  in  his  work  on  Carriers  (section  617^), 
thus  lays  down  the  doctrine:  **  Awaking  Sleeping  Passengers. 
— So  it  is  said  that  it  is  ordinarily  no  part  of  the  carrier  s  duty 
to  see  that  passengers  are  awake  when  the  train  reaches  their 
destinations,  and  that  the  company  is  not  bound  by  the  con- 
ductor's promise  to  so  awaken  a  passenger.  Exceptional  cir- 
cumstances might,  however,  impose  the  duty.  But  in  the  case 
of  sleeping-cars  the  rule  is  different.  There  the  passenger  is 
invited  to  go  to  sleep,  and  pays  extra  for  the  conveniences 
therefor,  and,  as  will  be  seen,  it  is  the  duty  of  the  company's 
servants  to  awaken  him  in  time  to  dress  and  alight  in  safety." 

In  support  of  this  proposition,  Mr.  Hutchinson  cites  the 
<:ases  of  Sevier  v.  Railroad  Co.,  61  Miss.  8,  18  Am.  &  Eng. 
R.  Cas.  245,  and  Nunn  v.  Railroad  Co.,  71  Ga.  710.  We 
liave  not  access  to  the  last-named  case. 


In  th^  case  of  Sevier  v.  Railroad  Co.,  su^ra,  the  conductor 
had  promised  tp  awaken  a  passenger  at  Jackson,  which  he  failed 
to  do,  but  put  him  off  four  miles  beyond.  The  court  said : 
^*  It  was  not  the  duty  of  the  conductor  to  arouse  the  appellant 
on  the  arrival  of  the  train  at  Jackson  by  any  special  means  ap- 
plicable to  his  condition  as  being  sick  and  drowsy.  The  busi- 
ness of  the  conductor  was  to  manage  the  train  according  ta 
the  established  regulations,  and  not  to  vary  them  for  an  individ 
ual.  Regulations  are  made  for  the  traveling  public,  and 
should  be  reasonable  as  adapted  to  the  convenience  of  the 
public.  If  persons  sick  or  under  any  disability  which  renders 
them  unable  to  conform  to  the  reasonable  regulations  for  the 
community  generally  are  inconvenienced  by  this  inability, 
they  have  no  legal  cause  of  complaint  against  a  carrier  who- 
undertakes  to  carry  the  public  generally,  according  to  a  plan 
adopted  to  suit  persons  generally  in  a  condition  to  travel,  and 
not  designed  to  meet  the  wants  of  those  not  in  such  condition. 
The  obligation  of  the  carrier  was  to  carry  the  appellant  safely 
to  Jackson,  and  on  arrival  there  to  announce  the  fact,  and 
afford  an  opportunity  for  him  to  leave  the  car.  That  he  was 
asleep,  and  that  his  sleep  was  induced  by  sickness,  did  not 
entitle  him  to  special  attention.  *  *  *  The  agreement  of  the 
conductor  to  arouse  the  appellant  at  Jackson  did  not  impose 
any  obligation  on  the  railroad  company.  The  appellant  was 
bound  to  know  that  the  conductor  had  no  authority  to  incur 
an  obligation  to  that  effect  for  the  company,  and  that  his  duty 
was  to  the  passengers  generally,  and  not  to  him  particularly. 
He  must  be  held  to  have  known  the  established  usage  of  calling 
out  the  name  of  the  station,  and  for  the  passengers  to  leave 
the  car  on  its  arrival  at  his  destination,  and  that  the  promise 
of  the  conductor  was  his  personal  obligation,  and  was  not  the 
promise  of  the  company,  which  he  had  no  right  to  bind  by  an 
undertaking  in  behalf  of  one  of  many  passengers  to  all  of 
whom,  respectively,  the  company  owed  the  same  duties. 
Whether  sudden  illness  occurring  to  one  on  board  a  train  after 
going  upon  it,  and  made  known  to  the  conductor,  would 
create  such  an  emergency  as  to  impose  the  duty  on  him  to 
give  such  passenger  needed  attention,  and  vary  the  course  of 
dealing  with  passengers,  is  purposely  left  an  open  question,  to 
be  decided  when  it  arises."  See,  also.  Railroad  Co.  v. 
Kendrick,  40  Miss.  386,  Redf.  R.  R.  330.  This  is  in 
harmony   with    the    rule     heretofore     announced     by    this 
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€ouit»  and  supported  by  an  unbroken  line  of  decisions  in 
this  state.  Railway  Co.  v.  Alexander,  (Tex.  Civ.  App.^  y> 
S.  W.  1 1 1 3,  and  authorities  there  cited ;  Railway  Co.  v.  James, 
82  Tex.  306 u  Railway  Co.  v.  Perry,  (Tex.  Civ.  App.)  27  S. 
W.  496. 

In  this  case,  although  there  is  a  conflict  in  the  evidence  as 
to  whether  the  conductor  actually  agreed  to  awake  Mrs.  Ken- 
drick  at  Whitesboro,  and  whether  she  was  actually  asleep 
when  the  train  arrived  at  that  place,  it  is  not  controverted  that 
the  usual  announcement  of  the  station  was  made  by  appellant*^ 
servants  when  the  train  reached  Whitesboro,  and  that  the  train 
remained  there  long  enough  for  passengers  to  disembark,  and 
that,  after  Mrs.  Kendrick  and  her  children  were  found  on  the 
train  after  it  had  passed  Whitesboro  several  miles,  they  were 
put  off  at  the  next  station,  and  given  a  return  check  to  Whites- 
boro, free  of  charge.  Under  such  circumstances,  it  certainly 
cannot  be  said  that  the  company  was  liable  for  the  failure  of 
the  conductor  to  awaken  the  lady  at  Whitesboro. 

2.  It  is  contended  by  appellant  that  the  testimony  shows 
no  such  treatment  by  appellant's  servants  at  Collinsville  as 
would  authorize  a  recovery  of  damages  against  the 
company.     It  is  not  controverted  that  Mrs.  Ken-  Luwiitf  ibr 
drick  and  her  children  arrived  at  Collinsville  about  *;,^Jif^'rt*l? 
II   o'clock  in  the  morning,  and  remained  at  the  iuum. 
depot  until  about  3.30  o'clock  in  the  evening,  when 
they  were  carried  on  one  of  appellant's  passenger  cars,  free  of 
charge,  to  Whitesboro,  where  the  connection  for  Denison  was 
made.     While  at  Collinsville  the  weather  was  pleasant,  and 
they  were  permitted  to  remain  in  the  depot,  and  were  furnished 
with  such  accommodations  as  the  depot  afforded.     Mrs.  Ken- 
drick claims  that  she  was  mistreated  at  Collinsville  by  the 
appellant's  agent  at  the  depot ;   that  he  was  cross  and  gruff, 
and  refused  to  tell  her  the  name  of  the  town,  or  where  she 
could  get  an  hotel  or  other  accommodations  for  the  sick  child; 
that  she  asked  for  water,  and  was  pointed  to  a  tank  100  or  200 
yards  away ;  that  a  crowd  of  men  and  boys  around  the  depot 
jeered  and  laughed  at  her,  etc.     These  facts  are  all  disputed 
by  other  witnesses,  but,  if  undisputed,  are  they  sufficient  of 
themselves  to  support  the  judgment  rendered  in  this  case? 
We  think  not. 

The  duties  of  a  carrier  of  passengers  require  that  it  should 
furnish  reasonable  stational  facilities  for  the  accommodatioa  of 
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travelers  upon  its  lines,  but  we  know  of  no  requirement  that  it 
should  furnish  hotel  accommodations  for  persons  stopping  for 
any  considerable  length  of  time.  Hutch.  Carr.  516.  It  is 
not  required  by  law  that  the  local  events  of  railway  companies 
should  keep  the  depots  at  small  stations  open  at  all  times,  when 
trains  are  not  expected,  nor  is  it  provided  exactly  what 
accommodations  shall  be  provided  for  passengers  while  waiting 
for  transportation.  There  is  no  testimony  in  the  record  show- 
ing what  was  the  duty  of  the  agent  at  Collinsville.  Common 
decency,  as  well  as  humanity,  would  always  suggest  that  a  lady 
with  two  helpless  children  should  be  treated  by  the  agent  with 
the  utmost  kindness  and  consideration,  and  anything  short  of 
this  would  fall  short  of  his  duty  as  a  man.  But  the  question 
is,  was  there  any  act  on  his  part,  as  agent  of  appellant,  which 
would  authorize  a  recovery  of  damages  against  the  railway 
company?     If  so,  the  record  does  not  disclose  it. 

The  acts  complained  of  are  not  acts  of  commission,  but  acts 
of  omission,  and  the  omitted  duties  are  not  such  as  are  im* 
posed  "by  law.  The  views  as  above  expressed  do  not  contra- 
vene the  doctrine  that,  if  the  acts  on  the  part  of  the  men  and 
boys  who  (it  is  claimed)  laughed  and  jeered  at  her  had  been 
such  as  to  amount  to  an  actionable  tort,  the  duty  of  the  com- 
pany to  protect  her  might  be  such  as  to  lay  the  company 
liable  for  damages  for  its  failure  (Id,  548-552);  but  no  such 
case  is  presented  for  our  consideration. 

Upon  the  whole,  we  have  not  been  able  to  find  under  the 
facts  as  presented  in  the  record,  sufficient  evidence  to  support 
the  conclusions  of  the  court  below. 

The  judgment  is  reversed,  and  the  cause  remanded. 


ABSTRACTS  OF  RECENT  DECISIONS 

(1)  Carryini^  Passenger  Past  Station  [(1)  p.  \^^\— Failure  to  Aivake 
Sleeping  Passenger. — A  railroad  company  is  not  liable  for  carrying  a 
sleeping  passenger  past  his  station,  since  it  is  no  part  of  the  duty  of 
operatives  of  train  to  arouse  a  sleeping  passenger  and  see  that  he 
gets  off  the  train,  their  duty  in  that  regard  being  to  stop  the  train 
at  the  station  a  reasonably  sufficient  time  for  him  to  get  off,  and  to 
give  reasonable  notice  of  the  arrival  of  the  train  at  the  station. 
Texas  &  P.  R.  Co.  v,  Alexander,  (Tex.  Civ.  App.,  1895)  30  S.  W. 
1 1 13.  CV//«f  Railway  Co.  7'.  James,  82  Tex.  306:  Railway  Co.  f. 
Perrv,  (Tex.  Civ.  App.)  27  S.  W.  496;  Sevier  v  Railway  Co.,  61  Miss. 
3,  48  Am.  Rep.  74,  18  Am.  &  Eng.  R.  Cas.  245. 
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Notes'  Carrying  beyond  Deitinatiim 

8am« — Injury  to  Passenger  on  Car  Platform  E^epecting  to  ife  let  off 
Past  Station — Plaintifif  held  a  ticket  for  a  flag  station  at  which  it 
was  customary  to  slow  the  train,  but  not  to  stop.  As  the  train  ap- 
proached the  station  it  was  announced  by  the  train  officials,  and 
plaintiff  going  to  the  platform,  finding  that  the  station  had  been 
passed,  and  supposing  the  intention  was  to  let  him  off  at  a  short  dis-' 
tance  further  on,  stood  on  the  car  steps,  when  the  train  giving  a 
sudden  jerk  and  increasing  its  speed,  he  was  thrown  to  the  ground 
and  sustained  the  injury  complained  of.  Held  that  the  case  was 
not  one  where  a  passenger  sustaining  injury  by  jumping  from  a 
moving  train  whicii  has  passed  his  station,  is  precluded  from  recov- 
ering damages.  Brashear  iK  Houston  Cent.  A.  N.  R.  Co.,  47  La. 
Ann.  735.  Distinguishing  Damont  if.  Railroad  Co.,  9  La.  Ann.  441; 
Walker  v.  Railroad  Co.,  41  La.  Ann.  796,  41  Aui.  &  Eng.  R.  Cas. 
172;  Lehman  v.  Railroad  Co.,  47  La.  Ann.  708;  Odom  v.  Railroad 
Co.,  45  La.  Ann.  1201. 

Same — Construction  of  Complaint — Allegation  of  Negligent  Opera' 
iion  of  Train, — An  allegation  in  a  complaint  for  pergonal  injuries 
that  defendant  so  negligently  ran  a  motor  on  the  steps  of  which 
plaintiff  was  riding,  at  a  high  rate  of  speed  past  its  usual  stopping- 
place,  that  plaintiff  was  unable  to  alight,  and  that  the  car  was  care- 
lessly and  negligently  run  into  a  cut,  the  embankment  of  which  had 
been  so  carelessly  and  negligently  left  near  the  track  as  to  leave 
plaintiff  no  space  to  escape,  so  that  he  was  caught  between  the 
steps  and  the  bank  and  sustained  the  injuries  complained  of,  is  an 
allegation  not  only  of  negligence  in  carrying  plaintiff  past  his  sta- 
tion, but  also  of  negligence  in  operating  the  train.  Denver  &  B.  P. 
R.  T.  Co.  V,  Dwyer,  20  Colo.  132. 

SsLmei'—Pailure  to  Stop  at  Station — Measure  of  Damages, — In  an 
action  ex  contractu  to  recover  for  a  failure  to  stop  at  a  station  for 
which  plaintiff  has  purchased  a  ticket  no  punitive  damages  can  be 
assessed  in  the  absence  of  bad  faith,  and  when  there  has  been  no 
proof  of  actual  damages,  but  mere  loss  of  time  and  inconvenience 
for  the  technical  violation  of  the  contract  is  shown,  compensatory 
damages  of  a  nominal  amount  should  alone  be  allowed.  Judicec^. 
Southern  Pac.  R.  Co.,  47  La.  Ann.  255. 


NOTES 

(1)  Carryini^  Pastengart  bayond  Oattination^— ZiVi^///yv  of  Car^ 
rier, — A  railroad  company  in  accepting  the  ticket  of  fare  of  a  pas- 
senger to  a  designated  station  on  its  line,  is  bound  to  stop  the  train 
on  which  such  passenger  is  riding  when  such  ticket  or  fare  is  so  ac- 
cepted so  that  such  passenger  may  get  off  the  cars.  It  is  not  suffi- 
cient that  the  speed  of  the  train  is  slackened  ;  the  cars  must  come 
to  a  full  stop  and  so  remain  a  sufficient  length  of  time  to  allow  the 
passenger  a  reasonable  opportunity  to  alight.  Georgia  R.  R.  & 
Banking  Co.  v.  McCurdy,  45  Ga.  288. 
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Notat 


in  an  action  by  a  female  passenger  againak  a  BaUvoa<l«gnipaHyfor 
csrrying  her  beyond  her  place  of  <lestinatioay  there  being  evkleAoe 
of  failure  to  stop  the  train  at  such  place,  and  chat  she  was  laadei 
where  no  conveyance  could  be  procured,  and  that  she  then  walked 
in  the  night  a  distance  of  five  miles,  it  is  also  admissiUe  to  prove 
that  the  walk  occupied  thsee  hours  over  very  dusty  roads,  that  ia 
crossing  a  creek  the  plaintiff  got  her  clothing  and  feet  wet,  that  she 
was  chased  by  dogs,  and  otherwise  frightened,  and  that  the  weather 
was  hot  and  sultry,  in  consequence  of  which  she  became  and  i«» 
mained  sick  for  some  time.  Cincinnati,  U.  &  1.  R.  Co.  v,  £aton» 
94  Ind.  474,  i8  Am.  &  £ng.  R.  Cas.  254. 

In  an  action  by  a  passenger  against  a  railroad  company  to  recover 
damages  for  earring  him  past  his  destination,  the  complaint  should 
aver  that  the  train  on  which  he  was  so  carried  was  one  which,  under 
the  regulations  of  the  company,  should  have  stopped  at  that  station. 
Ohio  ik  Miss.  R.  Co.  v.  Swartjout,  67  Ind.  567. 

Or,  if  such  was  the  case,  that  although  the  train  taken  was  not 
scheduled  to  stop  at  the  station  to  which  the  passenger  purchased 
his  ticket,  the  company  by  a  special  contract  had  agreed  to  carry 
him  to,  and  to  deliver  him  at,  such  station  on  that  train.  Ohio  & 
M.  R.  Co.  7/.  Hatton,  60  Ind.  12. 

(2;  SwrnB^Af^asure  of  Damages. — A  railroad  company  which  has 
violated  its  contract  with  a  passenger  by  carrying  him  beyond  his 
destination,  is  responsible  in  damages  for  the  discomfort,  incon- 
venience, sickness,  expense  and  injuries  shown  to  have  been  the 
direct,  natural  and  proximate  result  of  the  breach  of  the  contract 
International  &  G.  N.  Ry.  Co.  v.  Perry,  62  Tex.  380;  citing  Brown  v. 
Chicago,  etc.,  R.  Co.,  54  Wis.  343,  3  Am.  &  Enj?.  R.  Cas.  444:  Klein 
V,  Jewett,  26.  N.  J.  Eq.  474;  Matteson  v,  R.  Co.,  62  Barb.  (N.  Y.) 
364;  Memphis,  etc.,  R.  Co.  v.  Whitfield,  44  Miss.  466;  Spicer  v.  R* 
Co..  29  Wis.  580;  Weed  v.  R.  Co.,  17  N.  Y.  363. 

Where  a  passenger  on  a  railroad  train  is  carried  beyond  his  station 
by  the  negligence  of  the  company,  but  without  any  circumstances  of 
aggravation,  and  without  rendering  any  personal  injury,  the  measure 
of  recovery  is  compensation  for  the  inconvenience,  loss  of  time, 
labor  and  expense  of  traveling  back,  but  not  for  anxiety  and  sus- 
pense of  mind  suffered  in  consequence  of  delay,  nor  for  the  effects 
upon  health,  nor  the  danger  to  which  the  passenger  was  exposed  in 
consequence  of  the  train  being  stopped  at  his  station  an  insufficient 
length  of  time  to  enable  him  to  alight.  Trigg  v,  St.  Louis,  R.  C.  & 
N.  R.  Co ,  74  Mo.  147,  6  Am.  &  Eng.  R.  Cas.  345. 

The  fijeneral  rule  is  that  "  pain  of  mind  when  connected  with  bodily 
injury  is  the  subject  of  damaiEre.  but  it  must  be  so  connected  in  order  to- 
be  included  in  the  estimate,  unless  the  injury  is  accompanied  hv  circufn* 
stances  of  malice,  insult  or  inhumanity."  Indianapolis  ft  R.  Co.  w. 
Biraev.  71  \\\.  \^\ ;  Hobbs  w.  L.  &  S.'Ry.  Co.,  Law  Reports*  10  Q.  & 
III;  Pullman  Palace  Car  Co.  v.  Barker,  4  Colo.  344. 


^^fc**j  OAWJl^W  QF  PASSBNGKRS  187 

Baltimore  &  Potomac  R.  Co. 

SWANN  (William  T.,  and  wife.) 

{Cotiri  of  Appeals  of  Maryland,  June  i8,  1895.) 

Puty  of  Company  towards  ^atsen9er9'-[(1)  p.  211.]— Degrot  of  Cart 
Required. —AlLUough  causes  beyond  the  control  of  a  railroad  companjr 
prcveni  the  use  of  a  passenger  coach,  ii  is  still  obliged  to  carry  a  person 
eniiiled  to  passage  saCely  so  far  as  it  can  by  the  exercise  of  the  hiffhent 
degree  of  care  and  skill  consistent  with  the  nature  of  the  undertaking. 
\,Fa^e  189.) 

Same— Same — Substitution  of  Baggage  Car  for  Passenger  Coach — 
Liability  of  Company. — it  in  such  a  case  the  company  substitute  a  bag* 
gage  car  lor  tiie  passenger  coach,  it  is  bound  to  make  it  reasonably  safe 
and  convenient  for  persons  entitled  to  passage,  and  for  failure  to-do  ao 
is  liable  for  injuries  sustained  by  sucb  persons  by  reason  of  the  unfitness- 
of  such  a  car  for  the  intended  purpose,  unless  it  can  show  the  utmost 
care  and  diligence  on  its  part.     (Page  189.) 

Provinoo  o^  ^'ury  as  to  Fulfillment  of  Duty  by  Company.— Whether  or 
not  the  company  fulfilled  its  duty  in  a  given  case  in  this  respect  is  for 
the  jury.    {.Page  xZ^^S 

Taking  Passage  in  Baggage  Car  as  Contributory  Negltgence.---A 
woman  entitled  to  passage  is  not  guilty  of  fault  or  negligence  in  taking 
pHSKage  in  a  baggage  car,  where  pressing  requirements  constrain  her  to 
do  so.     {Page  189.) 

Sufficiency  of  Instructions  Excusing  Use  of  Baggage  Car.— Instruc- 
tions requested  on  the  part  of  the  company,  in  an  action  to  recover  for 
injuries  alleged  to  have  been  sustained  because  of  the  unfitness  of  a 
baggage  car  for  the  transportation  of  passengers,  which  sought  to  excuse 
the  use  of  such  a  car.  but  failed  to  require  the  jury  to  find  that  the  car 
was  a  safe  conveyance  for  passengers,  were  properly  refused.  {Page  190.) 

Sufficiency  of  Proof  to  Sustain  Verdict.— Although  there  might  be 
no  recovery  for  a  miscarriage  alleged  10  have  been  caused  by  the  unfit- 
ness «)f  the  oir  for  the  purpose  of  transporting  passengers,  yet  proof  of 
pain  inflicted  and  injury  sustained  was  suflftcient  to  support  the  verdict, 

{Page  191  ) 

Conjecture  as  Basis  of  Verdict.— Comparison  between  the  injuries 
complained  of  and  those  to  which  the  passens>:er  might  have  been  liable 
if  seated  in  a  regular  passenger  coach  will  form  no  basis  for  a  verdict. 

\Pare  iQi.) 

Propriety  of  Instruetlon  Not  Basod  on  Evidence.-- Requested  instruc- 
tions not  based  on  evidence  are  properly  refused.    {Page  191.) 

Appeal  from  Charles  county  circuit  court.     Affirmed. 

Argued  before  Briscoe,  Bryan,  McSherry,  Fowler 
Roberts,  and  Pag?,  J  J. 

Mermird  Carter,  L.  Allison  Wilmer,  and  Samuel  Cax^Jr.t 
for  appellant. 
Adrian  Posey  and  John  H.  Mitchell,  for  appelleea. 
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Jhij  to  Patiengcrt        Baltimore  &  P.  R.  Co.  e;  Swatin* 

Bryan,  J. — ^William  J.  Swann  and  Elizabeth,  his  wife, 
brought  suit  against  the  Baltimore  &  Potomac  Railroad  Com- 
pany for  bodily  injuries  sustained  by  the  wife.  Verdict  and 
judgment  being  rendered  in  their  favor,  the  defendant 
appealed. 

The  female  ptaintifF,  about  midday  on  the  nth  day  of 
May,  1893,  accompanied  by  her  child  10  months  old,  traveled 
on  the  mixed  train  of  the  defendant,  composed  of  passenger 
Paeia.  coaches  and.  freight   cars,   from  Pope's  Creek  to 

Cox's  station,  intending  to  return  on  the  evening 
of  the  same  day.  She  purchased  a  ticket  at  Cox's  station  for 
the  purpose  of  taking  the  passenger  train  which  would  in 
ordinary  course  leave  that  station  about  7  o'clock,  P.  M. 
The  passenger  coaches  were  **  switched  off"  at  Cox's,  and 
only  a  baggage  car  was  run  from  that  station  on  that  evening 
to  Pope's  Creek.  She  entered  that  car,  and  was  conveyed 
to  Pope's  Creek. 

The  evidence  in  behalf  of  the  plaintiffs  tended  to  show  that 
the  accommodations  were  very  uncomfortable,  and  unsuitable 
for  travelers;  and  that,  in  the  absence  of  all  conveniences, 
she  * '  was  shaken  up  and  knocked  about  from  side  to  side, 
and  slammed  against  the  side  of  the  car  several  times ;  and 
that  immediately  after  one  of  these  slams,  when  she  was 
struck  in  her  right  side  by  the  side  of  the  car,  she  experienced 
a  p?iin  there,  which  was  followed  by  a  pain  in  her  back." 

The  evidence  also  tended  to  show  that  the  woman  was 
pregnant,  and  that  the  injuries  which  she  received  caused  a 
miscarriage,  and  that  she  had  suffered  pains  in  her  back  and 
side  almost  constantly  for  six  months. 

The  evidence  for  the  defendant  tended  to  show  that  she 
was  not  thrown  about  or  jostled,  It  was  further  testified  that 
the  cars  could  not  be  shifted  at  Pope's  Creek  without  special 
danger,  unless  a  drag-rope  was  used,  and  that'  the  drag-rope 
used  for  this  purpose  had  been  broken  in  two  on  the  evening 
of  the  lOth,  having  been  before  that  time  weakened  by  being 
run  over  by  cars;,  that  the  conductor  had  telegraphed  for  one 
on  the  morning  ot  the  9th,  and  thereafter,  on  reaching  Bal- 
timore, had  applied  at  the  office  of  the  company,  but  that 
none  was  received  until  the  morning  of  the  12th. 

The  female  plaintiff  was  a  laboring  woman,  being  in  the 
habit  of  washing,  cooking,  and  working  in  the  field.  She 
iived  about  a  mile  and  a  half  from  Popt's  Creek,  and  at  the 
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time  of  these  occurrences  she  had  three  children.  She  went 
to  Cox's  on  a  visit  to  the  family  of  Thompson,  a  sectionhand 
on  the  railroad,  who  lived  about  half  a  mile  from  the  station. 
There  was  some  conflict  of  evidence  in  reference  to  the  cause 
of  the  alleged  miscarriage ;  the  defendant's  testimony  support- 
ing the  theory  that  it  was  more  likely  to  have  been  caused  by 
the  woman's  exertions,  and  the  excitement  consequent  upon 
them,  before  she  entered  the  cars,  and  after  she  left  them, 
than  by  any  injuries  received  while  traveling  in  them. 

When  the  female  plaintiff  purchased  a  ticket  at  Cox's  sta- 
tion, she  acquired  a  contract  right  to  be  conveyed  to  Pope's 
Creek  in  one  of  the  defendant's  passenger  coaches. 
If  we  assume  that  causes  beyond  the  defendant's  >>"'j  •'••■- 
control  prevented  the  use  of  a  passenger  coach  on  or  wire, 
that  occasion,  the  obligation  still  remained  to  carry 
the  passenger  safely,  so  far  as  it  could  be  done  by  the  exercise 
of  the  highest  degree  of  care  and  skill  which  was  consistent 
with  the  nature  of  the  undertaking.     If  the  baggage  car  was  as 
safe  a  vehicle  of  transportation  for  passengers  as  the  defendant 
could  procure  by  the  utmost  care  and  diligence,  it  fulfilled  its 
duty  in  this  respect. 

There  is  no  evidence  to  sustain  such  an  hypothesis,  and 
probably  it  is  contrary  to  the  usual  experience  of  travelers. 
And  yet,  as  the  defendant  substituted  it  for  the  passenger 
coach  which  it  was  bound  by  its  contract  to  furnish,  the  least 
which  could  be  demanded  of  it  would  be  some  reasonable 
effort  to  make  it  safe  and  convenient  for  a  passenger. 

If  the  passenger  was  injured  in  the  defendant's  cars  in  the 
course  of  her  journey,  and  in  consequence  of  some  fault  or 
defect  in  the  vehicle  of  transportation,  the  defend-  gan«-rMor 
ant  is  clearly  liable  for  the  injury,  unless  it  can  i»««r«irfe»iw 
show  the  utmost  care  and  diligence  on  its  part ;  and  ^^'^pj^j-^^ 
we  think  that  these  are  the  proper  inquiries  for  the  Provinceor 
jury  in  this  case.  J*"'^ 

It  cannot  be  alleged  against  the  passenger  as  fault  or  neg- 
ligence that  she  took  passage  in  the  baggage  car.     She  had  a 
right   to  be  conveyed  by  the  defendant,  and  she  co»irih«t«rj 
was  conbtrained  to  travel  in  this  way  or  not  be  con-  nrgiieeafe  !■ 
veyed  at  all.     Domestic  duties  of  the  most  pressing  tak«»p*M" 
kind  requited  that  she  should  return  that  night  to  **** 
Pope's  Creek..    It  would  be  unreasonable  to  hold  that  she 
had  made  a  voluntary  choice,  whereby  she  had  in  this  wajr 
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renounced  the  right  to  ^fety  and  ^rotcictioii  nviiidi  she  luui 
pureh^fiedi 

Th^  eouft  granted  six  prayers  in  behalf  of  the  plaintiff. 
Exception*  wad  taken  to  only  three  of  them.  They  aris  as 
■  f<Al&w9 :  **  If  the  jury  believe  from  the  evidence 
that  the  defendant  Wa«  the  owner  of  the  railroad 
mentioned  in  the  declaration,  and  sold  the  plaintiff  Elizabeth 
^  tiekdt  entitling  her  to  travel  on  said  railroad,  and  received 
and  accepted  her  as  a  passenger  to  be  carried  from  Cox  to 
Pope's  Creek,  on  the  line  of  said  railroad,  then  defendant  was 
boand  to  exercise  on  said  trip,  for  plaintiff's  safety,  the  high- 
est degree  of  car&  dnd  skill  which  was  consistent  with  the 
nature  of  its  undertaking." 

(2)  •*  If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff Elizabeth  Swann  was  injured  whilst  a  passenger  on  a  train 
of  the  defendant,  the  fact  of  such  injury  is  firima /acie  evi- 
dence of  negligence  on  the  part  of  the  defendant,  throwing 
upon  it  the  onud  of  rebutting  the  presumption,  by  showing 
there  was  no  negligence  on  its  part. 

(3)  **  That,  in  order  to  rebut  the  presumption  of  negligence 
on  its  part,  the  defendant  must  show  that  the  injury  sustained 
by  said  plaintiff  while  traveling  as  a  passenger  on  its  train,  if 
the  jury  find  that  she  was  so  injured,  could  not  have  been  pre- 
vented by  the  utmost  care  and  diligence,  not  only  in  the  run- 
ning and  management  of  the  train,  but  also  in  the  structure 
and  care  of  the  track,  and  in  all  the  subsidiary  arrangements 
necessary  to  the  safety  of  the  passengers." 

These  prayers  are  taken  almost  verbatim  from  opinions  of 
this  court.  Railroad  Co.  v.  Worthington,  21  Md.  283;  Bal- 
timore &  O.  R.  Co.  V.  State,  60  Md.  462  ;  Hewes  v.  Railroad 
Cok,  76  Md.  159. 

The  three  prayers  of  the  defendant  which  seek  to  excuse 

the  failure  to  use  a  passenger  car  because  of  the  want  of  a 

drag-rope,  do  not  require  the  jury  to  find  that  the 

MiTrneiioBs!^    defendant  made  a  diligent  use  of  the  means  at  its 

command  for  the  purpose  of  enabling  it  to  use  the 

car. 

The  first  prayer  puts  it  to  the  jury  to  find  that  the  drag- 
rope  was  broken  on  the  evening  of  May  the  loth,  and  that  no 
other  was  obtained  until  the  morning  of  May  the  12th;  but 
they  are  not  by  the  prayer  required  to  find  that  the  defend- 
ant made  a  diligent  effort  to  obtain  the  rope,  or  that  it  maile 
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any  efforts  to  supply  other  means  of  running  the  car  to  Pope's 
Creek;  and  none  of  these  prayers  required  the  jury  to  find 
that  the  baggage  car  was  a  safe  conveyance  for  passengers. 

The  sixth  and  seventh  prayers  deny  the  plaintiff's  right  to 
recover  if  the  miscarriage  was  caused  in  part  by  the  action  of 
the  female  plaintiff  in  making  physical  exertions 
and  undergoing  excitement  before  she  entered  the   p^jj^fj***' *' 
baggage   car,  and  after  she  left  it.     But,  even  if 
there  could   be  no  recovery  for   the    miscarriage,   the   pain 
inflicted  and  the  injury  sustained  in  the  car  would  support  a 
verdict,  if  found  by  the  jury. 

The  same  remark  will  apply  to  the  ninth  prayer,  which 
denies  a  recovery  unless  the  miscarriage  was  caused  directly 
and  exclusively  by  injuries  sustained  on  the  trip  on  account 
of  the  negligence  of  the  defendant. 

The  eighth  prayer  makes  no  reference  to  the  question  of 
the  safety  of  the  baggage  car  as  a  conveyance  for  passengers. 

The   tenth    prayer   institutes   a   comparison    between   the 
injuries  complained  of  and  those  to  which  the  female  plaintiff 
would  have  been  liable  if  seated  in  a  regular  pas- 
senger coach.     It  is  altogether  conjectural  what  conjectiire ■■ 
she   might   have   suffered  in  a  regular  passenger  verdict, 
coach,  and  such  a  conjecture  cannot  be  made  a 
basis  for  the  verdict  of  a  jury.     The  ground  of  recovery  is  the 
absence  of  a  proper  degree  of  care  and  diligence  on  the  part 
of  the  defendant,  provided  it  is  shown  to  the  satisfaction  of 
the  jury,  and  not  what  might  have  occurred  elsewhere. 

The  eleventh  and  twelfth  prayers  present  the  question  of 
contributory  negligence.     There  is  no  evidence  from  which 
any  negligence  on  the  part  of  the  female  plaintiff 
can  be  inferred,  except  such  as  tends  to  show  that  T'^j!^,^^ 
the  miscarriage  may  have  been  caused   in  some 
measure   by  the   fatigue   which   she   underwent   before   she 
reached  the  cars  at  Cox's,  and  after  she  left  them  at  Pope's 
Creek. 

We  have  already  stated  our  views  on  this  question.  But 
we  may  further  say  that  the  plaintiffs'  fourth  prayer,  granted 
by  the  court,  confines  the  recovery  to  the  injuries  sustained 
by  the  female  plaintiff  while  *'  making  said  journey." 

All  the  defendant's  prayers  which  we  have  been  considering 
were   rejected  by  the  court,  and  we  approve  of  the  ruling. 
Judgment  affirmed. 
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Lewis  (George  V.  R.,  as  Adm*n) 

i 

V. 

President,  Managers  and  Company  of  the  Delaware 

AND  Hudson  Canal  Co., 

(145  N.  V.  508.) 

Duty  of  Company  to  Person  on  Train  by  Mistake. — ^That  a  person  is  by 
mistake  on  me  wrong  train,  will  not  affect  or  change  the  measure  of 
duty  which  the  company  owes  to  him  as  a  passenger,  or  the  de^^nre  of 
protection  to  which  he  is  entitled  against  the  negligent  acts  of  the  com- 
pany or  its  servants.     ^Poge  196.) 

Death  of  Passenger  Alighting  from  Moving  Train  by  Invitation  of  Con- 
ductor [(2)  p.  21 5J— Province  of  Jury  as  to  Care  Exercised  by  Conductor.— 
In  an  action  for  the  deatli  of  a  pH>senger,  it  appeared  that  deceased  was» 
by  mistake,  on  the  wrong  train,  that  he  was  told  by  the  conductor  that 
the  train  would  not  stop  at  his  destination,  that  thereafter  the  train 
slowing  up  to  allow  the  passage  of  a  freight  train,  he  was  told  by  the 
conductor  he  would  have  to  get  out  quick,  that  the  train  wou.d  be  run- 
ning frister  very  soon,  and  while  alighting  he  in  some  way  lost  his  bal- 
ance, and  was  thrown  or  fell  under  the  appioaching  train.  Held,  that 
the  conduct  of  the  conductor  presented  a  question  for  the  jury  whether 
the  request  or  direction  to  le^ive  the  train  under  the  circunist^nices 
amounted  to  the  degree  of  care  toward  tiie  passenger  which  the  law 
imposes.     (Page  igy.) 

Same -Failure  to  inform  Passenger  of  Approaching  Train. — If,  with 
knowledge  of  liie  appiOrich  of  the  train  whicn  inflicted  the  injury,  the 
conductor  requestrd  or  invited  the  deceased  to  alight  without  inform- 
ing him  of  the  danger  or  ^uardinsi:  against  it,  he  failed  to  perform  that 
duty  w'lirh  the  1  'w  requires.     {Page  198.) 

Contributory  Negligence  [(3)  p.  215]— Province  of  Court  and  Jury.-- 
Whi'tlier  the  deceased  knew  or  ought  to  have  known  of  the  approach  of 
the  train  was  a  question  of  fact  and  not  of  law.     {Page  198.) 

Same— Same. — Whether  or  not  the  attempt  of  the  deceased  to  alight 
from  the  train,  under  the  circumstances,  was  negligent,  was  a  question 
of  fact  for  the  jury.    {Page  198.) 

Finch,  Gray  and  Haight,  J. J.,  dissenting. 

Appeal  from  supreme  court,  general  term,  Third  depart- 
ment.    Reversed, 

James  W.  Verbecky  for  appellant. 
Lewis  E,  Carry  for  respondent. 
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O'Brien,  J. — The  plaintiff's  intestate  was  killed  in  an  acci^ 
dent  on  the  defendant's  railroad,  near  Central  Bridge  station, 
on  the  1 8th  of  September,  1889.  This  action  was 
brought  upon  the  theory  that  the  defendant  is  ^"^  •*•*•<*• 
legally  responsible  for  the  injury  which  resulted  in  his  deaths 
On  the  trial,  and  at  the  close  of  the  plaintiff's  case,  the  learned 
trial  judge  granted  a  motion  for  a  nonsuit,  to  which  the  plain; 
tiff  excepted. 

The  appeal  to  this  court  presents  the  question  whether,  up- 
on the  proof  given,  the  plaintiff  was  not  entitled  to  have  the 
case  submitted  to  a  jury.  The  trial  court  having  disposed  of 
the  case  as  presenting  only  a  question  of  law,  the  judgment 
must  be  upheld,  if  at  all,  upon  the  principle  that  upon  no  rea- 
sonable view  of  construction  of  the  evidence  could  the  action 
be  maintained.  If  the  proof  given  was  of  such  a  character  as 
to  warrant  opposing  inferences,  or  to  justify  different  conclu- 
sions of  fact  in  the  minds  of  reasonable  men,  the  case  was  for 
the  jury. 

On   the   day   of  the  accident  the  deceased,  who  lived  in 
Schenectady,   got  onto  a  train  on  the  defendant's  road  at 
Cobleskill,  for  the  purpose  of  reaching  his  home,  but  in  order 
to  do  that  by  the  regular  route  it  was  necessary  to 
change  cars  at  Quaker  Street  station.       It  appears  '^****'" 

that  it  was  what  was  called  a  '*  through  train,"  that  made  no 
stop  at  any  station  between  Cobleskill  and  Albany,  but 
whether  the  deceased  knew  it  or  not  when  he  boarded  the 
train  does  not  conclusively  or  satisfactorily  appear.  Before 
reaching  the  next  station,  which  was  Central  Bridge,  about 
three  miles  further  east,  the  deceased  was  informed  by  the 
conductor  that  no  stop  would  be  made  at  Quaker  Street* 
After  passing  the  Central  Bridge  station,  and  reaching  a  point 
about  a  thousand  feet  west  of  it,  where  a  bridge  crosses  a 
stream,  the  train  slowed  up,  and,  in  the  language  of  one  of 
the  witnesses,  came  almost  to  a  stop.  The  conductor  then 
told  the  deceased  that  he  would  have  to  get  out  quick,  that 
the  train  would  not  stop  at  Quaker  Street,  and  would  be  run- 
ning faster  very  soon.  The  deceased  immediately  got  up  from 
his  seat,  went  to  the  rear  of  the  car,  and  stepping  down,  had 
jnst  reached  the  ground,  when  in  some  way  he  lost  his  bal- 
ance, and  was  thrown  under  a  freight  train  passing  rapidly  in 
the  other  direction,  close  to  the  train  from  which  he  had  just 
landed.  The  tracks  at  this  point,  it  seems,  are  close  together^ 
2  (N.  8.)  A.  &  £.  it.  Cos.— 18 
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and  the  reascux^  appareatly^  for  reducing  the  speed  of  the  pas- 
aenger  train  till  it  came  almost  to  a  stop  was  to  enable  tkt 
freight  train  going  in  the  other  direction  to  pass  it. 

There  were  two  witnesses  sworn  who  witnessed  the  transac- 
tion, and  it  will  be  perhaps  best  described  in  their  own  lan- 
guage.   The  first  one  was  Tracy,  who  was  evidently 
FMttMiitiB*    traveling  with  the  deceased,  and  his  version  is  as 
folic"; >:   "Was  acquainted  with  Moses  Lewis  in 
his  lifetime.      Remember  September  i8,    1889.      I  was  at 
Cobleskill  on  that  day.     Saw  Mr.  Lewis  there  on  that  day 
waUdnf  around  the  streets.      Afterwards  he  and  I  took  the 
train  at  Cobleskill  to  go  to  Quaker  Street,  and  just  before  we 
got  to  Central  Bu  Jge  the  conductor  came  in  and  said,  *  Tick- 
ets,' and  Lewis  handed  him  his  mileage  book.     Lewis  said» 
'Two  to  Quaker  Street  * ;  conductor  said,  *I  don't  think  we 
will  stop  at  Quaker  Street.*     He  took  the  book,  and  tore  out 
some  tickets,  and  said,  'I  will  see. '   He  went  on  to  the  other  end 
of  the  car,  and  came  back,  and  in  the  meantime  Lewis  said, 
''You  have  stopped  there  before.*     He  said,  *  I  will  see.'    He 
came  back  in  about  a  minnte  or  so,  and  said :   '  We  will  not 
atop  at  Quaker  Street.     You  have  got  to  get  off  here,  and  get 
off  here  quick.      The  train  will  be  moving  faster  soon/     We 
started,  and  walked  to  the  rear  platform.      We  walked  there 
with  a  quick  step.     We  walked  quick.     Lewis  was  first  and 
got  down,  and  took  hold  of  the  railing,  and  stepped  off  on  the 
right  hand  side.      As  we  went  to  the  rear  end  of  the  car  he 
turned  to  the  right  and  took  hold  of  the  railing  and  stepped  off, 
and  about  the  time  he  stepped  off  the  train  gave  a  sudden  jerk, 
and  threw  him  against  the  rear  end,  and  he  seemed  to  whirl 
right  around  over  the  track,  and  fell  in  under  a  freight  train. 
When  he  got  out  on  the  platform  I  did  not  see  the  freight 
train.      It  was  not   in  sight."      In  response  to  some  direct 
question  he  further  stated  :    **  Q.  As  Lewis  started  to  get  off 
the  train,  describe  what  movements,  if  any,  he  made?     A. 
After  he  had  hold  of  the  railing,  when  it  gave  the  jerk,  he 
tried  to  get  back.      And  when  Lewis  got  off  the  last  step  the 
freight  train  was  not  visible  to  me,  standing  on  the  rear  plat- 
form.    It  was  the  freight  train  that  ran  over  Lewis.     I  do  not 
know  what  part  of  the  train  he  fell  under.     I  could  not  see. 
The  engine  of    the  freight  train    did  not   get  by   him   be- 
fore he  finally  let  go.     It  was  not   by;   it  was  just  there." 
This  statement  was  not  materially  changed  on  cross-examinar 
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fiirfght' th&Sir  tb  be  seen  when  he  started  to  go  down  thestepsw 
**  We  were  trying^  to  get  off  on  the  side  where  the  depot  was. 
Lewis  took  hold  of  the  railing  and  wtis  stepping  off.  The 
train  gave  a  jerk,  and  thatthrew  him  against  the  railing,  and 
he  seemed  to  hang  on  for  a  second,  and  fell  down.  This  was 
all  done  in  a  second.  Done  quicker  than  you  can  tell  it. 
When  he  whirled  and  f^H  down,  that  was  the  first  time  I  saw 
the  freight  train." 

The  other  witness,  a  man  named  Bunts,  a  passenger  onr  the 
train,  thus  describes  what  took  place:  **I  was 
at  the  time  in  CoblesHn.  Have  heard  Mr.  Tracy  Hj.'*''^'* 
testify  as  to  the  accident  that  occurred  near  Cen- 
tral Bridge.  I  remember'  that  occasion.  I  got  on  that 
train,  at  Cobleskill.  Was  going  to  Albany.  Got  in 
the  rear  car.  Sat  on  the  north  side  of  the  car,  facing 
the  rear  end.  Saw  the  witness  Tracy.  He  sat  next 
to  the  window,  facing  me.  Lewis  sat  with  him.  Did 
not  know  him  at  that  time.  Lewis  sat  on  the  outside  facing 
me,  in  the  same  seat  with  Tracy.  Q.  Do  you  remember  just 
before  you  got  to  Central  Bridge  the  conductor  came  through? 
A.  I  think  I  can.  Q.  What  happened?  A.  The  conductor 
came  in  for  his  ticket,  and  this  man,  Mr.  Lewis,  took  a  ticket 
out  of  his  pocket,  or  a  book,  I  think  it  was  black,  and  gave 
it  to  the  conductor,  and  the  conductor  returned  it  to  him 
again.  Lewis  said  he  wanted  to  get  off  at  Quaker  Street  to 
go  to  Schenectady.  The  conductor  told  him  to  wait  a  min- 
ute; to  wait  and  see,  he  would  come  back, — something  like 
that, — and  he  returned  the  book  to  him,  and  he  put  the  book 
in  his  pocket.  The  conductor  went  to  the  rear  of  the  car. 
Then  he  came  back,  and  touched  Lewis  on  the  shoulder,  and 
told  him  he  would  have  to  get  off  there  before  they  were 
going  any  faster  than  they  were  going.  He  got  up  and  went 
to  the  rear  of  the  car,  and  Tracy  and  four  or  five  men  at  the 
rear,  I  could  not  tell  exactly,  and  started  to  get  off  on  the 
right.  The  last  time  the  conductor  came  back  he  said  to 
Lewis :  *  It  is  going  pretty  slow  now,  and  it  will  be  going 
faster,  and  you  had  better  get  off  now ;  that  is  all  I  have  to 
say  about  it/  He  told  him  it  was  a  through  train  and  did  not 
stop  at  Quaker  Street.  When  Lewis  and  Tracy  got  to  the 
rear  platform  I  was  looking  to  the  rear;  looking  right  at  them. 
They  went  off  at  the  rear  of  the  car.     It  was  all  done  in  a 
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minute.  Somebody  pulled  the  bell.  Before  that,  when  thejr 
got  out  on  the  platform,  the  train  was  just  about  going,  and 
that  is  all  there  was  of  it.  It  was  not  going  very  fast.  As 
they  got  out  there  it  began  to  pull  up  all  of  a  sudden.  It  did 
not  stop.  It  went  quicker.  The  next  thing  I  saw,  somebody 
came  and  says,  ^  Now  you  have  got  to  stop,  you  have  killed 
a  man  ' ;  but  I  could  not  say  who  it  was.  Then  the  train 
stopped,  and  backed  up,  and  I  got  off,  and  saw  this  man  ly- 
ing there  with  his  legs  cut  off.  At  the  time  the  conductor 
spoke  to  him  first,  when  he  came  to  take  his  ticket,  it  seemed 
to  me  that  the  train  was  just  about  pulling  in  pretty  fast,  but 
I  could  not  tell  how  many  miles  an  hour.  We  had  not  quite 
got  then  to  the  Central  Bridge  depot." 

The  judgment  below  proceeded  upon  the  ground  that  this 
testimony  was  not  sufficient  to  warrant  a  finding  of  negligence 
on  the  part  of  the  defendant,  and  that  it  did  not  show  afHrma- 
tively  that  the  deceased  was  chargeable  with  contributory 
negligence.  Whether  the  deceased  had  paid  fare  as  a  passen- 
ger to  some  point  east  of  Cobleskill  or  not  is  left  in  some 
doubt  by  the  testimony.  The  conductor  was  not  sworn,  or 
any  evidence  given  in  behalf  of  the  defendant.  If  that  was 
a  material  fact,  it  should  have  been  passed  upon  by  the  jury, 
as  the  proof  was  prima  facie  sufficient  for  their  consideration 
on  that  point.     But  we  think  it  was  not  material. 

The  most  that  can  be  urged  by  the  defendant  in  this  respect 
is  that  the  deceased  was  by  mistake  in  the  wrong  train.  But 
that  circumstances  did  not  affect  or  change  the  measure  of 
duty  which  the  defendant  owed  him  as  a  passenger, 
Datj  or  eon-  or  the  degree  of  protection  to  which  he  was  entitled 
**t'?^"**  against  the  negligent  acts  of  the  carrier  or  its  ser- 
■iiuke.  vants.     It  is  true  that  unless  he  took  passage  and 

paid  fare  to  Albany,  the  next  station  where  the 
train  stopped,  he  could  have  been  required  to  leave  the  train, 
but  while  on  it  the  company  owed  him  the  same  duty  of  pro- 
tection against  negligence  as  the  other  passengers. 

One  of  the  questions  for  our  consideration  is  whether  upon 
the  evidence  given  the  jury  could  have  found  that  de- 
fendant did  not  perform  that  duty.  It  is  not  very  material 
whether  the  language  of  the  conductor  to  the  deceased  be  re- 
o^arded  as  a  request,  a  direction,  or  an  advice  to  leave  the  train, 
it  might  have  been  understood  as  a  direction.  The  witnesses 
differ  somewhat  as  to  the  words  he  used,  and  the  construction 
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to  be  placed  upon  his  language  was  for  the  jury,  if  that  ques- 
tion was  of  any  importance.  The  jury  could  have  OMthorpM- 
found  that  the  deceased  left  the  train,  not  of  his  own  ^•E^r-v^w* 
motion  or  upon  his  own  judgment,  but  in  obedi-  1,7^* •!•  ' 
ence  to  the  wish  and  suggestion  of  the  conductor,  ex^rciiied  by 
and,  but  for  what  the  conductor  said  to  him  ••■•»■«"»«•• 
would  have  remained  in  the  car.  The  conductor's  action  must 
be  judged  by  the  circumstances  existing  at  the  time.  He 
brought  the  train  almost  to  a  stop  while  approaching  the 
bridge  and  the  coming  freight  train,  and  it  could  be  inferred 
from  the  general  situation  that  this  was  for  the  purpose  oi  al- 
lowing it  to  pass.  The  presence  of  this  freight  train  was  an 
•element  of  danger  not  necessarily  known  to  the  deceased,  but 
which  was  or  should  have  been  known  by  the  conductor.  It 
was  the  passage  of  that  train  at  the  time  the  deceased  was 
■alighting  from  the  passenger  car  which  caused  his  death.  Had 
the  request,  direction,  or  invitation  to  get  off  been  given  at  some 
other  time  or  at  some  other  place,  where  the  only  danger  to 
be  feared  was  that  incident  to  getting  off  from  a  train  mov- 
ing at  a  slow  rate  of  speed,  there  is  no  reason  to  believe  that 
the  deceased  would  have  ben  injured.  The  deceased  was  in- 
duced to  leave  the  train  in  the  face  of  a  danger  which  he  may 
not  have  been  aware  of,  but  which  must  have  been  known  to 
the  conductor. 

It  cannot  be  said  as  a  matter  of  law  upon  this  evidence  that 
the  deceased  knew  of  the  approaching  train  which  caused  his 
death,  or  could  have  seen  it  in  time  to  avoid  the  danger. 
That  was  a  proper  question  for  the  jury,  but  we  cannot  say 
that  the  deceased,  in  the  hurry  and  excitement  of  the  moment 
and  in  the  suddenness  of  the  emergency,  either  knew  or  could 
have  known  of  the  danger  that  awaited  him  on  leaving  the 
car,  while  the  conductor  did,  or,  at  least,  the  jury  could  have 
taken  that  view  of  the  evidence.  Had  the  conductor  stopped 
the  train,  and  requested  the  deceased  to  get  off  at  a  place  where 
another  train  was  passing  at  the  same  time,  without  warning 
him  of  the  danger,  it  would  be  for  the  jury  to  say  whether  the 
carrier  had  used  that  degree  of  care  which  the  law  exacts  of  it 
under  such  circumstances.  So  we  think  that  the  conduct  of 
the  defendant's  conductor  in  this  case  presented  a  question  for 
the  jury.  Bucher  v.  Railroad  Co.,  98  N.  Y.  128;  Mclntyre 
t/.  Railroad  Co.,  37  N.  Y.  287;  Weiler  v.  Railway  Co.,  53 
Hiin  372,  6  N.  Y.  Supp.  320;   Reid  v.  City  of  New  York,  68 
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Hun  i,io,  22  N.  V.  Supp.  623;  A/.,  ,139  Jfi.y.  534;  :PooI  t'- 
Railway  Co.,  53  Wis.  667,  3  Am.  &  Eng.  R.Cas.  3.3a; 
Whart.  Neg.  §  471 ;  Keating  v.  Railroad  Co.,  49  N.  Y.  673. 

The  language  of  the  defendant's  servant,  whatever  its  fair 
construction  may  be,  was  calculated  and  intended  to  put  the 
II  t^v|,.  deceased  in  motion,  and  may  be  regarded  as  the 
form  pMMBver  moving  cause  of  his  attempt  to  leave  the  train  at 
•fappraMiiivv  the  time  and  place  that  he  did.  The  conductor, 
'"*"•  it  must  be  presumed,  knew  the  exact  situation^ 

the  distance  between  the  tracks  which  brought  the  trains  close 
to  each  other,  the  presence  of  the  coming  freight  train,  and 
the  other  elements  of  danger,  if  any,  to  which  .the  deceased 
would  be  exposed  in  leaving  the  train.  If,  with  knowledge 
of  the  existence  of  a  latent  danger,  known  to  him  but  not  to 
the  deceased,  he  requested  or  invited  him  to  encounter  this 
danger  without  informing  him  of  it,  or  guarding  against  it,  he 
failed  to  perform  that  duty  to  the  passenger  which  the  law 
requires.  In  dealing  with  the  passenger,  the  conductor  re- 
presented the  corporation,  and  any  omission  of  duty  or  neglect 
on  his  part  may  be  imputed  to  the  defendant. 

Nor  do  we  think  that  the  evidence  was  of  such  a  character 
as  to  warrant  the  learned  trial  court  in  deciding  that  the 
deceased  was,  as  matter  of  law,  guilty  of  negli- 
CoBtribit«i7  geiice  contributing  to  the  injury  resulting  in  his 
MfiiRVBce.  death.  It  cannot  be  affirmed,  as  a  legal  result  of 
the  evidence,  that  he  was  aware  of  the  presence  of 
the  approaching  freight  train,  or  that,  in  the  hurry  and  excite- 
ment of  the  moment,  he  could  or  ought  to  have  seen  it.  The 
evidence  on  that  point  is  not  very  clear,  but,  as  it  appears  in 
the  record,  the  question  could  not  properly  have  been  taken 
from  the  jury.  So  far  as  appears,  the  deceased  had  no  reason 
to  believe  when  he  left  his  seat  in  the  car  that  the  conductor 
had  invited  him  to  alight  from  the  train  at  a  point  where  he 
was  liable  to  encounter  another,  running  at  a  high  rate  of 
speed  in  an  opposite  direction,  and  whether  he  discovered  it 
on  reaching  the  platform  or  before  alighting  was,  upon  the 
evidence,  a  question  of  fact. 

In  this  view,  rthe  only  other  ground  upon  which  contributogr 
negligence  could  have  been  predicated  is  the  undisputed  iact 
that  the  deceased  attempted  to  alight  from  a  train  while  ui. 
motion,  at  a. low  rate  .of  speed,  at  the  request,  direction,  or 
^uggeilion  of  the  conductor.     It  is  urged  that  negligence  tm 
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tke  part  «9il  the  deceased  (ollovs  horn  that  fact  as  a  neues- 
sary  legal  inference,  irrespective  of  what  the  conductor  said 
or  of  the  circumstasces  onder  wfakh  the  passei^er  acted. 
This  proposition  is  asserted  upon  the  authority  of  the  Hunter 
Case,  which  was  considered  in  this  court  upon  two  occasions. 
112  N.  Y.  371,  Id.,  126  N.  Y.  18. 

The  deceased  in  that  case  attempted  to  board  a  moving 
train  in  the  face  of  a  situation  and  under  circumstances  at- 
tended with  peculiar  danger.  Here  the  deceased  attempted 
to  alight  from  one  without  being  aware,  so  far  as  appears,  of 
the  presence  of  the  approaching  train  which  caused  his  death, 
or  any  other  danger  except  such  as  was  involved  in  the  act 
itself.  The  Hunter  Case  recognizes  a  manifest  distinction 
between  the  case  of  a  passenger  getting  on  and  off  a  moving 
train.  In  the  latter  case  the  act  may  be  justified  or  excused 
by  a  necessity  or  what  is  termed  a  **  stress"  of  ciicumstances 
that  cannot  exist  in  the  former.  It  is  not  necessary  now  to 
point  out  all  the  reasons  upon  which  this  distin^  tion  rests, 
since  this  court  tias  held,  upon  full  consideraticn,  that  a 
passenger  in  attempting  to  alight  from  a  moving  train,  under 
circumstances  not  unlike  those  appearing  in  this  case,  was  not 
guilty  of  negligence  per  se,  but  that  the  question  was  one  <rf 
fact  for  the  jury.     Filer  v.  Railroad  Co.,  49  N.  Y.  47. 

The  same  principle  was  assumed  or  decided  in  some  of  the 
other  cases  aibove  cited.  There  is  no  inflexible  rule  of  law 
that  determines  the  nature  of  the  act  of  the  deceased  in  at- 
tempting to  alight  from  the  train.  It  must  be  viewed  in  the 
I'ght  of  the  actual  situation  as  it  appeared  to  him,  and  judged 
by  that  measure  of  care  and  caution  which  a  person  of  ordin- 
ary prudence  is  expected  to  observe  under  like  circumstances. 
The  conductor  had  presented  to  his  mind  the  alternative  of 
leaving  the  train  immediately  in  order  to  reach  his  destination 
or  of  being  carried  out  of  his  way  to  a  distant  point.  There 
was  but  little  time  for  thought  or  reflection,  and  whether, 
under  such  circumstances,  the  passenger  -made  a  prudent  or  a 
reckless  choice  was  a  question  to  be  determined  by  the  judg- 
ment of  reasonable  men.  He  had  a  right  to  assume  that  the 
conductor  would  not  expose  him  to  any  concealed  danger 
from  a  passing  train.  Had  he  been  informed  of  that  element 
of  risk  he  might  not  have  assumed  it  or  might  have  guarded 
again^  it.  Whether,  under  all  these  circumstances,  his  con- 
duct was  CAreless  or  (irtKlent  was  a  question  which  could  not- 
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properly  be  determined  by  the  court,  but  belonged  to  the* 
jury. 

.  The  judgment  must  therefore  be  reversed^  and  a  new  trial 
granted^  costs  to  abide  the  event. 

■ 

Finch,    J.    {dissenting), —  The    plaintiff's    intestate    was 
crushed  under  the  wheels  of  a  freight  train,  and  died  from  the 

effect  of  his  injuries.     The  administrator  sued  to 
^pil^oa!*'        recover  damages,  but  was  nonsuited  at  the  trial, 

and  the  general  term  have  affirmed  the  consequent 
judgment.  I  think  the  decision  was  clearly  right  and  beyond 
ajfiy  reasonable  criticism.  The  intestate  boarded  the  defend- 
ant's train  at  Cobleskill,  desiring  to  go  to  Schenectady.  That 
he  was  no  stranger  to  the  situation  is  indicated  by  two  facts. 
He  had  a  mileage  book  of  the  company  containing  its  tickets, 
which  he  would  not  have  purchased  unless  in  the  frequent 
habit  of  passing  over  the  road,  and  his  remark  to  the  con- 
ductor about  the  previous  stopping  of  the  same  train  at 
Quaker  Street  indicates  his  familiarity  with  .  its  character  and 
his  habitual  use  of  it.  It  was  a  through  train,  bound  to 
Albany,  not  scheduled  to  stop  at  Quaker  Street,  and  inviting 
no  passengers  for  that  station.  This  fact  the  intestate  per- 
fectly well  knew,  and  it  was  his  duty  to  have  known  it  before 
he  went  upon  the  train.  What  he  desired  to  do  was  to  leave 
the  car  at  Quaker  Street,  and  go  by  another  train  direct  to 
Schenectady,  instead  of  following  the  two  sides  of  the  triangle, 
and  traveling  first  to  Albany,  and  then  to  Schenectady,  which 
was  the  longer  and  more  expensive  route.  He  took  the 
through  train,  hoping  it  would  stop  at  Quaker  Street,  but 
without  any  invitation  to  enter  based  upon  that  possibility. 
He  could  reach  his  destination  safely  by  either  route,  and  he 
simply  took  his  chances  of  being  able  to  get  off  at  the  point 
which  he  preferred.  He  had  no  right  to  any  such  permission, 
and  it  is  quite  obvious  that  he  knew  it.  The  intes*-ate  was  in 
the  rear  car  of  the  train.  When  the  conductor  appeared,  and 
asked  for  tickets,  the  intestate  gave  him  his  mileage  book, 
saying,  *  *  Two  for  Quaker  Street. "  The  deceased  was  sitting 
by  the  side  of  Tracy,  who  was  a  witness  for  the  plaintiff,  and 
gave  his  testimony  with  a  very  commendable  fairness  and 
intelligence. 

It  is  his  evidence  that  I  shall  follow  for  an  account  of  the 
accident.     In  answer  to  intestate's  announcement  of  his  pro- 
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posed  destination,  '^conductor  said,  'I  don't  think  we  will 
stop  at  Quaker  Street.*  He  took  the  book,  and  tore  out. 
some  tickets,  and  said,  '  I  will  see/  He  went  on  to  the  other: 
end  of  the  car,  aud  came  back,  and  in  the  meantime  Lewis 
said,  *  You  have  stopped  there  before.*  He  said,  *  I  will  see.' 
He  came  back  in  a  minute  or  so,  and  said :  '  We  will  not 
stop  at  Quaker  Street ;  you  have  got  to  get  off  here,  and  get 
off  quick,  the  train  will  be  moving  faster  soon.*  "  When  this 
conversation  began  the  train  was  moving  rapidly.  When  it 
ended  the  brakes  had  been  applied,  and  it  was  moving  very 
slow,  but  still  in  motion.  It  did  not  stop  at  all  until  after  the 
accident.  That  is  what  every  witness  testifies  to  except  one. 
He  was  a  Presbyterian  minister,  sitting  in  a  different  car  from 
deceased,  and  with  nothing  to  draw  his  attention  to  the  pre- 
cise facts.  He  said:  "The  train  nearly  stopped.  I  don*t 
know  but  it  did  come  to  a  standstill."  But,  on  cross-examin- 
ation, he  said :  ' '  Am  not  able  to  say  whether  the  train  came 
to  a  stop  or  not."  The  uncontradicted  evidence,  therefore, 
is  that  it  greatly  abated  its  speed,  but  was  in  motion  when 
the  accident  happened.  Tracy's  account  of  the  conversation 
is  varied  somewhat  in  its  form  by  the  testimony  of  Burns, 
lyho  said:  **The  conductor  went  to  the  rear  of  the  car. 
Then  he  came  back,  and  touched  Lewis  on  the  shoulder,  and 
told  him  he  would  have  to  get  off  there."  The  witness  stated 
the  conductor*s  language  thus:  *'  It  is  going  pretty  slow  now, 
and  it  will  be  going  faster,  and  you  better  get  off  now ;  that 
is  all  I  have  to  say  about  it." 

No  other  witnesses   describe  the  conversation.     It  is  not 
easy  to  misunderstand  what  was  said.     It  was  not  a  command 
to  leave  the  train,  nor  a  direction  to  do  so,  nor  a 
statement  in  any  manner  controlling  the  free  action  ^'r?**'*' 
or  free  choice  of  Lewis.     It  informed  him  of  two  unied. 
facts  bearing  upon  hisL  convenience, — one,  that  the 
train  would  not  stop  at  Quaker  Street ;  the  other  that,  if  he 
chose  not  to  go  to  Albany,  his  only  opportunity  was  to  get 
off  at  once  while  the  train  was  going  slow,  and,  if  he  preferred 
to  do  that,  he  must  do  it  quickly,  for  the  train  would  soon  be 
going  faster.     Any  different  construction  of  the  conductor's 
words  would  be  possible  only  as  a  last  resort  in  the  technical 
atmosphere  of  a  lawsuit.     They  simply  notified  Lewis  of  an 
opportunity  to  be  availed  of  promptly,  if  at  all,  and  left  him 
tQ  choose  between  a  safe  ride  to  Albany  and  the  experiment. 
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df  leaving  the  tnEun  while  moving  slow.  Lewis  <heot  to  -moM 
hiaaself  erf  the  opportunity,  and  get  off  c#  the  tmin  -while  its 
motion  was  slight.  He  made  this  choice,  not  sunder  a  stress 
of  circumstances  occasioned  by  the  neglect  or  wrongful  act  trf 
the  company,  which  we  have  sometimes  admitted  as  an  excuse, 
but  solely  for  his  own  convenience,  and  as  the  ^^sult  of  his 
own  voluntary  act.  The  company  had  in  no  manner  created 
or  caused  the  emergency  which  occasioned  his  choice. 

It  is  probable  that  the  train  slackened  its  speed  to  enacble  a 
freight  train  approaching  on  the  other  track  to  first  cross  the 
bridge  on  which  the  two  tracks  were  so  close  together  that 
only  one  train  could  pass  at  a  time.  The  proof  does  not 
show  whether  this  was  a  usual  or  an  exceptional  circumstance. 
If  usual,  it  would  be  a  just  inference  that  the  conductor, 
knowing  the  place  at  which  the  brakes  were  applied,  would 
infer  the  approach  of  a  coming  train  first  reaching  the  bridge. 
If,  however,  the  express  train,  as  is  generally  the  case,  haA 
the  right  of  way,  and  it  was  the  ordinary  duty  of  the  freight 
train  to  wait  on  the  other  side  for  the  express  to  pass,  or  the 
coming  train  was  *'  belated,"  as  the  plaintiff's  counsel  says, 
though  I  see  no  such  proof  in  the  case,  or  if  from  any  other 
cause  the  slackening  of  speed  at  that  point  was  exceptional,, 
then  it  will  not  follow  that  the  conductor  knew,  or  ought  to 
have  known,  that  the  freight  train  was  approaching.  The 
proof  permits  only  of  a  guess  on  that  point  more  or  less  rea- 
sonable, according  to  the  general  knowledge  with  which  one 
looks  at  it. 

Returning  to  Tracy's  account  of  the  accident,  and  he  is  the 
sole  and  only  witness  who  saw  it  and  was  able  to.  describe  it, 
it  appears  that  he  and  Lewis  both  at  once  arose  at  the  end  of 
the  conductor's  statement,  and  came  out  upon  the  rear  plat* 
form  of  the  car.  Lewis  had  in  his  left  hand  an  umbrella  and 
an  overcoat ;  approached  the  steps  leading  to  the  side  of  the 
train,  and  with  his  right  hand  took  hold  of  the  iron  rail  fast- 
ened to  the  body  of  the  car.  What  then  occurred  should  be 
repeated  in  the  words  of  the  witness:  ^^Lewis  was  first,  and 
got  down  and  took  hold  of  the  railing,  and  slipped  off  on  the 
right-hand  side.  As  we  went  to  the  rear  end  of  the  car,  he 
turned  to  the  right,  and  took  hold  of  the  railing,  and  stepped 
off,  and,  about  the  time  he  stepped  off,  the  train  gave  a  sud- 
den jerk,  and  threw  him  against  the  rear  end,  and  he  seemed 
to  whirl   r^ht   around  over  the  track,  and  fell  hi  binder  a 
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(reigjkt  ttj^in,  *  *  *  I  saw  what  he  had  hold  of.  He  had 
hpld  of  the  raHing  that  was  on  the  end  of  the  body  of  the  <aar. 
I  saw  him  step  down.  Saw  him  step  off;  step  down  on  the 
ground.  *  *  *  When  Lewis  stepped  down  that  way  he  had 
an  umbrella  and  an  overcoat  in  his  left  hand.  When  he 
stepped  down  I  saw  his  feet  strike  the  ground.  His  feet  did 
strike  the  ground.  When  he  stepped  on  the  ground  he  had 
hold  of  the  railing  of  this  car.  He  did  not  continue  to  hold 
onto  it  more  than  a  second,  I  think,  and  it  was  after  he  had 
fairly  alighted  on  the  gound.  The  sudden  motion  of  the 
passenger  train  I  spoke  about  was  just  about  as  he  was  in  the 
act  of  stepping  off.  His  feet  had  not  struck  the  ground  then. 
Then,  after  that  he  stepped  down  from  the  step,  and  struck 
on  the  ground  with  both  feet  fairly,  and  retained  his  hold  of 
the  railing  after  that.  *  *  *  I  saw  him  spin  around.  That 
was  when  he  was  yet  holding  on  the  railing;  when  he  was 
turning  round.  It  was  just  after  that.  The  jerk  of  the  train 
came  before  that,  when  he  was  still  on  the  steps.  I  could 
not  say  as  to  whether  the  jerk  of  the  train  threw  him  off 
under  thaf  train.  It  threw  him  against  the  rail.  I  saw  him 
get  on  the  ground  with  both  feet.  Saw  him  still  hold  on  the 
railing  with  his  hand.  He  was  still  upright,  with  his  face 
toward  the  engine.  I  noticed  that  he  was  moving  along  in 
the  same  direction  as  the  train  at  that  time.  *  *  *  So  far  as  I 
observed,  when  he  came  out  on  the  platform  Lewis  did  not 
make  the  slightest  observation.  *  *  *  He  took  hold  of  the 
railing,  and  was  stepping  off,  and,  as  he  was  stepping  off,  the 
train  gave  a  jerk,  and  that  threw  him  against  the  railing,  and 
he  seemed  to  hang  on  for  a  second,  and  fell  down.  This  was 
all  done  in  a  second :   done  quicker  than  you  could  tell  it.^' 

That  is  the  whole  evidence  of  the  accident  and  its  cause. 
It  puts  an  end  utterly  to  the  theory  that  getting  off  of  the 
moving  train  had  nothing  to  do  with  the  injury, 
and  shows  that  it  had  everything  to  do  with  it,  and  Wiw»ttot 
was  its  sole  explanation  and  cause.     We  see  Lewis  uJutdl  *^" 
at  the  very  last  moment  when  his  hold  on  the  train 
unloosened,  pulled  along  in  its  direction,  and  spinning  round 
with  a  fall.     The  whole  thing  occupied  but  a  second.     In 
telling  it  it  seems  longer,  and  the  effort  of  the  witness  to 
analyse  the  sudden  jerk  and  whirl  niakes  it  appear  slower  than 
the  almost  instantaneous  event.     That  he  might  have  seen 
the    approaching  freight   train  if    he    had  looked;  'that    he 
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inight  have  heard  it  if  he  had  listened ;  that  he  took  no  obser- 
vation whatever;  that  the  jerk  of  his  own  train  threw  him  off 
the  step,  and  as  his  feet  struck  the  ground  his  hold  on  the 
railing  swept  him  from  his  balance, — these  are  facts,  obvious 
and  beyond  reasonable  question,  and  which  show  that  the 
deceased,  instead  of  being  free  from  negligence,  met  his  death 
from  that  cause. 

We  have  held  too  often  that  it  is  a  negligent  act  for  one  to 
get  on  or  off  a  moving  train  to  discuss  the  subject  anew,  and 
the  only  condition  which  we  have  ever  allowed  to  make  it 
excusable  did  not,  as  I  have  shown,  exist  in  this  case.  That 
excuse,  allowed  so  far  to  modify  the  character  of  the  act  as 
to  permit  a  jury  to  regard  it  as  not  necessarily  negligent,  was 
first  stated  in  Filer  v.  Railroad  Co.,  49  N.  Y.  47,  in  which  it 
was  held  that  where  the  passenger,  by  the  wrongful  act  of  the 
company,  is  put  to  an  election  between  leaving  the  cars  while 
moving  slowly  or  losing  the  station  where  he  has  a  right  to 
stop,  the  question  of  negligence  become,  one  of  fact.  It  was 
not  denied  that  alighting  from  a  moving  train  was  .wrong  or 
dangerous,  but  the  decision  went  upon  the  ground  that  the 
act  was  not  one  of  free  agency,  but  was  the  product  of  coer- 
cion produced  by  the  wrongful  act  of  the  company.  In  this 
case  the  election  was  occasioned  solely  by  the  fault  of  Lewis 
himself.  He  voluntarily  and  deliberately  put  himself  in  a 
position  where  there  was  but  a  possible  chance  of  alighting  at 
Quaker  street,  and  when  that  chance  was  gone  the  choice 
between  leaving  the  train  moving  slow  and  going  safely  to  his 
destination  flowed  from  his  own  fault,  and  was  not  produced 
by  any  wrongful  act  on  the  part  of  the  company.  A  man  can- 
not himself  occasion  the  stress  ojf  circumstances  under  which 
he  chooses,  and  then  put  them  upon  the  company  as  an 
excuse  for  a  dangerous  act. 

We  refused,  after  a  deliberate  discussion,    to  extend  the 

principle  of  that  rule  so  as  to  destroy  it,  in  the  ease  of  Hunter 

V.  Railroad  Co.,  126  N.  Y.  18,  26  N.  E.  958.  We 

oimfatiM  ^     there  held  that  the  person  injured  acted  as  a  free 

tioiedV***     sigcJ^t, — that  is,  not  coerced  or  compelled  to  choose 


by  any  fault  or  wrongful  act  of  the  company, — and 
t^at  his  convenience,  or  inconvenience  was  a  matter  of  no 
account;  and,  further,  that  the  invitation  of  the  .conductor 
did  not  alter  that  free  agency,  or  put  any  sort  of  coercion  upon 
it.     The  same  thing  is  true  here.     I  do  not  regard  the  words 
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of  the  conductor  as  amounting  even  to  an  invitation.  They 
furnished  a  possible  alternative,  having  a  risk  about  it  which 
the  passenger  was  free  to  accept  or  not,  an.d  left  him  to  choose. 
Between  these  words,  however  regarded,  and  the  accident  lay 
the  free  agency  of  the  passenger,  not  coerced  by  the  company, 
and  which  it  had  not  lessened,  warped,  or  controlled  by  any 
wrongful  act  of  its  own.  No  responsibility  for  the  choice 
rested  upon  it.  Beyond  that,  we  held  in  the  Filer  Case,  in 
spite  of  the  stress  of  circumstances  and  the  invitation  of  the 
train  agents,  that  the  passenger  was  not  absolved  from  pru- 
dence and  care  in  alighting  from  the  moving  train. 

We  said  of  the  then  plaintiff  that  *'  if,  in  leaving  the  cars, 
she  did  not  exercise  the  care  and  caution  which  she  might  and 
ought  to  have  done,  and  was  careless  and  negligent  in  her 
movements,  or  in  the  care  of  her  dress,  and  by  reason  of  such 
want  of  care  caused  or  contributed  to  the  injury,  she  ought  not  to 
recover."  Here  not  only  is  no  care  or  caution  affirmatively  shown, 
but  the  absence  of  it  is  proved.  The  passenger  put  his  con- 
venience above  his  safety.  He  knew  it  was  risky  and  unsafe 
to  alight  from  a  moving  train ;  that  he  was  about  to  take  that 
risk;  that  another  track  was  alongside  warning  him  of  peril 
from  that  direction ;  that  a  train  might  pass  at  any  moment, 
and  increase  the  danger  of  his  intended  act,  but,  instead  of 
exercising  a  care  commensurate  with  the  known  danger,  Lewis 
rushed  off  hastily  in  the  face  of  the  freight  train,  without  mak- 
ing the  slightest  observation,  when  he  might  easily  have  seen 
It  if  he  had  looked. 

It  is  said  the  conductor  should  have  warned  him.  But  Lewis 
knew  everything  except  one,  and  that  one  he  was  bound  to 
expect  might  occur.  Possibly  the  conductor  did  know  that 
the  freight  train  was  approaching,  although  there  is  no  proof 
of  the  fact.  It  is  equally  possible  that  he  did  not  know.  He 
was  inside  the  cars,  where  he  could  not  see  and  might  not 
have  heard.  The  slowing  of  the  train  may  have  been  a  com- 
mon and  prescribed  act  before  crossing,  and  not  indicative  of 
an  approaching  train  having  a  right  of  way,  and  the  train 
which  did  come  out  of  its  time,  eveij  if  the  conductor  knew 
what  its  regular  time  was.  If  we  are  to  guess  about  it,  the 
chance  of  guessing  right  is  very  slender.  But  what  the  con- 
ductor may  have  known  the  passenger  was  bound  to  expect, 
whether  warned  or  not,  and  the  duty  of  care  and  prudence 
which  he  did  not  exercise  remained. 
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iTlese  views  accord  With  those  expressed  in*  tfife"  ^dtitts 
httdw,  and  the  judgment  should  be  affirmed;  with  costs; 

Andrews,  C.J.,  and  Peckham^  and  BartLett;  JJ.,  cort« 
cur  with  O'Brien,  J.,  for  reversal.  CiRAY  and  Hakht,  J  J., 
concur  With  Finch,  J.,  for  affirmance. 
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Frazer  (Susanna). 

{Sufthnt  Court  of'Kansca^Jttiy  6,  rS^S^X 

Rte^ptfon    of  Persons  as  Passengers  by  Conductor  of  Conttruetion 

Train— Duty  to  Such  Persons. — As  tiie  conductor  in  charge  of  a  con- 
struction train  is  the  representative  of  the  railroad  company,  and  the 
manager  of  the  train,  his  action  in  receiving  passengers  upon  such 
trail)  and  collecting  fare  from  them,  ordinarily  entitles  them  to  the 
rights  of  passengers,  and  to  sucli  care  and  attention  as  can  be  rea* 
sonahly  given  to  them  upon  such  a  train.    {Page  209.) 

Same— Unauthorized  AMion  of  Conductor— Responsibility  of  Company* 
— ^The  fact  that  the  conductor  may  have  carried  passengers  without 
authority  from  ihe  company,  and  contrary  to  instructions  given  him, 
will  not  relieve  the  company  from  liability  for  the  failure  to  exercise  due 
care  towards  those  so  received  as  passengers,  unless  they  knew  thev  were 
ridmg  in  violation  of  the  rules  of  the  company,  and  had  wilfully  joined 
with  the  conductor  in  committing  a  wrong  against  the  company.  (Page 
209.) 

Same— Carriage  of  Passenger  to  Destination— Pallui*e  to  Leave  Train 
within  Reasonable  Time — Termination  of  Right  as  Passenger.— Where  the 
railroad  company  is  engaged  in  the  construction  of  a  railroad,  and  a 
person  is  received  as  a  passenger  by  the  conductor  of  a  construction 
train,  to  be  carried  over  the  newly-built  portion  of  the  road,  and  which 
had  not  yet  been  opened  for  public  traffic,  and  where  such  person  has 
been  safely  carried  to  his  destination,  and  to  a  point  which  was  then  the 
end  of  the  railroad,  and  had  heen  afforded  almost  half  an  hour  to  leave 
the  train,  the  company  no  lr>nger  owed  him  any  duty  as  a  passenger,  nor 
was  it  under  any  ohlixration  to  him  as  such.    {Page  209.) 

Same — Duty  of  Company  [(1)  p.  184.] — Instruction.— Where  it  is  not 
claimed  that  there  was  any  omission  of  duty  towards  such  person 
until  after  he  had  reached  his  destination,  nor  until  after  his  rigiit  as  a 
passenger  had  terminated,  an  instruction  by  the  court  upon  the  duty  of 
the  company  towards  passengers,  holding  it  to  be  the  use  of  the  utmost 
c»re  and  skill  within  the  scope  of  human  foresight,  and  liable  for  the 
sliglitest  negligence  on  the  part  of  its  servants  and  agents,  is  misleading 
and  erroneous.     {Page  209. ) 
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Right  of  PasMiifer  on  Partially  Constructed  Road — Knowladge  of  Pat- 
WBn^r — Abtonee  of  Station  Facititlas — Liability  of  Company. — Where  a 
person  takes  passage  upon  a  construction  train  to  run  over  an  unfttt- 
isbed  railroad,  and  is  aware  of  its  incomplete  condition,  and  tiiat  the 
track  had  just  been  laid  to  the  point  of  destination,  and  there  had  noc 
been  sufficient  time  to  build  a  depot  or  to  provide  station  .facilities  at 
that  point,  the  company  does  not  owe  him  the  duty  to  have  a  suitable 
depot  and  platform  at  the  end  of  the  line,  and  the  absence  of  the  same 
cannot  be  regarded  as  negligence  towards  him.     {Page  211.) 

Sufficiency  of  Findings.— The  testimon)r  examined,  and  held  to  be 
insutficienc  to  sustain  some  of  the  special  lindnigs  returned  by  the  jury. 
{Page2iu) 

EkkoR  to  Scott  county  district  court.     Reversed. 

A.  A.  Hurd  2SiAJ.  G,  Egan^  for  plaintiff  in  error. 
Travis  Morse  and  E.  E.  Hubbell^  for  defendant  in  error. 

Johnston,  J. — Susanna  Frazer  brought  an  action  against 
the  Chicago,  Kansas  &  Western  Railroad  Company  to  recover 
for  the  death  of  her  son,  J.  H.  Frazer,  who,  she  ^^^ 

alleges,  was  killed  while  a  passenger  on  a  railroad 
train  of  the  defendant,  by  reason  of  the  company  and  its  ser- 
vants running  their  train  in  a  careless,  reckless,  and  wanton 
manner,  and  with  gross  negligence,  into  an  obstruction  which 
was  upon  the  railroad  track. 

On  July  13,  1887,  the  Chicago,  Kansas  &  Western  Rail- 
road was  in  process  of  construction,  and  had  been  completed 
from  Great  Bend  to  Dighton.  Construction  work  was  going 
on  beyond  Dighton,  and  the  railroad  track  was  then  laid  as 
far  west  as  Scott  City,  but  the  road  had  not  been  opened  by 
the  company  for  either  freight  or  passenger  business  beyond 
Dighton.  The  only  trains  in  operation  from  Dighton  to 
Scott  City  were  construction  trains,  used  for  carrying  em- 
ployes and  material,  and  those  in  charge  of  these  trains  were 
directed  not  to  receive  or  carry  any  passengers  upon  them. 
Notwithstanding  this  direction,  those  in  charge  of  the  con- 
struction trains  sometimes  received  passengers  and  collected 
fares,  but  the  money  so  received  was  never  accounted  for  nor 
paid  to  the  company. 

On  the  evening  of  July  13,  1887,  J.  H.  Frazer  boarded 
what  is  called  the  swing  or  construction  train,  loaded  with 
material,  at  Dighton.  He  rode  in  a  caboose  which  was 
attached  to  the  train,  and  which  was  occupied  by  employes 
and  a  few  passengers.  He  was  aware  of  the  fact  that  the 
road  was  unfinished  and  under  construction,  and  he  was  aware 
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that  the  company  was  not  operating  passenger  trains  on  that 
part  of  the  track,  and  that  the  railroad  was  not  open  for  busi- 
ness further  west  than  Dighton.  About  five  or  six  days 
before,  track  had  been  laid  as  far  as  Scott  City,  but  no  depot 
had  been  'built,  nor  any  station  conveniences  provided. 

The  Missouri  Pacific  Railway  Company  was  then  building 
a  branch  road  through  that  section  of  the  state,  and  it  crossed 
the  Chicago,  Kansas  &  Western  Railroad  at  Scott  City.  On 
the  evening  of  July  13,  1887,  a  permanent  crossing  had  not 
been  built,  but,  instead,  temporary  provision  was  made  for 
crossing  on  the  top  of  the  rails  of  the  Chicago,  Kansas  & 
Western  Railroad,  and  this  temporary  crossing  was  in  charge 
of  the  Missouri  Pacific  employes.  The  construction  train  on 
which  Frazer  rode  that  evening  reached  Scott  City  after  dark. 
It  was  run  past  the  point  of  intersection  with  the  Missouri 
Pacific  Railway,  up  to  a  temporary  stopping-place  on  the 
outskirts  of  Scott  City,  where  the  train  was  met  by  a  bus  and 
a  dray  for  the  transfer  of  passengers  and  baggage  to  other 
parts  of  the  town.  The  train  remained  at  this  stopping-place 
for  25  minutes,  and  most,  if  not  all,  of  the  passengers  and 
employes  left  the  train. 

It  appears  that  Frazer  did  not  ride  up  town  on  the  first 
trip,  because  there  was  not  room  for  him  and  his  trunk  upon 
the  bus,  and  parties  who  were  present  heard  the  bus  man 
agree  to  return  for  him.  One  of  the  trainmen,  after  examin- 
ing the  caboose  to  see  whether  all  had  left  there,  and  findings 
it  empty,  as  he  said,  locked  the  same.  A  different  crew  of 
men  then  took  charge  of  the  construction  train,  and  started  to 
back  it  down  to  the  other  side  of  the  Missouri  Pacific  crossing, 
which  appears  to  have  been  about  three-quarters  of  a  mile  east 
of  Scott  City. 

It  appears  that  after  the  construction  train  had  first  passed 
the  intersection  with  the  Missouri  Pacific,  the  temporary  cross- 
ing had  been  laid  down  for  a  Missouri  Pacific  train,  and  left 
there,  and  the  construction  train,  which  was  being  backed  at 
the  rate  of  about  seven  miles  an  hour,  ran  into  the  crossing 
and  wrecked  the  train.  The  caboose  and  several  other  of  the 
cars  were  thrown  from  the  track,  and  Frazer  was  found  dead 
a  short  distance  from  the  wreck  of  the  caboose. 

His  mother,  who  is  the  next  of  kin,  brought  this  action, 
and  at  the  end  of  the  trial  the  jury  found  against  the  com- 
pany, and  awarded  damages  to  her  in  the  sum  of  $5000. 
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From  the  testimony,  it  appears  that  the  conductor,  in  oppo- 
sition to  his  instructions,  sometimes  carried  passengers  upon 
the  construction  train ;  and  in  answer  to  a  special 
question  the  jury  found  that  Frazer  paid  the  con-  dictor^orToiI- 
ductor  for  his  ride  from  Dighton  to  Scott  City.  As  itrueuoa  trafM 
the  conductor  is  the  representative  of  the  company,  *•'•«•'»• 
and  the  manager  of  the  train,  his  action  in  receiv- 
ing passengers  upon  a  construction  train  of  the  company,  and 
collecting  fare  from  them,  would  ordinarily  entitle  them  to  the 
rights  of  passengers,  and  to  such  care  and  attention  as  can 
reasonably  be  given  them  upon  such  a  train. 

The  fact  that  the  conductor  may  have  carried  passengers 
without  authority  from  the  company,    and   contrary  to    the 
instructions  given  him,  will   not   relieve  the  com- 
pany from  liability  for  the  failure  to  exercise  due  Liability  of 
care  towards  those  so  received  as  passengers,  unless  «m»pmj- 
they  knew  they   were  riding   in   violation  of   the 
rules  of  the. company,  and  had  wilfully  joined  with  the  con- 
ductor in  committing  a  wrong  against  the  company.    Where  1 
person  is  received  as  a  passenger,  and  pays  his  fare  to  one  in 
charge  of  the  train,   and  with  apparent  authority,    without 
knowledge  of  any  limitation  of  his  authority,  such  person  is 
justified  in  assuming  that  the  company  occupied  the  position 
of  a  carrier,  and  would  exercise  towards  him  such   vigilance 
and  care  as  the  circumstances  would  permit.      The  failure  of 
those  in  charge  of  the  train    to  exercise  that  degree  of  care 
renders  the  company  liable  for  resulting  injuries  to  such  per- 
sons so  long  as  the  relation  of  passenger  and  carrier  exists. 

In   this  case,  however,  that  relation   only  existed   between 
the  company  and  Frazer  until  the  construction  train  reached 
Scott  City.     When  he  had  been  safely  carried  to   Faiureof 
his  destination,  and  to  a  point  which  was  then  the  f^"^J,** 
end  of  the  road,  and  had  been  afforded  almost  half  nUhinreMOM- 
an  hour  to  leave  the  train,  the  company  no  longer  •bietim«- 
owed  him   any  duty  as  a  passenger,   nor   was   it  ofcompwy^ 
under  any  obligation  to  him  as  such.  dntj 

It  is  not  claimed  that  there  was  any  omission  of  duty  towards 
him  until  after  he  reached  his  destination,  nor  until  his 
rights  a3  a  passenger  had  terminated;  and  yet  the  .  ^  _, 
court  charged  the  jury  at  length  upon  the  duty  of 
the  company  towards  passengers,  and  held  it  to  the  use  of  the 
utmost  care  and  skill  withm  the  scope  of  human  foresight  and 
2  (N  8.)  A.  <ft  £.  R.  Cas.— 14 
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human  knowledge  in  th«  operation  of  its  railroad,  and  liable 
for  the  slightest  negligence  on  the  part  of  its  servants  and 
agents.  In  vie^r  of  the  testimony  in  the  case,  instructions  of 
this  character  were  unwarranted,  and  were  probably  mislead* 
ing.  After  the  train  had  arrived,  and  abundant  time  had  been 
given  him  to  leave  it,  he  could  not  be  regarded  as  a  passen- 
ger, nor  entitled  to  the  extraordinary  care  that  is  due  to  pas- 
sengers. Although  it  was  not  necessary,  the  men  in  charge 
of  the  train  examined  to  see  if  all  had  left  the  train,  and  find- 
ing no  one  upon  it,  the  caboose  was  closed  and  locked  for  the 
night;  and,  although  the  jury  found  that  the  brakeman  who 
made  the  examination  knew  that  Frazer  remained  on  the 
train,  we  can  discover  no  testimony  to  support  that  finding. 
He  was  undoubtedly  upon  the  train  when  the  accident 
occurred,  but  on  what  part  of  the  train  he  may  have  been  is 
not  shown;  and  the  finding  of  the  jury  is  that  immediately 
prior  to  the  wreck  he  was  **  in  or  about  the  caboose." 

Frazer  was  probably  on  some  part  of  the  construction  train 
when  the  new  crew  of  men  took  charge  of  the  same  to  back  it 
over  the  crossing,  but  there  is  no  testimony  whatever  that 
any  of  them  knew  of  his  presence  on  the  train,  and  the  jury 
so  found.  In  the  absence  of  knowledge  to  the  contrary, 
those  men  had  a  right  to  suppose  that  all  passengers  had  left 
the  train  long  before  that  time ;  and  if  he  was  upon  the  train 
without  their  knowledge  it  is  difficult  to  find  that  they  were 
guilty  of  any  negligence  towards  him.  If  he  was  a  mere 
trespasser,  the  company  owed  him  no  duty  except  that  it 
should  not  wantonly  or  wilfully  injure  him;  but  such  negli- 
gence cannot  be  attributed  to  the  company,  unless  they  knew 
of  his  presence  upon  the  train.  Under  the  circumstances,  we 
think  the  instruction  was  misleading  and  erroneous.  Railroad 
Co.  V,  Wheeler,  35  Kan.  185,  26  Am.  &  Eng.  R.  Cas.  173; 
Railroad  Co.  v.  Berry,  53  Kan.  112.  See,  also,  Davis  v. 
Railway  Co.,  18  Wis.  185;  Imhoff  v.  Railway  Co.,  20  Wis. 
362;  Jenkins  «/.  Railway  Co.,  41  Wis.  112;  Hurt  v.  Railway 
Co.,  94  Mo.  255,  34  Am.  &  Eng.  R.  Cas.  422;  Railroad  Co. 
V.  Slatton,  54  111.  133;   Railway  Co.  v.  Brooks,  81  111.  245. 

The  error  of  the  court  was  emphasized  by  another  instruc- 
tion that  it  was  the  duty  of  the  company  to  provide  a  suitable 
depot  and  platform  for  the  accommodation  of  passengers  board- 
ing and  alighting  from  their  trains,  and  any  failure  on  the  part 
of  the  defendant  to  provide  such  depot  and  platform  if  carrying 
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passengers  would  be  ne^igeace  on  the  part  of  the  defendant. 
The  lact  that  the  road  wgs  unfinished  was  obvious  p^ntrngtm 
to  every  one,  and  Frazer  was  undoubtedly  aware  Mrttaiiy  con- 
of  its  condition  when  he  took  passage  upon  the  •^•^•^•*»^* 
construction  train  at  Dighton.     The  track  had  just  nMiqu  raeiii- 
been    laid   into   Scott   City,    jind   there   had    not  "•■• 
been  sufficient  time  to  build  a  depot  or  provide  station  facili- 
ties  at   that  point.     Having  knowledge   of   the   incomplete 
condition  of  the  road,  the  company  did  not  owe  him  the  duty 
to  have  a  suitable  depot  and  platform  at  Scott  City,  and  the 
absence  of  the  same  cannot  be  regarded  as  negligence  towards 
him. 

The  finding  that  the  deceased  was  on  the  train  with  the 
consent  and  knowledge  of  the  brakeman  Markell  is  not  sup- 
ported by  the  testimony,  and  it  is  difficult  to  find  evidence  to 
sustain  some  other  of  the  special  findings  returned  by  the 
jury. 

For  the  errors  mentioned,  the  judgment  will  be  reversed^  and 
the  cause  remanded  for  a  new  trial. 

All  the  justices  concurring. 


ABSTRACTS   OF   RECENT   DECISIONS 

(I)  Duty  of  Railway  Companies  Towards  Passangtrs  [(1)  p.  2T3]. — It  is 
the  duty  of  a  railway  company  to  carry  its  passengers  safely  to  thtir 
destination,  stop  a  sufficient  length  of  time  to  allow  them  to  leave 
the  train  in  safety,  and  provide  a  suitable  place  for  their  so  doing. 
Daniels  v.  Western  &  A.  R.  Co.,  (Ga.  1895)  22  S.  E.  Rep.  956. 

Degree  of  Care  Required.— The  limitation  of  the  degree  of  care  and 
diligence  to  be  used  by  a  railway  company  in  the  transportation  of 
its  passengers  is  that  used  by  a  prudent  man  in  like  or  similar  busi- 
ness, having  regard  to  the  means  or  mode  of  transportation  adopted. 
Louisville  R.  Co  v.  Park,  (Ky.  1895)  29  S.  W.  Rep.  455. 

Same. — The  care  due  from  a  carrier  to  a  passenger  is  that  high 
degree  of  care  that  a  very  prudent  person  would  use,  under  the  snme 
circumstances,  about  the  same  matter.  Texas  &  P.  R.  Co.  iK  Orr, 
(Tex.  Civ.  App.  1895)  3'  S.  W.  Rep.  696;  citing  Railway  Qo,v.  Hal- 
loran,  53  Tex.  46,  3  Am,  &  Eng.  R.  Cas.  343;  Railway  Co.  v.  Welch, 
86  Tex.  203. 

Same.— An  instruction  is  proper  which  informs  the  jury  that  rail- 
road companies  as  common  carriers  are  required  to  do  all  that 
human  skill  and  foresight  can  reasonably  do  under  the  circumstances 
to  prevent  injuries  to  passengers.     Chicago  &  Alton  R.  Co.  v.  Byrum, 

153  ilJ-  ^31- 
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.  *  Duty  to  Passengisr  on  freight  Train.— -The  law  does  not  exact  frot^ 
railroad  companies  all  the  care  and  diligence  which  the  human  mind 
may  possibly  conceive,  nor  such  as  will  render  the  transportation  of 
passengers  free  from  all  peril,  but  it  does  require  everything  ncces* 
sary  to  the  security  of  the  passenger,  whether  upon  freight  or  passen- 
ger.trains,  and  reasonably  consistent  with  the  business  of  the  carrier, 
and  the  means  and  conveniences  employed,  and  this  rule  applies 
irrespective  of  any  distinction  made  by  the  company  in  the  character 
of  its  trains,  but  under  it  a  passenger  who  accepts  and  takes  passage 
upon  a  freight  train  acquiesces  in  all  the  usual  inci4ents  of  a  freight 
train,  managed  by  prudent  and  competent  men.  Delaware,  L.  & 
W.  R-  Co.  V.  Ashley,  (U.  S.  Cir.  Ct.  App.  3  Cir.)  67  Fed  Rep.  209. 

Duty  of  Street-railway  Companies. — The  same  liability  of  carriers 
applies  to  transportation  by  city  railways  as  by  ordinary  steam  traveL 
Louisville  R.  Co.  v.  Park,  (Ky.  1895)  29  S.  W.  Rep.  455. 

When  Duty  Ends.— The  duty  of  a  street-railway  company  to  a  pas* 

senger  on  one  of  its  cars  is  not  ended  until  the  passenger  is  safely 

off  and  clear  of  the  car.     Louisville  R.  Co.  v.  Park,  (Ky.  1895)  2^ 

S.  W.  Rep.  455. 
Duty  as  to  Steps  of  Street- car— Accumulation  of  Mud— Instructions. — 

In  an  action  to  recover  for  injuries  alleged  to  have  been  sustained 
by  an  accumulation  of  mud  upon  the  steps  of  a  street-car  an  in* 
struction  that  the  railway  was  only  bound  to  use  such  diligence  in 
keeping  its  steps  clear  of  mud  as  ordinarily  prudent  persons  use,  etc., 
is  properly  refused  because  lowering  the  standard  of  diligence  re- 
quired of  railway  companies.  Louisville  &  R.  Co  v.  Park,  (Ky.  1895) 

29  S.  W   Rep.  455. 

Injury  to  Person  on  Train  by  Invitation  of  Company— Liability  of  Com- 
pany.— One  holding  a  free  pass  and  on  a  special  car  by  invitation  of 
the  company  is  lawfully  on  the  train,  and  for  any  injury  sustained 
by  him  by  reason  of  the  negligence  of  the  company  or  its  servants, 
the  company  is  liable.     Thompson  v.  Yazoo  &  M.  V.  R.  Co.,  47  La. 

Ann.  1 107. 

Release  of  Liability  on  Part  of  Connecting  Line  by  Person  Traveling 
witii  Live  Frelgiit.— A  bill  of  lading  for  a  carload  of  live  freight  stipu- 
lated that  plaintiff  should  go  with  the  freight  to  its  destination  via. 
another  line  free,  and  the  waybill  contained  a  similar  condition. 
The  other  company,  on  whose  road  the  injury  complained  of 
occurred,  allowed  plaintiff  to  ride  free,  but  required  him  to  release 
the  company  from  claims  for  injuries  which  he  might  receive  while 
traveling  on  its  line.  Ife/t/y  that  as  plaintiff  was  a  passenger,  and 
his  release  to  the  initial  company  would  have  been  void,  the  release- 
given  to  the  connecting  company,  being  without  a  new  considera* 
lion,  could  have  no  greater  weight.  Delaware,  L.  &  W.  R.  Co.  r. 
Ashley,  (U.  S.  Cir.  Ct.  App.  3  Cir.)  67  Fed  Rep.  209. 

Limitation  of  Liability— Injury  on  Connecting  Line.— A  railway  com- 
rpany  may  limit  its  liability  to  its  own  line,  and  is  not  liable  for 
injury  done  on  another  line  of  road  between  which  and  itself  no 
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partnership  exbts.     Tex^  &  P.  R.  Co.  v.  Hawkins,  (Tex.  Civ.  App- 
1895)  30  S.  W.  Rep.  1 1 13;  citing  McCam  v.  Allen,  7  Tex.  Civ.  App. 

.  Ejection  of  Passenger  Unable  to  Care  for  HImself-r  Exposure  to  Perll.^ 
7'lie  law  will  not  justify  a  conductor  in  putting  off  a  passenger  at  a 
time  and  place,  and  under  conditions  and  circumstances,  which 
would  expose  him  unnecessarily  to  great  pen!  of  life  or  bodily  harm;: 
4nd  this,  too,  whether  the  danger  arose  from  the  natural  infirmity  of- 
the  person,  or  was  self-imposed.  Johnson  v.  Louisville  &  N.  R.  Co.» 
(Ala.  1894)  16  So.  Rep.  76. 


NOTES 

(1)  Duty  of  Railroad  Companies  Towards  Passengers— Obligation  to 
Furnish  Safe  Transit^Degree  of  Care.— Common  carriers  of  passen- 
gers are  bound  to  the  exercise  of  the  utmost  care  and  diligence  of 
very  cautious  persons,  and  are  responsible  for  any,  even  the  smallest, 
negligence.     Taylor  v.  Grand  Trunk  R.  Co.,  48  N.  H.  304. 

.  They  are  only  liable  for  negligence,  and  are  not  insurers  of  the  safety 
of  their  passengers,  although,  as  stated,  they  are  required  to  exer- 
cise the  highest  degree  of  care,  and  are  responsible  for  the  slightest 
ixeglect     Jeffersonville  R.  Co.  v>  Hendricks,  26  Ind.  2*28. 

.  Or,  as  it  was  put  in  Central  R.  &  Banking  Co.  v.  Perry,  58  Ga. 
j^w  In  the  duties  of  a  carrier  of  passengers  towards  its  passengers 
which  directly  involve  their  safety,  such  a  carrier  is  bound  to  ex- 
traordinary diligence,  and  in  those  matters  touching  merely  the  con- 
venience or  accommodation  of  passengers  it  is  bound  to  ordinary 
^diligence. 

Therefore  it  has  been  said  that  when  a  railroad  company  has  pro- 
vided a  passenger  with  a  safe  and  secure  seat,  in  the  absence  of 
accident  to  the  train,  and  in  a  safe  and  convenient  car,  well  con- 
ducted and  skillfully  managed,  its  duty  towards  its  passengers  has 
been  performed.  Pittsburgh  &  C  R.  Co.  v.  McClurg,  56  Pa.  St,  294, 
But  railroad  companies  are  required  to  use  the  utmost  sagacity 
and  foresight  in  the  construction  of  their  roads  to  prevent  accidents 
to  passengers.     Union  Pacific  R.  Co.  v.  Hand,  7  Kan.  380. 

And  it  has  been  rightly  held  that  carriers  of  passengers  for  hire 
are  bound  to  exercise  diligence  and  care  in  maintaining  order,  and 
in  guarding  those  they  transport,  against  violence  from  whatever 
source  arising,  which  might  be  reasonably  anticipated  or  naturally 
•expected  to  occur  in  view  of  all  the  circumstances,  and  of  the  num- 
ber and  character  of  the  persons  on  board.  Flint  v,  Norwich  &  N. 
Y.  T.  Co.,  34  Conn.  554. 

Where  a  passenger  is  well  known  to  be  subject  to  epileptic  fits,  or 
to  be  insane  or  otherwise  enfeebled,  more  care  and  attention  would 
be  required  of  the  carrier  than  in  ordinary  cases ;  but  the  carrier 
must  know  the  condition  of  the  passenger  .and  tha^t  extra  care  was 
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necessary^  and  his  duty.  Pittsburgh  dt  C.  R.  C&*  t.  McChifg,  jifr 
Pa.  St.  294. 

A  railroad  company,  when  it  has  taken  the  fare  of  a  passenger  to 
a  particular  station  on  its  roadj  is  bound  to  stop  kt  that  station  that 
he  may  get  off  the  cars.     It  is  not  sufficient  that  the  speed  of  the  ^ 

cars  is  slackened.  And  if,  after  passing  the  station,  the  speed  of 
the  cars  is  again  slackened  that  the  passenger  may  get  off,  ai^d» 
under  the  direction  of  the  conductor  he  does  get  off,  ^nd  in  so 
doing  becomes  injured,  the  company  is  liable.  Georgia  R.  R.  & 
Banking  Co.  v,  McCurdy,  45  Ga.  288. 

A  railroad  company  is  not  legally  responsible  for  the  action  of 
persons  not  its  servants  in  falsely  announcing  the  arrival  of  a  train 
at  a  station,  whereby  a  passenger  in  attempting  to  alight  from  the 
train  is  injured.     Columbus  &  I.  C.  R.  Co.  v,  Farrell,  31  Ind.  408. 

A  passenger  in  a  railroad  car  need  only  show  that  he  has  receivted 
an  injury  to  make  a  prima  facie  case  against  the  carrier.  The 
carrier  must  rebut  the  presumption  of  negligence  arising  therefrom 
in  order  to  be  exonerated.  Galena  &  C;  U.  R.  Co.  v,  Yarwood^ 
17  III.  509,  affirming  s.  c,  15  111.  468. 

(2)  Elements  and  Meatard  of  Dameget  toHnjtiries  to  Patsehgere. — In 
actions  against  passenger  carriers  tor  personal  injury  to  passenger^ 
occasioned  by  their  negligence,  the  rule  of  damages  is  based  u])oil 
the  idea  of  compensation  and  not  of  punishment.  Therefore,  th6 
only  damages  that  can  be  recovered  in  such  an  action  are  strictly 
compensatory,  including  damages  for  bodily  pain,  and,  so  much  only 
mental  suffering  as  may  be  indivisibly  connected  therewith.  John- 
son V  Wells-Fargo  Exp.  Co.,  6  Nev.  224.  See  also  Mil.  &  Mis.  R. 
Co.  V,  Finney,  10  Wis.  388 ;  Weed  v.  Pan  R.  Co.,  17  N.  Y.  362  ; 
South  wick  V.  Estes,  7  Cush.  (Mass.)  385  ;  Pennsylvania  R.  Co.  v. 
Derby,  14  How.  (U.  S.)  486 ;  Wells  %k  New  York  Central  R.  Co.^ 
24  N.  Y.  283. 

Damages  may  include  a  reasonable  compensation  for  sufferings 
expense  of  medical  attendance  and  loss  of  time  from  confinement, 
but  unless  the  injury  has  been  wantonly  inflicted,  the  damages  must 
be  strictly  compensatory.     Pennsylvania  R.  Co.  v.  Books,  57  Pa.  St. 

339- 

Damages  for  injuries  arising  from  the  negligence  of  a  railroad 

company  must  cover  present  loss  and  that  which  may  arise  from 

future  incapacity  ;  they  must  also  embrace  compensation  for  pain 

and  suffering.     Klein  v,  Jewett,-  26  N.  J.  Eq.,  474. 

A  party  suing  for  an  injury  received,  can  only  recover  such  dain- 
ages  as  flow  therefrom  and  are  the  result  thereof.  Damages  pro- 
duced by  other  agencies  than  those  causing  the  injury,  or  ev6n  by 
agencies  remotely  connected  with  those  causing  the  irtjury,  cdnilot 
be  regarded  as  proximate  or  proper  compensation.  Indianapolis, 
B.  &  W.  R.  Co:  r.  Birney,  71  III  391. 

In  an  action  for  an  injury  to  the  person  of  ^  passenget  tlrt  tn^ 
cumstances^  condition  in  life  and  pursuits  of    the  plaintiff  may 
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properly  be  given  in  evidence  in  order  to  enable  the  jury  to  deter- 
mine the  extent  of  his  actual  damages  ;  and  for  the  same  reason,  an 
inquiry  into  the  probable  consequences  of  the  injury,  as  to  whether 
they  are  transitory  or  permanent,  is  eminently  proper,  Caldwell  k. 
Murphy,  i  Duer.  (N.  Y.)  233,  affirmed  in  11  N.  Y.  416. 

In  an  aciioM  agamsfa  carrier  of  pas&engers  for  personal  injuries 
to  a  passenger  caused  by  negligence,  the  character  of  the  plaintiff 
cannot  be  considered  as  an  element  of  calculation  in  estimating  the 
amount  of  damages,  and  an  instruction  submitting  character  to  the 
jury  for  such  purpose  is  erroneous.  Johnson  v.  Wells-Fargo  Exp. 
Co.,  6  Nev.  224.  ' 

In  an  action  against  a  railroad  company  for  personal  injuries 
received,  the  plaintiff  cannot  recover  for  damages  which  might  have 
been  avoided  by  the  use  of  reasonable  and  ordinary  diligence  in 
effecting  a  cure;  the  use  of  slight  care  and  diligence  would  not  b« 
sufficient.     AUender  v.  Chicago,  R.  I.  &  P.  Co.  37  Iowa,  264. 

The  fact  that  the  salary  of  one  sustaining  physical  injuries 
through  the  negligence  of  another  is  continued  by  his  employer 
during  the  time  he  is  disabled  by  reason  of  such  injuries,  cannot  miti* 
gate  the  damages  that  the  injured  person  may  recover  in  an  action 
therefor.     Ohio  &  M.  R.  Co,  v.  Dickerson,  59  Ind.  317. 

In  actions  sounding  in  damages,  where  the  law  furnishes  no  legal 
rule  of  measurement  save  the  discretion  of  the  jury  upon  the  evi- 
dence before  them,  courts  will  not  disturb  a  verdict  upon  the  ground 
of  excessive  damages,  unless  they  be  so  flagrantly  improper  as  to 
evince  passion,  prejudice,  or  corruption  in  the  jury.  New  Orleans, 
J.  &  G.  N.  R.  Co.  V,  Hurst,  36  Miss.  660. 

fiut  where  the  amount  of  damages  assessed  in  a  verdict  showi 
that  the  jury  was  influenced  by  passion  and  prejudice,  it  is  the  duty 
of  the  court  to  order  a  new  trial  of  the  case.  Union  Pacific  R.  Co. 
V.  Hand,  7  Kan.  380. 

In  an  action  to  recover  damages  for  injury  to  the  person,  plain- 
tiff is  not  bound  to  prove  at  the  trial  every  specific  injury  alleged  m 
the  complaint.     Hammond  v.  Northeastern  R.  Co.,  6  S.  Car.  130. 

(2)  As  to  injuries  resulting  from  disembarking  from  train  at  invi'-' 
tation  or  direction  of  employes.  See  McPeak  v^  Missouri  Pac  R. 
Co.,  and  Atchison,  T.  &  S.  F.  R.  Co.  v.  Hughes, /he^j/,  notes. 

(3)  Upon  the  question  of  contributory  negligence  of  passengers, 
see  Scheiber  v.  Chicago,  St.  Paul,  M.  &  O.  R.  Co.,  and  McDonald 
V.  Boston  &  M.  R.  Co.t^s/,  and  notes. 
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East  Tennessee,  Virginia  and  Georgia  R.  Co. 

Miller  (C.  H.) 

(Supreme  Court  of  Georgia,  April  Z,  1895.). 

'  Negligence  of  Company  [(2)  p.  220]— Presumption  of  Negligence  Raised 
by  Injury  to  Passenger  [(1)  p.  219]— Rebuttal  by  Proof  of  Due  Care.— As 
railroad  companies  are  bound  to  exercise  extraordinary  care  and  dili- 
gence tor  the  safety  of  passengers,  the  presumption  of  ne&^ligence  which 
the  law  raises  in  favor  of  a  [>assenger  in  case  of  injury  will  not  be  rebut- 
ted by  the  company's  showing  the  exercise  of  only  ordinary  care  and 
diligence.     (Page  217.) 

Measure  of  Duty  [(1)  p.  211]— Instructions  as  to.— The  "extraordi- 
nary"  diligence  due  by  railroad  companies  to  passengers  is  "that  ex- 
treme care  and  caution  which  very  prudent  and  thoughtful  persons" 
exercise  under  like  circumstances ;  and  it  was  error  to  chai^e»  without 
qualification,  that  such  companies  *'are  required  by  law  to  observe  the 
utmost  care  and  diligence"  lor  the  safe  carriage  of  passengers,  and  for 
their  delivery  at  destination.  Even  if  the  word  **  utmost "  is  svnonymous 
with  the  word  **  extreme/'  the  omission  from  this  charge  of  any  refer- 
ence to  the  standard  of  diligence  observed  by  "very  prudent  and 
thoughtful  persons"  rendered  it  too  strong  a  statement  of  the  law 
against  the  company.     {Page  218.) 

to 

-  Error  to  Floyd  county  superior  court.     Reversed. 

• 

*  McCutcheon  &  Shumate  and  Hoskinson  &  Harris,  for  plain- 
tiff m  error. 

.  FoucM  &  Fouchiy  H,  M.  Wright ^  and  M.  R.  Wright  ^  for 
defendant  in  error. 

^  Lumpkin,  J.— i.' Under  section  2667  of  the  Code,  carriers 
of  passengers  are  required  to  exercise  extraordinary  care  and 
diligence  to  protect  the  lives  and  persons  of  their  passengers, 
and  are  not  liable  for  personal  injuries  after  having  used  such 
diligence.  Under  this  section  there  certainly  can  be  no  doubt 
that,  if  a  railroad  company  fails  to  exercise  this  degree  of 
diligence  for  the  safety  of  its  passengers,  it  will  be  liable  for 
injuries  occasioned,  because  of  such  failure,  to  a  passenger 
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who  himaelf  exerdsed  the  proper  care  for  his  own  protection. 

Section  3033  of  the  Code  makes  a  railway  company  liable 
for  any  damage  done  to  persons,  stock,  or  other  property,  by 
the  running  of  its  locomotives,  cars,  or  other  machinery, 
Unless  the  company  shall  make  it  appear  that  its  agents  have 
c^tercised  all  ordinary  and  reasonable  care  and  diligence,  and 
further  provides  that  the  presumption  in  all  cases  shall  be 
against  the  company. 

-  In  the  present  case  the  court,  after  instructing  the  jury  that 
this  presumption  was  raised  by  law  against  the  company, 
charged,  in  substance,  that  it  might  defend  by 
showing  it  had  exercised  all  ordinary  and  reason-  «•*■"«<  •f 
able  care  to  prevent  the  injury,  and  added,  **I  JfT^nfence. 
<:harge  you  that  that  means,  in  case  of  a  passenger, 
extraordinary  care,"  etc*  It  was  insisted  that  this  was  error, 
because,  even  in  case  of  injury  to  a  passenger,  the  company 
<:ould  rebut  the  legal  presumption  of  negligence  by  showing 
only  that  it  exercised  ordinary  care  and  diligence.  We  do 
not  think  this  contention  is  well  founded.  It  has  been 
frequently  held  by  this  court  that  a  passenger  injured  by  a 
railroad  company  was  entitled  to  the  benefit  of  the  presump- 
tion of  negligence  raised  by. this  section;  and,  after  consider- 
able deliberation,  we  have  reached  the  conclusion  that,  in 
arriving  at  what  the  company  should  do  in  such  cases  to  rebut 
this  presumption,  this  section  should  be  read  and  construed 
in  pari  materia  with  the  section  first  above  cited.  It  will  be 
observed  that  it  is  incumbent  upon  the  company  to  make  it 
appear,  not  only  that  its  agents  have  exercised  all  ordinary  care 
and  diligence,  but  also  all  reasonable  care  and  diligence. 

-The  question  therefore  arises,  what  is  **  reasonable  "  care 
with  reference  to  the  safety  of  passengers?  The  obvious 
answer  is,  **  extraordinary "  care;  for  this  is  the  plain  and 
unequivocal  meaning  of  section  2067  of  the  Code,  which 
applies  to  all  carriers  of  passengers,  and  uses  the  emphatic 
language  that  they  are  bound  to  extraordinary  diligence  to 
protect  the  lives  and  persons  of  passengers.  When,  there- 
fore,, a  passenger  is  injured,  and  the  legal  presumption  arises 
in  his  favor,  the  company  fails  entirely  to  rebut  that  pre- 
sumption unless  it  shows  that  it  used  extraordinary  diligence, 
— :this,  and  nothing  short  of  it,  being,  in  such  a  case,  the 
** reasonable'!  diligence  required  by  law. 

^;.  I ja  enumerating  the  several  degrees  >o£  >  care  to  be  ex^ 
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pected  of  bailees,  according  to  the  nature  of  the  fiatticukr 
bailment,  the  Code,  in  section  2662,  defined  "ex- 
diur"'*  traordinary  diligence  "  to  be  *Uhat  extreme  care 

and  caution  which  very  pradent  and  thoughtful 
persons  use  in  securing  and  preserving  their  own  property/* 
Applying  this  definition  to  the  terms  "extraordinary  dili- 
gence," as  used  in  section  2067  of  the  Code,  the  diligence  to 
be  expected  of  railroad  companies  in  caring  for  their  passen- 
gers would  be  **that  extreme  care  and  caution  which  very 
prudent  and  thoughtful  persons  "  would  observe  in  dischai^ng 
that  duty,  if  devolving  upon  them. 

The  court  charged  that  railroad  companies  were  required  by 

law  "to  observe  the  utmost  care  and  diligence'*  for  the  safe 

carriage  and  delivery  of  their  passengers.     Excep- 

uitrietkM.      ^j^^  ^^  taken  to  the  unqualified  use  of  the  word 

"utmost  **  in  this  connection,  and  we  think  the  exception  well 
taken.  To  the  mind  of  the  writer,  the  term  just  quoted  con- 
veys a  stronger  and  more  significant  meaning  than  the  word 
"extreme."  This  view,  however,  may  not  be  sound;  for 
there  is  much  reason  for  holding  that,  according  to  the  recog- 
nized authorities,  these  two  words  are  synonymous.  The 
mere  substitution,  therefore,  of  the  word  "utmost"  for  the 
word  "extreme"  would  not,  perhaps,  render  the  charge 
erroneous.  Its  real  vice  consists  in  laying  down  the  doctrine 
that  a  railroad  company  is  bound  to  use  the  highest  possible 
degree  of  diligence  in  caring  for  the  safety  of  its  passengers; 
this  being  the  real  meaning  of  the  words  "  utmost  diligence  " 
when  used  alone,  and  without  qualification,  whereas,  the  legal 
measure  of  extraordinary  diligence  recognized  by  our  Code  is, 
as  above  shown,  only  that  extreme  care  and  caution  which 
very  prudent  and  thoughtful  persons  exercise  under  like  cir- 
cumstances. 

In  giving  to  the  jury  the  standard  of  diligence  by  which 
the  company  was  10  be  bound,  the  court  should  have  used 
the  language  prescribed  by  law  for  this  purpose,  and,  in  fail- 
ing to  do  so,  made  too  strong  a  statement  of  the  law  against 
the  company.  The  jury  were  authorized  to  infer  that  the 
company  must,  to  protect  itself,  have  shown  that  it  exer- 
cised that  degree  of  care  which  would  have  been  observed  bf 
the  most  prudent  and  thoughtful  persons  in  the  world, 
whereas  it  was  enough  for  the  company  to  show  that  it  did 
all  that,  under  the  circumstances,  would  have  been  doti^  b^ 
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v^ry  pfudent  and  thoughtful  persons.  Thi$  di^ttnction  te  not 
hypefcrlficdlj  fof  k  Httle  reflectiwi  WiH  sttffifc<i  16  sho\V  that 
there  is  a  substantial  differeiic^  betweeri  the  highest  possible 
degree  of  human  foresight  and  care  and  that  degree  of  dih'- 
gence  which  is  actually  observed  by  even  very  prucient  and 
thoughtful  persons,  especially  under  the  stress  of  sudden  emer- 
gency. It  was  in  overlooking  this  difference  that  the  error  in 
the  charge  complained  of  consisted. 

As  at  besty  it  is  extremely  doubtful  whethei*  the  plaifififf 
is  entitled  to  recover  at  all  in  this  case,  we  do  not  hesitate  t(y 
order  a  new  trial  because  of  this  errof,  which  must  have  oper- 
ated  very  prejudicially  against  the  defendant. 

Judgment  reversed. 

AtkijJson,  J.,  not  presiding. 


ABSTRACTS  Ot   RECENt   DECISIONS 

(1)  Pretumption  Arising  from  Fsot  of  Aoeident  [(!>  p.  2^6].->BiiM«# 
to  Robut  Presumption.— Where  a  passenger  is  injured  by  an  acci- 
dent such  as  the  derailment  of  a  train  at  a  place  where  the  track  and 
train  are  entirely  under  the  control  of  the  company, — that  is  to  say^ 
where  they  are  not  interfered  with  by  any  extraneous  force, — a 
presumption  of  negligence  arises,  and  that,  in  order  for  the  company  t6 
exonerate  itself  from  liability  for  the  injury,  it  must  adduce  evidence 
to  show  that  the  accident  could  not  have  been  avoided  by  the  exercise 
of  the  utmost  care  and  foresight  reasonably  compatible  with  a  pros- 
ecution of  its  business.  Mexican  Cent.  R.  Co.  v,  Laurecilla^  8/ 
Tex.  277;  citirtfr  Dawson  7'.  Railway  Co.,  7  Hurl.  &  N.  1037;  C^r* 
pue  V.  Railway  Co..  5  Adol.  &  E.  (N.  S.)  747;  Feital  v.  Railroad  Co.> 
109  Mass.  398;  Curtis  v.  Railroad  Co.,  18  N.  Y.  534;  Edgerton  u 
Railroad  Co.,  39  N.  Y.  227;  George  v.  Railroad  Co.,  34  Ark.  613; 
Railway  Co.  ?/.  Williams,  74  Ind.  462;  Tuttle  v.  Railway  Co.,  48 
Iowa,  236;  Railway  Ca  r«  George,  19  HI.  510. 

Same.— The  mere  fact  of  an  accident  raises  a  presumption  of 
negligence,  and  casts  upon  the  defendant  the  burden  of  showing 
how  and  why  the  accident  occurred,  and  that  it  was  one  which 
could  not  have  been  guarded  against  by  the  us«  of  the  utmost  skilly 
diligence,  and  foresight.    Perry  v.  Malarin,  107  Cal.  ^fiT^, 

Samo.— Where  a  passenger  is  injured  by  the  derailment  of  a  t«t^ 
the  law  presumes  negligence  on  the  part  of  the  company,  and  the 
burden  is  on  it  to  Overcome  the  |>resumption.  Dampman  v.  Pefm- 
sylvania  R.  Co.,  166  Pa.  St.  520. 

8«mo~NobrMkaStatat»i-It  is  sufficient,  under  (he  pfovtsicyns  of 
section  3,  Art.  i,  ch.  72,  Confp.  St.,  in  an  action  to  reeover  fof  ift|ti- 
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rtes.  received  by  the  plain tiS, while  a  jiassehger  on  a  railroad  train  in. 
this  state,  to  prove  that  such  injuries  resulted  from  the  operation 
and  management  of  the  road.  The  law  infers  negligence  from  the 
fact  of  the  injury,  and  imposes  upon  the  railroad  company  the  bur- 
den of  proving  that  the  case  is  within  one  of  the  exceptions  men- 
tioned in  the  statute.  St.  Joseph  &  G.  I.  R.  Co.  v.  Hedge,  44  Nebb 
448. 

Same — Act  of  God. ^The  question  as  to  how  far  the  mere  fact  that 
an  accident  has  occurred  raises  a  presumption  of  negligence  on  the 
pa^t  of  the  carrier  which  caused  the  injury,  in  the  case  of  a  passen- 
ger, will  not  be  discussed  where  it  is  Conceded  by  the  plaintiff  below 
thas  the  accident  was  caused  by  the  act  of  God.  Norfolk  &  W.  R. 
Co.  V.  Marshairs,  90  Va.  836;  citing  Curtis  v.  Railroad  Co.,  18  N. 
Y.  534;  and  the  General  Doctrine,  pp.  197,  212,  Thoinp.  Carr.; 
Railroad  Co.  v,  Reeves>  10  Wall.  176;  Gillespie  v.  Railroad  Co.,  6 
Mo.  App.  554;  Long  V.  Railroad  Co.,  147  Pa.  St.  343;  Transporta- 
tion Co.  V.  Downer,  11  Wall.  130;  Ingalls  v^.'BxWs,^  Met.  (Mass.) 43 
Am.  Dec.  363. 

Same— Rebuttal  by  Preponderance  of  Evidence.^  Although  the  derail- 
ment of  a  traia  may  have  been  sufficient  to  raise  the  presumption 
of  negligence,  yet  it  does  not  devolve  upon  the  defendant  the  duty 
of  showing  by  evidence  of  a  preponderating  weight  that  the  acci- 
dent was  not  the  result  of  its  negligence.  Michigan  Cent.  R.  Co.  v. 
Lauricella,  87  Tex.  277. 

.  Same— Necessity  of  Proving  Cause  or  Nature  of  Accident. — A  presump- 
tion of  negligence  does  not  follow  the  simple  and  unexplained  fact 
of  an  accident,  but  the  cause  or  at  least  the  nature  of  the  accident 
resulting  in  the  injury  must  be  shown,  for  it  is  upon  the  character 
or  nature  of  the  accident  that  a  presumption  of  negligence  must 
rest.     Saunders  v,  Chicago  &  N.  W.  R.  Co.,  (So.  Dak.  1894)  60  N. 

W.  Rep.  i48« 

Same. — Where,  in  an  action  against  a  railroad  company  for  injuries, 
the  plaintiff  simply  proves  that,  while  standing  at  the  open  door  of 
the  coach  in  which  he  was  riding,  "  there  was  a  fearful  shock," 
resulting  in  his  fall  and  injury,  with  nothing  to  show  or  even  suggest 
the  cause  or  nature  of  the  shock,  or  whether  it  involved  the  train  or 
the  car  in  which  he  was,  or  was  simply  personal  to  himself,  there  is 
no  evidence  of  defendant's  negligence,  and  the  trial  court  rightly 
directed  a  verdict  in  its  favor.  Saunders  v-  Chicago  &  N.  W.  EL 
Co.v  (So.  Dak.  1894)  60  S.  W.  Rep.  148. 

,  Same— Same -Passenger  Forced  from  Crowded  Street-ear.— Where  an 
injury  results  to  a  passenger  on  a  crowded  car  by  falling  or  being 
pushed  off  the  platform  of  a  crowded  car,  the  burden  of  proof  is 
upon  him  to  show  that  his  injury  was  wholly  the  result  of  defend- 
ant's negligence.  Dennis  tK  Pittsburgh  &  C.  S.  R.  Co.,  165  Pa.  St. 
624. 

';  {2)  Negligence  on  Part  of  Company  [(2)  p.  228].— Failure'  to  Keep 
Lookout — Animal  pn  Track.— Failure  to  keep  a  ^proper  lookout  on  a 
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tiain  so  as  to  discover  an  animal  otl  the  tracik  in  time  to  avert  d^n* 
ger,  constitutes  negligence  on  the  part  of  the  company.  Mexican 
Cent  R.  Co.  v,  Lauricella,  87  Tex.  277. 

Same— Failure  to  Remove  from  Track  Animal  Injured  by  Tralni— When 
an  animal  is  struck  by  a  train  and  left  on  the  track,  whereby  a  train 
lollowing'isderailed,  the  company  is  guilty  of  negligence.  Mexican 
Cent.  R.  Co.  v.  Lauricella,  87  Tex.  277. 

Same— Failure  of  Driver  of  Street-car  to  Avoid  Runaway. — A  street-rail- 
way company  is  not  liable  for  an  injury  to  a  passenger  in  one  of  its 
cars,  because  the  driver  in  making  a  sharp  curve  and  in  stopping  for 
passengers  failed  to  avoid  a  runaway  horse  and  vehicle  which  ran 
into  the  car,  when  the  driver  had  no  means  of  knowing  what  course 
the  runaway  would  take.  Hamilton  v.  West  end  R.  Co.,  163  Mass. 
199. 

Same— Accumulation  of  Mud  on  Steps  of  Street-car. — If  the  step  of  a 
street-car  was  in  a  reasonably  safe  condition,  and  mud  thereon  was 
only  such  as  would  gather  there,  the  weather  considered  while  the 
cai  was  in  transit,  from  its  starting- place  to  a  point  where  plaintifif 
slipped  from  the  step,  there  is  no  negligence  on  the  part  of  the  com- 
pany.    Louisville  R.  Co.  v.  Park  (K.y.  1895)  29  S.  W.  Rep.  455. 

Same— Act  of  Qod. — No  recovery  can  be  had  for  the  death  of  a 
passenger,  where  the  accident  in  which  he  lost  his  life,  was  caused 
by  the  act  of  God.     Norfolk  and  W.  R.  Co.  v.  Marshall,  90  Va.  836. 

Tiie  coi.rt  stated  the  facis  upon  which  the  decision  was  based  as  fol- 
lows: **  BuL  it  is  claimed  by  the  defendanc  in  error  that  the  consequences 
oi^ihis  act  of  God  could  have  been  prevented  by  the  act  of  ordinary 
diligence  on  tiie  part  of  the  defendant  cnrnpany,  and  this  can  only  be 
determined  from  the  evidence  in  the  case,  which  siiows  that  the  acci- 
dent occurred  on  a  dark  and  rainy  niorht,  the  rain  pouring  in  torrents 
at  times,  and  flooding  the  track,  whicli  was  laid  alon^  the  side  of  the 
Bine  Ridi>e  Mountain-^,  causing  stoppages  from  time  to  time  at  exposed 
places.  Before  the  train  reaciied  tne  place  of  the  accident,  tne  rain 
censed  and  the  tr.iiM  had  .readied  a  portion  of  the  track  which  had 
alw.iys  been  regarded  as  perfectly  safe.  The  character  of  the  water- 
shed was  such  along  the  mountainside  that  the  water  rapidly  ran  off^ 
and  the  train  proceeded  on  its  way  without  further  obstructions.  The 
tram  at  last  reached  the  pi  see  of^  the  a'^ci.ient,  which  was  a  dirt  fiH, 
provided  with  a  stone  culvert  for  the  onilet  of  the  water  fr>m  the  hill- 
side above.  This  culvert  was  built  35  years  before,  on  the  construction 
o(  the  road,  as  to  which  there  had  never  been  any  accident.  It  was 
very  dark,  and  the  train  ran  up<»n  the  fill.  No  one  suspected  eviL 
Tne  engine  crossed,  and  its  nose  reached  the  embankment  on  the 
other  side,  where,  bv  reason  of  what  is  called  a  •*  waterspout,"  the 
culvert  had  proved  insufficient  to  carry  the  water  off.  A  great  pond 
had  formed  above  the  fill,  and  the  water  bore  the  fill  out,  leavin^^  the 
rails  and  ties  of  the  track  unbroken.  The  train  went  down  into  the 
water,  which,  deprived  of  its  support,  formed  a  si)rt  of  cataract.  A 
lar*»e  number  of  persons  were  injured ;  amon^r  them  the  de'end^nt  in 
error's  intestate,  who  was  killed.  The  contention  of  the  defend:int  in 
error  i^  that  the  speed  of  this  train  was  recklessly  rapid,  and  it  hurled 
the  mail-car  dear  across  on  the  opix>site  side.     But  the  fact  is  that  the 
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Wtolf  t^jun  414  JOQt  j^o  on  the  em^tnkment.  Soous  of  jC^/s  ^c^rs  ^oppul 
yVQ^u  ibe  accideat  occiAfrec}  ^nd  were  wholly  uninjured ;  ^iid  theiip  » 
nothing  whatever  in  the  evidence — which  is  adduced  by  tlie  defenda^ 
in  prror  only — which  $>hows  finy  negligence  on  the  part  of  the  compaay." 

Atme—Carrlageby  Sre«t-car  Company  of  Pasten^n  in  E)ic«$s  of  Sieating- 

p^p^ity.. — it  is  evidence  of  negligence  on  the  part  of  ^  street-railway 
company  to  carry  passengers  greatly  in  excess  of  the  seatmg-capacity 
4>f  it)»  train?,  ana  to  permit  them  to  stand  on  the  platform  and  Sit^ps 
of  the  car$.     Pray  v.  Omaha  St.  R.  Co.,  44  Neb.  167. 

8am«— Noeessity  that  A|le^«d  Nogligence  he  Proximato  Cause  of  Injury. 
-— Betore  an  act  of  negligence  on  the  part  of  arailroad  company  can 
JDe  made  the  basis  /or  a  recovery  of  damages,  it  must  api>ear  that 
fi^pU  ^ct  was  the  natural  and  proximate  cause  of  the  injury,  or 
directly  contributed  thereto.  Chicago,  K.  &  M.  R.  Co.  v.  Bell 
(Kan.  1895)  41  Pac.  Rep.  209,  alfn^  Railway  Co.  v.  Kellogg,  94 
U.  i;>.  469  ;  Schefter  v.  Railroad  Co.,  105  U.  S.  249 ;  Lewis  v.  Rail- 
way Co.,  54  Mich.  55, 18  Am.  &  Eng.  R.  Cas.  263  ;  Henry  v.  Rail- 
Wtiy  Co.,  70  Mo.  286,  12  Am.  &  Eng.  R.  Cas.  136. 

Same— Defective  Appliances— Inspection  of  Cars.— A  railroad  company 
cannot  discharge  its  liability  to  a  passenger  by  showing  that  its 
agents  inspected  the  cars  before  starting  out  on  the  trip,  if  in  fact 
the  train  was  not  in  proper  condition  with  respect  to  the  safety  of 
the  passenger.  Keating  v,  Detroit,  B.  C.  &  A.  R.  Co.,  (Mich.  1895) 
62  N.  W.  Rep.  575. 

8ame -Defective  Lock— Imprison ment  of  Paseenger  in  Water  closet  of 
Car. — In  an  action  by  a  female  passenger  for  damages  alleged  to 
have  been  sustained  because  of  discomfort  and  mortification  at 
being  unable  to  get  out  of  a  water-closet  on  9  train  by  reason  of  some 
4efect  in  the  lock  of  the  door,  it  appeared  that  a  brakeman  entered 
the  closet  from  a  window  for  the  purpose  of  opening  the  door  from 
the  inside,  that  she  voluntarily  and  with  assistance  left  the  closet  by 
the  window;  that  the  train-em ploy6s  made  every  effect  to  release 
her,  and  that  the  lock  on  the  door  was  of  the  best  known  manufac- 
ture, and  it  was  held  that  the  company  was  not  liable.  Gulf  C.  & 
S.  F.  R.  Co.  V.  Smith  (Tex.  Civ.  App.  1895)  30  S.  W.  Rep.  361. 

Same— Unauthorized  Lease  of  Road— Responsibifiy  for  Acts  of  Lessee. — 
A  common  rarri'*r  has  no  power  to  relieve  itself  of  liability  to  pas- 
senprers  simplv  by  delegating  its  privileges  to  others,  unless  it  has 
express  stafntorv  authority  to  lease  its  line  and  privileges.  White 
V.  Norfolk  8z  S-  R.  Co ,  115  N.  Car.  631. 

Same  -  Injury  to  Passenger  by  Starting  Car.-— ^^4^/  Constitutes  Negii- 
gence  of  Comffm". — When  a  conductor  put  a  car  in  motion  before 
a  passensrer  had  time  to  step  off,  and  as  a  consequence  she  was 
thrown  from  the  step,  fell  to  the  ground,  and  was,  injured,  there  is 
neejligenre  for  which  the  company  is  liable.  Conway  p.  New  Or- 
leans &  C  R.  Co.,  46  La.  Ann.  142Q. 

Same  —Duty  of  Company— Rebuttal  of  Presumption  of  Negligence.— It 
is  the  duty  of  a  railroad  corporation  to  afford  a  reasonable  time  for 
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pajHseagers  to  alight  from  its  curs  aX  the  st^ion  ^o  which  it  has 
jisigiwngd  to  carry  them*  aod  if  a  p^seoger  is  injured  while  attempt- 
ing to  alight  at  such  station^  by  reason  of  the  sudden  and  unan- 
oounced  starting  of  the  train,  the  burden  is  thrown  upon  the 
company  of  to  show  that  the  injury  was  not  the  result  of  its  own  act 
or  negligence.     Raub  v.  Los  Angeles  T.  R  Co.,  103  Cal.  473. 

Same— Confusing  Signals  by  Passengers— Knowledge  by  Employes  of 
Passenger's  Danger.— Plaintiff  signalled  the  moiorman  of  a  street-car, 
and  stepped  on  the  platforqa,  and  the  car  having  come  almost  to  a 
Stop  she  gave  another  signal,  and  as  she  was  stepping  off,  the  car 
gave  a  ^'sudden  jeric/'  and  she  was  thrown  to  the  ground  and 
injured.  It  did  not  appear  that  the  employes  of  the  company 
knew  of  her  danger,  the  nature  of  the  second  signal,  or  its  necessity. 
//M,  that  no  liability  attached  to  the  company.  Sirk?'.  Marion  St. 
R.  Co.  (Ind.  App.  1895)  39  ^'  ^-  ^^P*  4^'* 

Same  Ignorance  of  starting  of  Traini— A  recovery  may  be  had  for 
injuries  received  by  stepping  off  a  moving  train  if  the  person  injured 
bad  no  knowledge,  or  by  the  exercise  of  ordinary  care  and  prudence 
could  have  had  no  knowledge  that  the  train  had  started  before  he 
began  to  alight.  Merritt  v.  New  York,  N.  H.  &  H.  R.  Co.,  162 
Mass.  326. 

Same— Evidence— Contradictory  Statements.— Where,  in  an  action  for 
personal  injuries,  alleged  to  have  been  sustained  by  the  starting  of  a 
car  while  plaintiff  was  alighting,  a  witness  testified  he  saw  a  car 
coming  down  the  street  and  thought  it  was  coming  too  fast,  that  it 
slowed  up,  and  that  plaintiff  got  off  while  it  was  still  moving  slowly, 
the  admission  of  a  statement  by  him  on  cross-examination  that  he 
had  admitted  to  plaintiff's  attorney  that  it  was  the  most  careless 
piece  of  business  he  ever  saw,  but  that  in  saying  so  he  meant  the 
speed  of  the  car  as  it  came  down  the  street,  did  not  constitute 
reversible  error.     Hardy  v.  Milwaukee  Si.  R.  Co.,  89  Wis.  183. 

Same — Injury  by  Appliance  on  Street  owr— Inst  ructions — Failure  to 
instruct  as  to  all  Negligent  Acts  Char}ied, — In  an  action  for  peisonal 
injuries  to  a  female  passenger^  alleged  to  have  been  caused  by  a 
hook  on  a  chain  hanging  from  the  platform  and  catching  on  her 
dress,  it  was  charged  that  the  company  was  negligent  in  starting  the 
car  while  plaintiff  was  standing  on  the  last  step,  and  that  the  hook 
was  negligently  permitted  to  hang  from  the  platform,  and  it  was — 
held^  that  an  instruction  that  if  the  hook  was  in  its  proper  place 
when  the  car  commenced  its  trip  and  was  displaced  by  plaintiff  or 
some  other  passenger,  and  by  hanging  caught  plaintiff's  dress,  she 
could  not  recover,  was  erroneous  because  failing  to  further  instruct 
the  jury  that  defendant  would  not  be  liable  if  the  hook  was  the  sole 
or  proximate  cause  of  the  injury,  and  because  ignoring  the  other 
negligent  act  char^^d,  i.  e.,  the  starting  of  the  car  while  plaintiff  was 
on  the  step.  Bowdle  v  Detroit  St.  R.  Co.,  (Mich.  1894)  61  N.  W. 
Ren.  529. 

Same— Speed  of  Car  Before  Approaching  Scene  of   InJMry.— ///^/ry^- 
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'/ions. — Where,  in  an  action  for  personal  injuries  alleged  to  have  been 
-sustained  by  the  starting  of  a  car  while  plaintiff  was  alighting,  a  wit- 
ness testifies  that  a  statement  made  by  him  that  it  w?.s  the  most 
careless  piece  of  business  he  ever  saw,  referred  to  the  speed  of  the 
car  as  it  came  down  the  street,  it  is  error  to  refuse  to  instruct  the 
jury  that  the  speed  as  it  approached  and  before  the  accident  had  no 
bearing  on  the  question  of  defendant's  negligence.  Hardy  v.  Mil- 
waukee St.  R.  Co  ,  89  Wis.  183. 

Same— Province  of  Jury.— Where  it  is  shown  that  when  a  train 
reached  a  station  it  stopped  a  short  distance  beyond  the  platform^ 
and  while  the  plaintiff  was  in  the  act  of  alighting,  and  when  she  had 
reached  the  lower  step  of  the  car,  the  train  started  without  warn- 
ing, throwing  plaintiff  to  the  ground,  thereby  causing  the  injuries 
complained  of,'  it  was  held  that  the  question  of  plaintiff's  negli- 
gence was  for  the  jury.     Raub  v,  Los  Angeles.  113  Cal.  473. 

Injuries  to  Passengers  Boarding  Trains— C(j7«/r/]^i//^ry  Negligence, — A 
person  cannot  recover  for  personal  injuries  sustained  while  negli- 
gently attempting  to  board  a  moving  train,  if  his  negligence  contrib- 
uted to  the  injury.     Schaefer  v.  St.  Louis  &  S.  R.  Co.,  Mo.  1895,  36 

S.  W.  Rep.  IV^       ^ 

Same—  Unauthorized  Admission  by  Attorney  in  Petition — An  admis- 
sion in  a  petition  signed  by  the  attorneys  that  a  train  was  moving, 
when  petitioner  attempted  to  board  it,  is  not  admissible  in  evidence 
in  a  subsequent  action,  when  the  attorney  who  drew  the  petition 
testifies  that  he  was  not  informed  by  the  person  injured  or  the 
plaintiff,  her  husband,  that  the  train  was  moving  when  the  injury 
was  inflicted.  International  &  G.  N.  R.  Co.  v,  Mulliken  (Tex. 
Civ.  App.  1895),  32  S.  W.  Rep.  152. 

Sa^xtiQ  —Instruction  as  to  Burden  on  Company. — The  denial  of  an 
instruction  that  if  the  jury  **  believe  from  the  evidence  that  plaintiff 
was  a  passenger  on  one  of  defendant's  cars  (and  while  exercising 
reasonable  care  and  diligence  with  respect  to  his  own  safety),  the 
car  was  suddenly  started,  causing  the  injury  now  being  inquired 
into,  then  the  burden  is  thrown  upon  the  defendant  to  show  to  the 
satisfaction  of  the  jury  that  the  servants  and  employes  of  the  defend- 
ant managing  the  car  exercised  the  utmost  human  care  in  the  man- 
agement of  the  same,  or  that  the  accident  occurred  by  reason  of 
some  cause  not  under  the  control  of  the  servants  and  employes  of 
defendant,  and  unless  the  defendant  has  so  satisfied  the  jury  their 
verdict  should  be  for  the  plaintiff,"  furnishes  no  ground  for  setting 
aside  a  verdict  for  defendant.  Schaefer  i\  St.  Louis  &  S.  R.  Co., 
(Mo  1895)  30  S.  W.  Rep.  331;  citing  Furnish  v.  Railway  Co.,  102 
Mo.  438,  669. 

^dim^.— Province  of  Jury. — The  question  of  contributory  negli- 
gence in  attempting  to  board  a  moving  train  is  a  question  of  mixed 
law  and  fact,  and  should  be  determined  by  the  jurv  under  proper 
instructions.  Schaeffer  v.  St.  Louis  &  S.  R.  Co.,  (Mo.  1895)  30  S* 
W.  Rep.  331. 
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Injury  to  Passenger  Violating  Rule  of  Company — Passenger  Leaving 
Car  by  Baggage  Compartment, — A  passenger  who,  in  a  crowded  car, 
instead  of  leaving  by  the  exit  provided  for  passengers,  gets  off 
through  the  side  door  of  the  baggage  compartment,  in  violation  of 
a  rule,  and  thereby  sustains  injury,  is  precluded  from  recovery. 
Deery  %K  Camden  &  A.  R.  Co.,  163  Pa.  St.  403. 

^zm^.^ Implied  Consent  of  Passenger  to  Rule — Concurrent  Negli- 
gence of  Company's  Servants, — On  the  part  of  the  passenger,  his  con- 
sent is  implied  to  all  the  company's  reasonable  rules  and  regulations 
for  entering,  occupying,  and  leaving  its  cars,  and,  if  injury  befall 
him  by  reason  of  his  disregard  of  regulations  which  are  necessary 
to  the  conduct  of  the  business,  the  company  is  not  liable  in  dam- 
ages, even  though  the  negligence  of  its  servants  concurred  with  his 
own  negligence  in  causing  the  mischief.  Deery  v,  Camden  &  A.  R. 
Co.,  163  Pa.  St.  403,  citing  Sullivan  v.  Railroad  Co.,  30  Pa.  St.  234. 

Same — Passenger  Occupying  Platform — Construction  of  Nebraska 
Statute. — Section  no,  c.  16,  Comp.  St.,  providing  that  in  case  any 
passenger  on  a  railroad  shall  be  injured  while  on  the  platform  of  a  car 
while  in  motion,  in  violation  of  the  printed  regulations  of  the  company 
posted  up  at  the  time  in  a  conspicuous  place  inside  of  its  passenger  cars 
then  in  the  train,  said  company  shall  not  be  liable  for  the  injury;  etc., 
being  a  limitation  upon  a  recognized  liability,  is  to  be  strictly  con- 
strued; and,  in  order  that  such  statute  shall  be  applicable,  the  car  must 
be  in  motion  when  the  accident  occurs,  and  there  must  be  some  con- 
nection of  cause  and  effect  between  the  injury  of  the  passenger  and 
his  being  upon  the  platform,  and  notices  required  by  the  statute 
mu3t  be  posted  in  the  cars  of  the  train  whtrein  the  accident 
occurs.  Omaha  &  R.  V.  R.  Co.  zk  Chollette,  41  Neb.  578.  Fol- 
lo7ving  and  reaffirming  Chollette  iK  Railroad  Co.,  26  Neb.  159,  33 
Neb.  143. 

^zxt\^—Same — Passenger  Justifiably  on  Platform — Indiana  Statute, 
—  Rev.  Stat.  Ind.  §  3928,  which  provides  that,  *'  In  case  any  passen- 
ger on  any  railroad  shall  be  injured  on  the  platform  of  a  car,  or  any 
baggage,  wood,  or  freight  car,  in  violation  of  the  printed  regulations 
of  the  company  posted  up  at  the  time  in  a  conspicuous  place  inside 
of  its  passenger  car  then  in  the  train,  such  company  shall  not  be  li- 
able for  the  injury,  provided  said  company  at  the  time  furnished  cars 
sufficient  for  the  proper  accommodation  of  the  passengers,"  does 
not  apply  to  the  case  of  a  passenger  justifiably  leaving  the  car,  when 
the  platform  is  the  only  mode  of  epress,  and  the  passenger  is  there 
by  invitation  of  an  employ^  of  the  company  for  '.he  purpose  of 
alighting.  Baltimore  &  O.  R.  Co.  v.  Meyers,  (U.  S.  Cir.  Ct.  App. 
7ih  ("ir.)  62  Fed.  Rep.  367. 

Injuries  by  Operation  o^  Tf9\f\— Operation  of  Car  around  Curve  at 
High  Pate  of  Speed — Kno7vledge  of  Passenger — A  passenger  who 
is  aware  of  the  fact  that  in  rounding  curves  cable-cars  proceed  at  a 
high  rate  of  speed,  and  who  is  injured  by  being  thrown  to  the  ground 
from  a  car  passing  around  a  curve,  cannot  recover  when  it  appears 
2  (N.  B.)  A.  &  E.  R.  Caa.-^15 
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that  there  was  no  defect  in  the  appliances  or  in  the  construction  of 
the  road,  and  that  the  manner  of  rounding  the  curves  was  un- 
avoidable. Hite  V.  Metropolitan  St.  R.  Co.,  (Mo.  1895)  31  S.  W. 
Rep.  262. 

Same — Same. — Where  the  evidence  shows  that  an  injury  was 
caused  by  the  lurch  of  a  car  in  rounding  a  curve,  and  that  the  only 
way  cars  could  be  operated  around  the  particular  curve  where  the 
accident  happened  was  by  the  speed  of  the  cable,  and  that  the  lurch 
or  lunge  which  precipitated  plaintiff  from  the  car  was  incident  to  its 
operation  and  could  not  be  avoided,  there  can  be  no  recovery.  (On 
rehearing.)  Hite  v.  Metropolitan  St.  R.  Co.,  (Mo.  1895)  32  S.  W. 
Rep.  33. 

Same — Same — Proof  of  Rate  of  Excessive  Speed. — If  the  proof 
shows  that  a  car  was  operated  at  excessive  speed  while  rounding  a 
curve,  whereby  a  passenger  was  thrown  off  and  injured,  the  rate  of 
speed  at  which  the  car  was  operated  is  immaterial.  Gidionsen  ». 
Union  Depot  R.  Co.,  (Mo.  1895)  31  S.  W.  Rep.  800. 

%9sc\%— Admissibility  of  Evidence  as  to  Speed, — It  is  not  error  to 
admit  competent  testimony  as  to  the  speed  of  a  train,  though  it  may 
be  of  little  value.  Keating  v.  Detroit  B.  C  &  A.  R.  Co.,  (Mich. 
1895)  62  N.  W.  Rep.  575.  Citing  Guggenheim  v.  Railway  Co.,  66 
Mich.  155,  32  Am.  &  Eng.  R.  Cas.  89;  Railroad  Co.  v.  Van  Stein- 
burg,  17  Mich.  99. 


McPeak  (John  G.) 

V, 

* 

Missouri  Pacific  R.  Co. 

{Supreme  Court  of  Missouri,  March  18,  1895.) 

Contributory  NegHgence— Jumping  from  Moving  Train  by  Direction  of 
Employe  [(1)  p.  259]— Sufficiency  of  Petition -Failure  to  Allege  that  Direc- 
tion to  "Jump  off"  was  within  Scope  of  Employe's  Duty.~A  petition  for 
personal  iniuries  sustained  because  of  a  direction  by  a  brakeman  to 
"jump  off'  a  moving  train  is  defective  if  it  fails  to  allej^e  that  the 
exclamation  was  within  the  scope  of  the  servant's  duties  or  within  the 
boundaries  of  his  delep^ated  authority.     (Pa^e  2'?4.> 

Same— Competency  of  Proof  under  Immaterial  Allegation.— An  allega- 
tion in  the  petition,  that  there  being  no  chain  across  in  front  of  the  rear 
door  of  the  car,  plaintiff  jumped  from  the  back  part  of  the  platform  in- 
stead of  getting  off  by  the  side  steps  as  he  could  and  would  have  done 
it  the  chain  guard  had  been  placed  and  kept  across  the  back  end  of  the 
platform,  etc.,  did  not  strerisrthen  the  petition  so  as  to  render  evidence 
in  support  of  the  alleje:ation  admis^^ible.     {Pa^e  237.) 

Same— Contributory  Negligence  [(1)  p.  299].— Concedini;  that  the  brake- 
man  had  authority  to  make  the  exclamation  and  that  it  was  uttered  in 
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the  iine  of  his  duty,  the  company  would  not  be  liable  if  there  was  no  real 
danger  and  plaintiff  taking  no  precaution  to  ascertain  if  there  was* 
jumped  from  the  train  in  an  opposite  direction  from  that  in  which  it  was 
moving.     (Page  237.) 

Same— Submission  to  Jury  of  Question  of  Employe's  Authority  in  Ab- 
sence of  Evidence  Respecting  Same. — Where  in  such  a  case  there  is  no 
rvi:1ence  that  the  brakeman  was  acting  within  the  line  of  his  duty  and 
within  the  scope  of  his  employment,  it  is  error  to  submit  to  the  jury 
vvtiether  tiie  act  complained  of  was  or  was  not  done  in  the  exercise  of  a 
duly  delegated  authority.     {Pcige  240.) 

Remarks  by  Court  to  Jury. — The  next  day  after  the  jury  had  retired  it 
was  called  in,  and  on  a  statement  that  they  could  not  agree  the  court 
addressed  them  as  to  the  trouble  and  expense  of  the  case,  and  upon  one 
of  the  jurors  stating  that  eleven  of  them  "could  get  together  in  about 
one  minute"  the  court  directed  them  to  **  look  it  over"  and  said,  **  I 
trust  and  presume  that  every  juror  is  acting  rationally  in  this  matter,  and 
tliat  nobody  is  acting  from  a  dogmatic  spirit  merely  for  the  purpose  of 
asserting  his  opinion."  Heldy  that  the  remarks  of  the  court  required  a 
reversal  of  the  judgment.     {Page  241.) 

Gantt,  J.,  dissenting.     Burgess,  J.,  dissenting  in  part. 

Appeal  from  Bates  county  circuit  court.     Reversed. 

Action  for  damages  for  injuries  received  while  a  passenger 
on  the  defendant's  train.  Leaving  oflf  the  usual  formal  allega- 
tions, the  petition  is  as  follows:  **  Plaintiff  states 
that  on  the  morning  of  March  12,  1892,  he  entered 
defendant's  regular  train  over  its  interstate  road  at  Butler, 
Missouri,  as  a  passenger  thereon  from  Butler  to  Foster,  Bates 
county,  Missouri;  that  said  train  was  a  '.mixed  train,*  consist- 
ing of  freight  cars,  a  combination  express,  mail,  and  passen- 
ger car,  and  what  is  known  as  a  'caboose  car*  attached  to  the 
passenger  car,  and  used  as  a  smoker,  and  was  the  rear  car  of 
the  train.  Plaintiff  states  that  on  said  train  the  brakeman  did 
and  performed  the  duties  of  porter,  and  took  charge  of  the 
passenger  and  caboose  cars,  calling  stations,  and  assisting 
passengers  on  and  oflf  the  cars,  and  giving  them  information 
and  assistance,  and  looking  after  their  safety  and  comfort,  and 
having  general  supervision  of  the  car  and  its  occupants ;  that 
such  are  the  duties  of  porter,  and  on  its  said  train  these  duties 
are  devolved  on  its  brakeman  by  defendant. 

**  Plaintiff  states:  That  he  took  his  seat  in  said  smoking  or 
caboose  car,  and  that  the  train  left  Butler  about  *  on  time,* 
being  7. 15  A.M.  That  there  was  a  train  just  in  front  of  train 
on  which  plaintiflf  was  a  passenger,  and  also  a  work  or  gravel 
train  just  behind  it.  That  after  leaving  Butler  some  three  to 
five  miles,  and  while  said  brakeman  and  another  of  defend- 
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ant's  employes  were  in  the  lookout  of  said  caboose  car,  the 
engine  whistled  *  Down  brakes, '  and  said  brakeman  or  porter 
instantly,  excitedly,  negligently,  and  recklessly  called  out 
'Jump!*  or  *  Jump  for  your  lives!'  Plaintiff,  knowing  that 
there  was  a  train  just  in  front  and  another  just  in  the  rear, 
started  to  get  off  the  train  by  the  rear  platform. 

**  That,  as  he  afterwards  learned,  said  train  was  on  a  down 
grade,  and  running  very  rapidly,  and  there  being  no  chain 
across  in  front  of  the  rear  door  of  the  car,  and  plaintiff,  not 
being  able  to  turn  to  the  steps,  jumped  and  fell  to  the  ground 
from  the  back  part  of  the  platform,  through  the  opening, 
instead  of  getting  off  by  the  side  steps,as  he  would  and  could 
have  done  if  the  chain  guard  had  been  properly  placed  and 
kept  across  the  back  end  of  the  platform  of  said  car. 

*  *  That  by  reason  of  the  negligence  and  carelessness  of  defend- 
ant and  its  employes,  as  aforesaid,  and  as  a  direct  result 
thereof,  the  large  bone  of  plaintiff's  right  leg  was  broken,  and 
in  such  a  way  as  to  involve  permanently  the  knee  joint,  and  the 
left  leg  was  and  is  paralyzed  from  the  knee  to  the  hip  joint,  and 
the  upper  part  of  the  large  bone  of  the  lower  arm  right  at  the 
elbow  was  broken,  destroying  the  use  of  the  joint,  and  break- 
ing loose  the  ligaments  and  muscle  attachments  about  the 
elbow,  and  the  left  shoulder  was  bruised  and  broken,  so  that 
the  arm  cannot  be  raised  or  moved  sideways,  and  the  wrist 
joint  was  so  injured  that  its  movement  in  any  direction  is 
destroyed,  and  the  hand  cannot  be  turned  either  forward, 
back,  or  sideways,  and  the  hand  and  fingers  have  lost  their 
motion  and  strength,  so  that  by  these  injuries  to  the  left  arm, 
shoulder,  elbow,  and  wrist  the  entire  lef:  arm  is  totally  and 
permanently  useless  and  paralyzed ;  and  that  by  the  fall  and 
concussion  the  small  of  the  back  was  so  injured  and  affected 
that  there  is  pain  and  soreness  there,  and  plaintiff  requires 
assistance  and  help  to  get  up  in  the  mornings;  and  that  all  of 
said  injuries  are  permanent,  and  render  plaintiff  a  cripple  for 
life. 

**  That  prior  to  these  injuries  plaintiff  was  of  great  strength, 
activity,  and  power,  athletic  and  healthful.  That  since  that 
time  he  has  become  weak,  and  lost  strength  and  flesh,  is 
without  activity,  and  his  general  health  has  become  greatly 
and  permanently  impaired.  Plaintiff  avers  that  he  has  suffered 
great  pain  and  anguish  of  body  and  intense  mental  anxiety 
fror:  tho  wounds,  injuries,  and  bruises  aforesaid,  and  wascon« 
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fined  to  his  bed  and  house  for  six  months,  and  can  now  get 
about  only  with  the  aid  of  canes  and  crutches. 

'*  Plaintiff  says  that  he  was  agent  and  attorney  at  Foster  for 
various  parties,  and  engaged  in  business,  and  that  he  realized 
therefrom  the  sum  of  $ioo  per  month,  all  of  which  during  the 
time  he  was  so  confined  to  his  bed  and  house  was  a  total  loss 
to  him,  and  that  he  has  been  at  great  expense  in  procuring 
medical  and  surgical  attention  and  services,  and  that  he  has 
paid  and  is  to  pay  therefor  the  sum  of  $200,  and  pleads  the 
same  and  loss  of  time  as  special  damages,  averring  the  same 
to  be  $800. 

**  Plaintiff  alleges  that  all  of  said  injuries  were  occasioned  by 
the  fault,  negligence,  careless,  and  indiscreet  conduct  of 
defendant,  its  agents,  servants,  and  employes,  in  the  way  and 
manner  hereinbefore  stated,  and  that  plaintiff  himself  was 
without  fault  or  negligence,  and  in  no  manner  contributed  to 
said  injuries  by  any  fault  or  negligence  of  his  own. 

"  Plaintiff  avers  that  by  the  injuries  aforesaid,  and  the  pain 
and  suffering  and  loss  of  time  and  money  expended  aforesaid, 
he  has  been  damaged  in  the  sum  of  thirty  thousand  dollars, 
for  which  sum  and  for  his  costs  herein  he  prays  judgment 
against  said  defendant." 

The  answer  of  defendant  is  the  following:    **Said  defend- 
ant, for  answer  to  plaintiff's  petition,  denies  each  and  every 
allegation  therein  contained ;  wherefore  it  prays  to 
be  discharged,  with  its  costs.     Said  defendant,  for  ^■•wei. 

further  defense,  states  that,  if  said  plaintiff  sustained  the  in- 
juries charged  in  petition,  it  was  by  reason  of  his  own  negli- 
gence, carelessness,  and  recklessness  directly  contributing 
thereto  in  jumping  from  the  moving  train,  without  any  legal 
excuse  therefor,  and  without  any  fault  of  this  defendant; 
wherefore  defendant  prays  to  be  discharged,  with  its  costs." 

The  reply  was  a  general  denial. 

The  facts  in  evidence  are  substantially  these:  On  the  12th 
day  of  March,  1892,  the  defendant  company  was  running  a 
mixed  train  from  Butler,  in  Bates  county,  to  the 
town  of  Foster,  in  the  same  county,  and  beyond. 
This  train  was  made  up  of  a  combination  express,  freight  cars, 
a  mail  car,  and  a  passenger  car,  and  to  the  last-named  car  was 
attached  what  is  commonly  termed  a  **  caboose,**  a  car  which 
was  used  as  a  smoker,  which  was  the  rear  car  of  the  train. 

On   the   morning   of  the   day  mentioned,  plaintiff,  W.  A. 
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Ephland,  Grant  Goodenough,  and  F.  M.  Thrall  were  passen* 
gers,  who  preferred  to  ride  in  the  caboose  rather  than  in  the 
passenger  car,  and  the  general  course  of  the  road  is  south 
until  it  reaches  the  junction  of  the  two  roads,  some  3J  miles 
from  Butler,  where  the  road  on  which  plaintiff  was  traveling 
branches  off  from  the  main  line,  and  proceeds  »n  a  south- 
westerly and  westerly  direction,  through  Bates  county,  into 
the  state  of  Kansas.  The  caboose  in  which  plaintiff  and  the 
others  named  were  riding  had  seats  upon  either  side  of  the 
car,  running  lengthwise  with  same.  On  the  west  side,  and 
near  the  south  end  of  the  caboose,  there  was  an  open  cupola^ 
with  a  chair;  and  a  brake  immediately  south  of  same  in  the 
cupola.  The  brakeman  who  handled  this  brake,  being  the 
only  brake  in  the  car,  when  occupying  the  chair  had  his  face 
turned  to  the  south,  towards  the  engine.  On  the  opposite  or 
east  side  of  said  caboose,  going  south,  there  was  another 
cjLipola,  boxed  up  to  some  extent,  with  two  seats  facing  each 
other  therein.  The  seat  along  the  caboose  on  east  side  also 
passed  under  said  east  cupola,  but  the  view  of  said  cupola  on 
east  side  of  car  was  partially  obstructed  by  its  being  boxed  up. 
The  caboose  is  a  kind  of  box  car,  with  windows  in  the  sides. 

There  is  positive  testimony  that  Abell,  the  conductor,  and 
Lamb,  were  occupying  seats  in  the  east  cupola,  in  which  there 
was  no  brake.  Abell,  the  conductor,  sat  facing  south,  and 
opposite  him,  their  knees  touching,  sat  Lamb,  a  **  swing" 
brakeman,  who  was  put  on  to  go  out  with  the  train  leaving 
Butler  in  the  morning,  and  return  upon  the  other  train  when 
it  was  met.  His  duties  were  to  take  the  switch  list  prepared 
by  the  conductor  at  every  station,  and  get  the  cars  out  at  the 
place  designated  on  the  freight  list,  and  also  to  set  the  outside 
or  end  brakes  of  the  car  upon  signal  to  that  effect  being  given. 
Lamb  had  nothing  whatever  to  do  with  calling  out  the  sta- 
tions, nor  with  the  passengers  getting  on  and  off  the  caboose. 
Those  were  duties  belonging  to  the  hind  brakeman. 

On  the  opposite  or  west  side  of  the  cupola  sat  Joseph 
Little,  the  hind  brakeman,  who  sat  at  the  brake  on  the  west 
side  of  the  cupola,  the  only  brake  inside  the  caboose,  and  he 
was  facing  south.  The  respective  positions  occupied  in  the 
cupola  by  the  parties  mentioned  is  shown  by  their  direct  and 
unequivocal  testimony,  and  Thrall  testified  that  Abell  and  two 
trammen  were  up  in  the  cupola,  and  neither  plaintiff  nor 
Ephland  nor  Goodenough  would  venture  to  swear  that  Abell, 
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Lamb,  and  Little  were  not  in  the  cupola.  There  is  some 
controversy  as  to  who  the  brakeman  who  sat  at  the  hind  brake 
in  the  cupola  was. 

Plaintiff,  Ephland,  and  Goodenough  testified  with  more  or 
less  assurance  that  it  was  Lamb ;  but  their  testimony  loses  much 
of  its  probative  force  from  the  fact  that  the  brake- 
man  who  sat  at  the  hind  brake  had  his  face  towards  J^^^^^^^"' 

SMI. 

the  south,  and  their  opportunities  to  see  who  it  was 
who  sat  at  the  hind  brake  in  the  cupola  were  by  no  means  so 
good  as  those  who  were  seated  in  the  cupola,  and  their  testi- 
mony, as  already  seen,  is  direct  and  positive.  In  fact,  it  is 
conceded  by  all  the  witnesses  that  the  brakeman  who  occu- 
pied the  seat  on  the  west  side  of  caboose  attended  to  the 
only  brake  in  said  car,  and  that  he  was  facing  south,  towards 
the  engine,  from  the  time  the  train  left  Butler  until  the  acci- 
dent. 

With  matters  in  this  situation,  when  the  train  had  proceeded 
southward  i^  miles,  the  usual  signal  for  brakes  was  given, — ^a 
single  blast  of  the  whistle.  The  train  was  then  traveling  about 
1 5  miles  per  hour,  and  the  signal  was  given  in  order  to  pick  up 
a  flagman,  who  had  gone  out  on  a  freight  train,  which  had 
preceded  the  one  on  which  plaintiff  was  riding,  and  stopped 
off  to  warn  the  crew  on  plaintiff's  train  that  the  other  train 
was  on  ahead.  When  this  whistle  was  sounded,  plaintiff 
testifies  that  he  was  sitting  in  the  north  end  of  the  caboose, 
and  could  not  see  whether  any  person  was  sitting  in  the  cupola 
or  not.  Yet  he  also  testifies  that,  upon  the  blast  of  the  whistle 
being  made,  Lamb  sprang  to  His  feet  very  excitedly,  and 
hallooed  out  **  Jump  off!"  and,  on  account  of  his  manner  of 
jumping  and  the  manner  of  his  words,  plaintiff  started  out  of 
the  car,  and  jumped  off. 

In  another  place,  describing  to  the  jury  how  he  got  off  the 
train,  plaintiff  states:  **  I  think  the  door  was  open.  I  won't 
be  positive  as  far  as  that  is  concerned.  And,  when  I  started 
out,  I  remarked  to  the  passengers,  I  says,  'Come  on,  boys,' 
and  just  shot  right  out.  There  was  nothing  to  prevent  me 
from  going  straight  out  of  the  door,  and  right  off  the  car. 
There  was  no  obstruction  whatever.  I  just  run  out,  and 
jumped  off  in  the  centre  of  the  track."  Plaintiff  also  testi- 
fies that  he  does  not  know  for  what  the  signal  whistle  was 
blown,  nor  that  he  went  to  the  windows  to  see  what  was  the 
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cause  for  its  being  blown,  though  he  could  readily  have  done 
so. 

The  testimony  of  Ephland  is  not  so  positive  as  to  what  was 
said  by  Lamb,  but  he  thought  the  expression  was:  **For 
God's  sake,  jump!"  **  Jump  for  your  lives  T*  or  **  Jump  off  I** 
He  could  not  exactly  say  which.  This  witness  also  states 
that  Lamb,  whose  manner  was  hurried  or  excited,  after  mak- 
mg  the  exclamation,  then  swung  down  from  the  platform  of 
the  cupola,  and  ran  out  of  the  door. 

Goodenough  testifies :  That  the  first  thing  that  drew  his 
attention  was  the  brakeman  jumping  to  his  feet,  and  halloo- 
ing, **For  God's  sake,  boys,  jump!"  That  the 
led!**^"*'""  brakeman  said  this  in  an  excited  manner.  And 
the  witness  states:  '*  We  all  jumped  to  our  feet, 
and  Mr.  McPeak  jumped  off,  and  Mr.  Ephland  jumped  off, 
and  I  jumped  off  the  rear  end  of  the  car."  None  of  the  wit- 
nesses for  the  plaintiff,  however,  pretend  to  deny  that  the 
brake  in  the  cupola  was  set ;  nor  that  it  was  set  by  Little,  the 
hind  brakeman,  who  began  to  set  it  as  soon  as  the  signal  was 
given, — a  fact  uncontradicted,  and  testified  to  both  by  Abell 
and  Little;  nor  that  Lamb  did  not,  as  soon  as  he  swung 
down,  go  and  set  the  brake  at  the  front  end  of  the  car,  one  of 
his  duties  as  swing  brakeman, — a  fact  testified  to  by  Lamb 
himself,  Abell,  and,  in  effect,  by  Little. 

Thrall,  a  farmer,  testifying  for  defendant,  says  he  thought 
he  heard  Lamb  halloo,  but  says  Lamb  was  up  there  in  the 
lookout  then,  and  said  something, — hallooed, — but  that  he 
said  nothing  about  jumping  off  or  words  to  that  effect. 
Thrall,  whose  first  name  is  Frank,  gives  this  rather  ludicrous 
account  of  the  transaction  now  in  litigation:  **  Somebody 
hallooed,  and  Mr.  McPeak  jumped  up;  says,  *  Oh,  God!'  or 
'Oh,  my  God!*  and  run  out.  Mr.  Ephland  followed  him, 
and  I  went  out  after  Mr.  Ephland.  Well,  when  Mr.  McPeak 
went  through  the  door,  it  kind  of  swung  to,  and,  as  Mr.  Eph- 
land pulled  the  door  open  I  saw  Mr.  McPeak  jump  off  the 
train;  and  I  throwed  my  hand  on  Bill,  and  I  says,  *  Bill,  don't 
jump.'  And  Mr.  Goodenough  run  between  me  and  Mr. 
Ephland,  and  says,  *  Jump,  boys,  jump!'  And  with  that  Mr. 
Ephland  jumped  off,  and  this  man  jumped  off  right  after  him. 
They  both  jumped  off  about  the  same  time.  I  run  down  the 
steps,  and  couldn't  see  anything,  and  Bill  Lamb  was  standing 
on  the  passenger-coach  steps ;   and  Bill  says :    *  Frank,  what 
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in  the  hell  is  the  matter  back  there?*  And  I  says:  '  Every 
son  of  a  bitch  has  jumped  off  back  here/  And  I  went  over 
on  the  other  side,  and  looked  ahead,  and  couldn't  see  any 
danger.  About  that  time  the  train  slowed  up,  and  me  and 
the  conductor  stepped  off  and  went  back."  Lamb  and  Little 
deny  that  they  used  any  such  exclamation  as  **  Jump  off!  " 
or  any  words  to  that  effect. 

Little  and  Abell,  who  were  both  in  the  cupola,  deny  that 
they  heard  any  such  exclamation  made.  And  Abell,  Lamb, 
and  Little  deny  that  they  heard  one  make  such  an  exclama- 
tion ;  and  they  also  deny  that  they  thought,  when  the  usual 
signal  was  given  for  brakes,  that  anything  unusual  had  occurred, 
or  that  they  were  at  all  excited.  And  the  evidence  shows  that, 
at  the  time  the  whistle  was  blown,  there  was  no  train  in  sight  at 
either  end  of  the  track.  On  the  other  hand,  it  is  evident  from 
what  plaintiff  testifies — ^and  his  actions  demonstrate  this — that 
he  was  greatly  excited  and  scared,  and  that  he  had  been  some- 
v;hat  injured  in  a  wreck  or  collision  on  a  former  occasion.  Eph- 
land  and  Goodenough  were  also  excited  to  some  extent,  but 
they  did  not  take  a  flying  leap,  as  did  plaintiff,  but  held  onto 
the  railing,  and  swung  themselves  down,  and  it  does  not  appear 
that  they  received  any  considerable  injury.  Evidence  was 
also  given  as  to  the  extent  and  permanency  of  plaintiff's 
injuries. 

At  the  close  of  plaintiff's  case,  defendant  asked  an  instruc- 
tion in  the  nature  of  a  demurrer  to  the  evidence, 
which  being  denied,  evidence  was  introduced  on   |[^|**^*''' 
its  behalf,  the  substance  of  which  hasi  already  been 
set  forth. 

The  case  was  then  submitted  to  the  jury  on  the  following 
instructions,  among  others,  given  at  the  instance  of  defend- 
ant :  **  The  court  further  instructs  the  jury  that,  under  the  evi- 
dence in  fhis  case,  defendant  was  guilty  of  no  negligence 
in  failing  to  provide  a  chain  or  bar  or  handrail  across  the 
north  end  of  the  platform  of  the  caboose  on  which  plaintiff 
was  riding." 

The  case  was  submitted  to  the  jury  at  about  8  o'clock  P.M. 
on  the  20th  day  of  February,  1893.  At  10.30  o'clock  A.M. 
on  February  21,  1893,  the  jury  was  called  in,  and  the  court 
addressed  the  following  remarks  to  them:  **The  Court: 
Gentlemen,  have  you  agreed  upon  a  verdict^  The  Foreman  : 
No,  sir.    The  Court:   It  ^vas  a  great  deal  of  trouble  to  try  this 
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case,  and  a  great  deal  of  expense,  and  I  don't  have  any  ex- 
pectation of  ever  getting  better  men  to  try  it  than  you.  Mr. 
Radford,  one  of  the  jury:  Judge,  there's  eleven  of  us  that 
could  get  together  in  about  a  minute.  (Exception  saved  by 
defendant.)  The  Court :  Verdicts  are  often  reached  in  cases 
after  further  consideration,  by  trying  it  a  little  longer.  I 
don't  want  to  put  you  gentlemen  to  any  discomfort  unneces- 
sarily ;  yet  I  think  you  ought  to  look  it  over,  and  experience 
shows  that  it  frequently  takes  some  little  time  for  jurors  to 
get  their  minds  together.  I  trust  and  presume  that  every 
juror  is  acting  rationally  in  this  matter,  and  that  nobody  is 
acting  from  a  dogmatic  spirit,  merely  for  the  purpose  of  as- 
serting his  opinion," — to  which  defendant  at  the  time  ex- 
cepted. 

Afterwards,  to  wit,  on  the  same  day  (June  21,  1893),  at 
12  o'clock  M.,  the  jury  returned  into  open  court  the  following 
verdict,  to  wit:  **  We,  the  jury,  find  the  issues  for  the  plain- 
tiff, and  assess  his  damages  at  forty-seven  hundred  dollars. 
John  E.  Shutt,  Foreman." 

Thereupon  the  court,  in  accordance  with  said  verdict,  ren- 
dered its  judgment  in  favor  of  plaintiff,  and  against  defend- 
ant, for  the  sum  of  forty-seven  hundred  dollars,  to  which 
action  of  the  court  the  defendant,  by  its  counsel,  then  and 
there  excepted. 

After  unsuccessful  motions  for  a  new  trial  and  in  arrest, 
defendant  appealed  to  this  court. 

R,  T,  Railey^  for  appellant. 

T,  W.  Silvers y  Green  &r  Clarky  P.  H.  Holcomb,  and  J.  D. 
Parkinsotiy  for  respondent. 

Sherwood,  J. — i.  Among  the  grounds  urged  in  the  motion 
in  arrest,  and  incidentally  and  indirectly  urged  in  this  court 
by  quotation  from  the  authorities,  is  the  point  that 
petTuoD?'*^'  the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This,  of  course,  if  true, 
is  such  a  defect  as  is  never  waived,  and  may  be  raised  at  any 
time  while  the  cause  remains  pending  and  undetermined, 
either  in  the  court  of  first  instance,  or  in  that  of  last  resort, 
and  may  be  raised  by  the  court  of  its  own  motion.  Smith  v. 
Burrus,  106  Mo.  94,  and  cases  cited;  Rev.  St.  1889,  §§ 
2047,  2304. 

It  will  be  noted  that  it  is  not  averred  in  the  petition  that 
the  litigated  act  was  one  authorized  by  the  master,  or  done  by 


iiVcwL^'J  OARRIEKS  OF  PASSRNOEKS  235 

McPeak  v,  Missouri  Pac.  R.  Co.    Contributory  Hogligenoo 

the  servant  within  the  scope  of  his  employment.  The  act 
must  have  been  done  by  the  servant  **  in  the  line  of  his  duty, 
and  in  furtherance  of  the  master's  business'* ;  and,  *'  in  order 
to  be  held  chargeable  for  the  acts  of  another,  the  person 
nought  to  be  charged  must  at  least  have  the  right  to  direct 
such  person's  conduct,  and  to  prescribe  the  mode  and  manner 
of  doing  the  work ;  and  the  person  for  whose  acts  he  is  sought 
to  be  charged  must,  at  ihe  time  when  the  act  complained  of 
was  done,  not  only  have  been  acting  for  him,  but  also  must 
have  been  authorized  by  him,  either  expressly  or  impliedly, 
to  do  the  act."     Wood,  Mast.  &  S.  (2d  Ed.)  pp.  525,  527. 

There  is  nothing  in  the  petition  which  directly  or  indirectly 
charges  that  the  act  done,  to  wit,  the  exclamation  "Jump!  '^ 
etc.,  was  within  the  scope  of  the  servant's  duties,  or  within 
the  boundaries  of  his  delegated  authority, — something  indis- 
pensable to  the  statement  of  a  cause  of  action  against  the 
defendant.  **  Unless  the  duty  results  in  all  cases  from  the 
stated  facts,  the  declaration  so  framed  will  be  bad."  And  the 
express  allegation  of  an  existing  duty  will  not  aid  the  decla- 
ration if  the  facts  recited  do  not  raise  the  duty  a  breach  of 
which  was  complained  of.  If  the  facts  stated  do  this,  then 
the  allegation  of  duty  is  superfluous.  2  Thomp.  Neg.  1244, 
and  cases  cited.  **  Beyond  the  scope  of  his  employment,  the 
servant  is  as  much  a  stranger  to  his  master  as  any  third  per- 
son. The  master  is  only  responsible  so  long  as  the  servant 
can  be  said  to  be  doing  the  act  in  the  doing  of  which  he  is 
guilty  of  negligence  in  the  course  of  his  employment."  Mar- 
rier  v.  Railway  Co.  (Minn.,  1884),  17  N.  W.  952.  If  the 
servant  steps  out  of  the  course  of  his  employment  to  do  a 
wrong,  either  negligently,  fraudulently,  or  feloniously,  the 
master  is  no  more  liable  than  a  stranger.  Foster  v.  Bank,  17 
Mass.  479.  This  court  has  frequently  announced  the  same 
principle.  Snyder  v.  Railroad  Co.,  60  Mo.  413;  Sherman  v. 
Railroad  Co.,  72  Mo.  53,  4  Am.  &  Eng.  R.  Cas.  589;  Cous- 
ins 7/.  Railroad  Co.,  66  Mo.  576;  Stringer  v.  Railway  Co., 
96  Mo.  299. 

In  Snyder's  Case,  supra^  it  was  ruled  that  a  petition  fails  to 
state  a  cause  of  action  which  states  that  the  act  was  done 
while  the  servant  was  engaged  in  the  service  of  the 
master,  but  which  fails  to  state  that  the  act  com-  ^"^b^*!^ 
plained  of  was  one  which  pertained  to  the  particu- 
lar duties  of  that  employment,  and  that  the  general-  averment 
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that  the  act  of  the  servant  was  done  while  he  was  acting 
within  the  line  of  his  duty  was  a  mere  conclusion  of  law,  and 
did  not  help  or  cure  the  other  defective  averments ;  and  so  it 
was  held  that  the  general  demurrer  to  the  petition  in  that  case 
was  well  taken. 

Of  similar  import  is  the  ruling  made  in  Davis  v,  Houghtelin, 
33  Neb.  582,  where  a  general  demurrer  questioned  the  aver- 
ments of  the  petition ;  and  on  that  occasion  the  petition  was 
held  fatally  defective  because  of  failing  to  set  forth  facts 
showing,  in  terms,  that  the  act  done  was  within  the  range  and 
authority  of  the  servant's  duties. 

In  Golden  v.  Newbrand.  52  Iowa,  59,  cited  with  approval 
in  the  preceding  case,  Roenspeiss  was  given  a  revolver  by  de- 
fendants, and  told  to  guard  their  brewery.  Subsequently  one 
Golden  came  on  the  premises,  and  did  some  damage  to  the 
property,  whereupon  Roenspeiss  pursued  him,  and,  as  he  ran 
away,  shot  and  killed  him.  Upon  these  facts  being  devel- 
oped in  evidence,  the  lower  court  granted  the  motion  of 
defendants  to  exclude  all  the  evidence  introduced,  because  it 
failed  to  show  any  liability  on  the  part  of  the  defendants; 
and,  in  discussing  the  action  of  the  trial  court,  Seevers,  J., 
said:  **The  theory  of  appellant  is  that  Roenspeiss  was  em- 
ployed to  guard  and  protect  the  brewery,  for  which  purpose 
he  was  furnished  a  pistol,  and  that  he  shot  the  deceased  while 
in  the  line  of  his  duty.  Without  determining  whether,  if 
this  was  all,  the  defendant  would  be  liable,  we  think  the  fact 
that  the  deceased  was  retreating  from  the  brewery  at  the  time 
the  fatal  shot  was  fired  shows  conclusively  it  was  not  fired  for 
or  with  the  intent  of  protecting  the  brewery,  or  in  the  line  of 
Roenspeiss'  duty.  If  Roenspeiss  had  shot  with  the  pistol 
from  the  brewery  a  person  peaceably  passing  along  the  high- 
way, the  defendants  clearly  would  not  have  been  liable,  and 
wc  think  there  is  no  essential  difference  between  the  case  sup- 
posed and  the  one  at  bar.  To  protect  the  brewery  did  not 
require  Roenspeiss  to  shoot  and  kill  a  person  who  was  retreat- 
ing therefrom.  The  killing  was  not  therefore  done  in  the  line 
of  the  duty  Roenspeiss  was  employed  to  perform."  And  in 
this  view  the  judgment  was  affirmed. 

Applying  to  the  case  at  bar  the  tests  elicited  from  the  fore- 
going authorities,  it  must  be  apparent  that  the  petition  is 
fatally  defective,  in  that  it  is  wholly  lacking  in  an  essential 
allegation  without  which  the  plaintiff  is  not  entitled  to  recover. 
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because  in  actions  for  injuries  by  negligence,  even  under  code 
systems,  the  fundamental  principle  is  to  be  applied  that,  in 
order  to  the  validity  of  the  petition,  it  must  contain  *'  such 
facts  as,  if  they  were  admitted,  would  justify  the  court  in 
rendering  judgment  for  the  plaintiff."     2  Thomp.  Neg.  1243. 

Nor  is  the  petition  in  this  instance  rendered  a  whit  stronger 
by  reason  of  the  allegation  that  **  there  being  no  chain  across 
in  front  of  the  rear  door  of  the  car,  and  plaintiff  not 
being  able  to  turn  to  the  steps,  jumped  and  fell  to  '*"w^«"*«' 
the  ground  from  the  back  part  of  the  platform,   JTiIgattoi* 
through  the  opening,  instead  of  getting  off  by  the 
side  steps,  as  he  could  and  would  have  done  if  the  chain  guard 
had  been  properly  placed  and  kept  across  the  back  end  of  the 
platform  of  said  car.** 

It  is  passing  strange,  that  such  an  allegation  should  have 
been  allowed  to  be  made  even  the  partial  basis  for  a  recovery. 
That  chains,  etc.,  should  be  used  in  preventing  the  escape  of 
wild  Texas  steers,  or  **  those  pampered  animals  that  rage  in 
savage  sensuality,**  and  compose  the  menageries  that  travel 
through  the  country  on  our  railroads,  excites  no  surprise ;  but 
that  similar  restrictive  measures  should  be  employed  to  re- 
strain human  beings  from  making  fierce  dashes  for  liberty  is 
certainly  without  parallel.  And  yet  evidence  was  gravely 
introduced  to  support  this  remarkable  allegation.  This  being 
the  case,  it  was  but  natural  that  the  jury  should  have  given  it 
weight,  and  used  it  in  support  of  and  to  swell  their  verdict. 
For  this  reason  it  was  that  instruction  No.  7  asked  by  defend- 
ant should  have  been  given,  for  that  instruction  was  in  the 
nature  of  a  motion  to  exclude  the  grossly  incompetent 
evidence. 

It  will  not  do  to  say,  as  does  counsel  for  plaintiff,  that  they 
asked  no  instruction  upon  that  allegation  and  evidence,  pur- 
posely refrained  therefrom,  because,  as  it  was,-  the  jury  re- 
mained in  the  dark  upon  the  matters  involved  in  that  allega- 
tion and  its  supporting  evidence.  Indeed,  the  lower  court 
must  have  regarded  the  allegation  valid  and  the  evidence  com- 
petent, or  surely  it  would  not  have  denied  the  instruction, 
which  would  have  excluded  it.  If  the  lower  court  regarded 
the  allegation  and  evidence  as  constituting  one  of  the  valid 
bases  for  a  recovery,  small  blame  belongs  to  the  jury  for  doing 
the  same  thing;  hence  the  necessity  for  granting  the  instruc- 
tion, and  the  error*  in  its  denial.     Moreover,  by  the  express 
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terms  of  instruction  3,  given  at  plaintiff's  instance,  the  jury 
were  directed  to  "take  into  consideration  all  the  facts  and 
circumstances  detailed  in  evidence." 

2.  The  same  considerations  which  require  that  the  petition 
should,  by  facts  stated,  show  and  allege  that  defendant's 
brakeman  Lamb  was  in  the  line  of  his  duty  and  in 
proof.*"*'*'  furtherance  of  his  employer's  business  when  iic 
made  the  supposed  terror-creating  exclamation,  also 
require  that  proof  should  be  made  of  such  allegations,  and 
the  burden  of  making  such  proof,  of  course,  lies  on  the  party 
holding  the  affirmative.  We  do  not  regard  this  proof  as 
having  been  made,  and  for  these  reasons:  Abell,  the  con- 
ductor. Little,  the  hind  brakeman,  and  Lamb,  the  alleged 
peccant  panic  breeder,  all  testify — and  their  testimony  on 
this  point  is  uncontradicted,  and  the  facts  were  peculiarly 
within  their  own  knowledge,  they  being  in  the  employ  of  the 
defendant — that  it  was  no  part  of  Lamb's  duties  to  do  any* 
thing  in  regard  to  the  passengers,  and  there  is  no  circumstance 
in  evidence  that  disputes  this.  An  attempt  is,  however, 
made  on  the  part  of  plaintiff,  to  show  that  Lamb  sat  in  the 
hind  brakeman's  chair,  on  the  west  side  of  the  cupola,  and 
uttered  the  accident-causing  exclamation.  But  testimony  of 
this  sort  loses  what  little  weight  it  might  otherwise  possess  by 
the  fact  that  it  is  flatly  contradicted  by  the  testimony  of  Abell, 
Lamb,  and  Little,  all  of  whom  were  in  the  cupola  at  the  time 
the  whistle  was  blown,  in  full  and  unobstructed  view  of  each 
other's  faces;  while  neither  plaintiff  nor  any  one  for  him 
would  swear  that  those  three  parties  were  not  up  in  the  cupola 
when  the  signal  was  given,  nor  would  plaintiff  or  his  witnesses 
swear  that  they  saw  Lamb  set  the  brake  in  the  cupola,  while 
Abell  and  Little  both  testify  that  it  was  the  latter  who  set  the 
cupola  brake,  and  Abell,  Lamb,  and  Little  all  testify  that  it 
was  the  duty  of  Little  to  set  that  brake;  and,  besides,  it  is 
shown  by  all  the  witnesses  that  Lamb,  immediately  upon  the 
signal  being  given,  swung  down  from  the  cupola,  and  he 
swears  that  he  went  at  once  and  set  the  coach  or  forward 
brake,  as  was  his  duty  to  do,  and  on  this  point  he  is  virtually 
sustained  by  Thrall,  who  testifies  to  seeing  Lamb  on  the  pas- 
senger coach  steps  when  the  latter  asked  the  question  already 
related,  as  to  what  was  the  matter,  etc. 

Besides  that,  it  clearly  appears  from  the  evidence  that  plain- 
tiff,   Ephland,    and   GoodcnouHi   were    seated    down    in   the 
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caboose  in  a  north  or  northeast  direction  from  where  the  hind 
brakeman  was  sitting,  who  was  facing  south ;  and  plaintiff's 
own  petition  charges  that  *  *  said  brakeman  and  another  of 
defendant's  employes  were  in  the  lookout  of  said  caboose  car"  ; 
and  Thrall  testifies  that  there  were  three  trainmen  up  in  the 
cupola. 

As  to  whether  some  such  exclamation  was  made  as  the  peti- 
lion  charges,  and  that  Lamb  made  it,  is  testified  to  by  plaintiff, 
Kphland,  and  Goodenough;  and,  though  this  is  denied  to  be 
the  case  by  Lamb,  Little,  Abell,  and  Thrall,  yet,  the  evidence 
on  this  point  being  in  conflict,  it  would  be  a  matter  for  the 
determination  of  the  jury.  But  necessarily  this  statement 
proceeds  on  the  supposition  that  Lamb  not  only  made  the 
exclamation  while  he  was  employed,  but  that  it  was  done  in 
the  course  of  his  employment,  in  the  furtherance  of  his  em- 
ployer's business,  and  under  his  authority  so  to  do,  which 
matter  isnot  only  not  proven,  but  positively  disproven  by  the 
only  witnesses  who  profess  to  have  any  knowledge  of  the  fact. 
Of  course,  it  stands  to  reason  that  their  positive  and  direct 
testimony  as  to  the  nature  and  scope  of  Lamb's  employment 
could  not  be  abated  or  in  any  wise  overthrown  by  testimony 
that  Lamb  sat  in  Little's  chair,  or  that  he  made  the  alleged 
exclamation.  Otherwise  corporations  and  other  employers 
would  be  at  the  mercy  of  every  intermeddling  employ^,  and 
liable  for  their  reckless  or  wanton  acts  or  ejaculations  to  be 
mulcted  in  unjust  and  unwarranted  damages. 

3.   But  the  concession  may  be  made  that  Lamb  had  author- 
ity to  make  the  exclamation  that  he  is  charged  with  making, 
and  that  it  was  uttered  in  the  line  of  his  duty,  in 
the  course  and  in  furtherance  of  his  master's  busi-  ^'|['J|^^'' 
ness :   and  still  this  would  create  no  liability  on  the 
part  of  the  defendant,  as  will  shortly  appear,  for  the  following 
reasons :   It  is  disclosed  by  undisputed  evidence  that  there  was 
no  real  danger,  and  no  object  within  the  range  of  vision  from 
which  danger  could  be  apprehended,  as  both  the  advance  and 
rear  trains  were   out   of  sight.      Plaintiff  was  guilty  of  the 
grossest  contributory   negligence,   and   even  recklessness,    in 
taking  no  precaution  by  looking  out  of  the  windows,  or  other- 
wise, before  running  out  of  the  caboose,  and  jumping  off  a 
train  going  at  the  rate  of  15  miles  an  hour,  in  the  opposite 
direction  from  which  he  jumped. 

The  rule  in  such  cases   is  thus   laid  down  by  the   court  of 


340  CARRIERS  OF  PASSENGERS  [^n.*^ 

Gontribntory  VegligeAoa   McPeak  v.  Missouri  Pac.  R.  Co. 

appeals  of  Kentucky:  **  It  is  urged  that,  when  one  is  fright- 
ened by  something  resulting  from  the  neglect  of  the  carrier, 
he  cannot  be  charged  with  contributory  neglect  to  any  extent. 
He,  however,  must  act  upon  a  reasonable  apprehension  of 
peril.  His  conduct  must  conform  to  that  of  an  ordinarily 
careful  man  under  like  circumstances.  He  has  no  right,  upon 
the  happening  of  some  trivial  occurrence,  or  such  as  would 
not  create  fear  or  apprehension  of  injury  in  the  mind  of  an 
ordinarily  prudent  or  careful  person,  to  bring  injury  upon 
himself,  and  then  recover  damages  by  reason  of  it.  This  rule 
is  sustained  by  both  reason  and  precedent.** 

Railway  Co.  v.  Ware,  84  Ky.  267,  27  Am.  &  Eng.  R.  Cas. 
206.  This  accords  with  the  views  of  Lord  Ellenborough  in 
the  early  and  leading  case  of  Jones  v.  Boyce,  1  Starkie,  493, 
where  he  said :  *'  If  the  plaintiff's  act  resulted  from  a  rash  ap- 
prehension of  danger,  which  did  not  exist,  and  the  injury 
which  he  sustained  is  to  be  attributed  to  rashness  and  impru- 
dence, he  is  not  entitled  to  recover.  *  *  *  A  coach  proprietor 
certainly  is  not  to  be  responsible  for  the  rzishness  and  impru- 
dence of  a  passenger.  It  must  appear  that  there  existed  a 
reasonable  cause  for  alarm."  See,  also,  announcing  in  effect 
the  same  principle,  Railway  Co.  ?'.  Felton,  125  111.  458;  Rail- 
way Co.  V,  Wallen,  65  Tex.  568,  26  Am.  &  Eng.  R.  Cas. 
219;  Filers;.  Railroad  Co.,  49  N.  Y.,  /oc.  cit,  52,  and  cases 
cited;   Railway  Co.  v.  Aspell,  23   Pa.  St.  147,  62   Am.  Dec. 

323. 

Now,  upon  the  facts  in  evidence  in  this  case,  it  cannot  be 

said  that  plaintiff  was  in  a  position  of  peril,  either  actual  or 

apparently  imminent.     Certainly  there  were  no  physical  signs 

of  danger,  nor  was  the  situation  such  as  to  arouse 

Snhniiiwioii  to    ^|^g  f^^r  of  an  ordinarily  careful  and  prudent  person. 

Jury  I  imbue  nee    r>.        %  m  i    •^•rrt  ^  ^i  tj 

ofefideiice.  ^^  the  Contrary,  plamtin  s  act  must  be  regarded 
as  the  result  of  a  rash  and  baseless  apprehension  of 
nonexistent  and  nonapparent  danger.  Under  the  authorities 
cited,  therefore,  plaintiff  has  no  ground  for  recover}',  even  if 
the  act  of  the  brakeman  were  within  his  delegated  authority. 
But  where,  as  here,  there  is  no  evidence  that  the  servant  was 
acting  within  the  line  of  his  duty  and  within  the  scope  of  his 
employment,  it  is  wholly  immaterial  how  wrongful  or  how  in- 
jurious the  unauthorized  act  of  the  servant  may  be;  and  it  is 
error  to  submit  the  question  to  the  jury  whether  the  act  com- 
plained of  was  or  was  not  done  in  the  exercise  of  a  dulv  dele- 
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gated  authority.  Coal  Co.  v.  Heeman,  86  Pa.  St.  418.  In 
Farber  v.  Railroad,  1 16  Mo.  81,  the  principle  here  announced 
was  recognized,  where  the  lower  court  had  sustained  a  demur- 
rer to  the  evidence  on  the  point  mentioned,  and  its  judgment 
was  affirmed. 

4.   In  consequence  of    the  views    already  expressed,   it  is 
quite  unnecessary  to  discuss  other  instructions,  whether  given 
or  refused.     We  therefore  pass  to  the  remaining 
point  left  for  discussion,  to  wit,  the  calling  in  of  BeMarkit* 
the  jury,  and  the  remarks  made  to  them  by  the  J«rxbyc0«rt. 
court.     The  functions  of  the  court  and  of  the  jury 
are  necessarily  separate  and  distinct,  and  so  they  should  re- 
main.    No  encroachment  should  be  suffered  by  either  tribunal 
upon  the  other,  for  in  this  way  is  justice  best  administered. 
This  Court  has  ever  sedulously  maintained  the  strict  line  of 
demarcation  between  the  functions  of  the  court  and  those  of 
the  jury.     Thus,  in  State  v.  Alexander,  66  Mo  *  loc.  cit.  164, 
it  was  said:    **The  jury  are  the  triors  of  the  facts,  and  the 
court  has  no  more  right  to  interfere  with  them  while  consider- 
ing of  their  verdict,  except,  in  open  court,  to  discharge  them 
from  time  to  time,  or,  in  the  presence  of  the  accused  and  his 
counsel,  to  instruct  them  as  to  the  law  of  the  case,  than  the 
jur>'  have  to  invade  the  province  of  the  court.'*     Our  statute 
only  contemplates    that    the    media    of    the    transmission    of 
thought  between  the  court  and  jury  in  regard  to  any  pending 
cause  shall  be  by  written  instructions,  given  in  open  court. 
Rev.  St.  1889,  §  2188. 

In  Edens  v.  Railroad  Co.,  72  Mo.  212,  5  Am.  &  Eng.  R. 
Cas.  459,  this  i:tate  of  facts  occurred:  **  After  the  jury  had 
been  out  several  hours,  they  came  into  court,  and  announced 
that  they  were  unable  to  agree.  The  judge  then  spoke  to 
them  of  the  time  that  had  been  consumed  in  the  trial  of  the 
case,  and  discharged  them  until  next  morning,  telling  them : 
'Gentlemen,  come  back  to-morrow  morning  with  a  determi- 
nation  to  compromise.'  When  they  came  into  the  box  next 
morning,  the  court  again  spoke  to  them  of  the  great  impor- 
tance to  the  parties  and  to  the  county  that  they  agree  upon  a 
verdict,  telling  them,  orally,  '  that  many  things  juries  were 
authorized  to  compromise,  such  as  amounts;  that  very  seldom 
twelve  men  went  into  the  jury  room  with  the  same  notions  as 
to  amounts,  and  compromises  were  necessary ;  '  and  directed 
them  to  retire  and  make  a  verdict."  And  the  action  of  the 
2  (N.  8.)  A.  &  £.  R.  Ciis.— 16 
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trial  court  was  condemned,  and  the  judgment,  for  that  and 
other  causes,  reversed. 

In  the  more  recent  case  of  State  v.  Hill,  91  Mo.  423,  the 
facts  in  regard  to  the  action  of  the  trial  court  towards  the 
jury  were  these :  *'  The  cause,  after  argument,  was 
Same— cmm  submitted  to  the  jury  at  eleven  o*clock  Wednesday 
examined.  evening.  Afterwards,  at  9.30  o'clock  Thursday 
morning,  the  jury  were  called  into  court,  and  in- 
quiry made  by  the  judge  whether  they  had  agreed  upon  a 
verdict.  Receiving  a  negative  reply,  the  judge  addressed  the 
jur>'  as  follows:  *  Gentlemen,  I  will  be  here  until  eleven 
o'clock  to-day,  at  which  time  I  expect  to  go  home,  and,  if 
you  agree  upon  a  verdict  against  that  time,  you  will  be  dis- 
charged. If  you  cannot  agree  by  that  time,  court  will  ad- 
journ from  day  to  day  until  such  time  as  you  may  agree/ — to 
which  verbal  charge  to  the  jury  the  defendant  excepted.  The 
jury  then  retired  to  their  room,  and  at  10.30  o'clock  A.  M. 
returned  a  verdict  finding  the  defendant  guilty."  And  it  was 
there  ruled  that  such  language  was  made  by  the  court  to  in- 
duce a  verdict  by  the  time  named,  and  therefore  improper, 
and  a  ground  for  a  reversal. 

In  the  quite  recent  case  of  State  v.  Punshon,  124  Mo.  448, 
the  inviolability  of  the  province  of  the  jury  was  again  referred 
to. 

In  Insurance  Co.  v.  White,  58  Ark.  277,  the  facts  in  the 
case  touching  the  point  under  discussion  were  these:  **The 
bill  of  exceptions  shows  that  on  the  morning  after  the  jury 
had  been  permitted  to  separate,  after  having  failed  to  agree, 
the  court  told  the  jury  to  retire  and  consider  of  their  verdict, 
and  said  to  them:  *  If  you  can't  each  get  exactly  what  you 
want,  get  the  next  best  thing  to  it,' — which  was  excepted  to, 
and  made  appellant's  fifth  ground  in  motion  for  new  trial." 
And,  when  the  cause  reached  the  supreme  court  of  Arkansas, 
that  tribunal  remarked  touching  this  language  of  the  trial 
court:  **We  can  readily  understand  how  the  patience  of  trial 
judges  may  be  put  to  crucial  tests  by  the  seeming  obstinacy 
or  obtuseness  of  jurors  in  failing  to  agree  upon  a  verdict  in  a 
ca.se  which,  to  the  judge,  may  appear  of  easy  and  ready  solu- 
tion. But  nevertheless,  under  such  circumstances,  the  court 
must  suffer  and  endure ;  and,  if  it  finds  it  necessary  to  give 
the  jury  additional  instructions,  let  its  language  be  circum- 
scribed by  the  constitution  (article  7.  §  23),  and  such   as  not 
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to  indicate  that  the  jury  would  be  justified,  under  any  circum- 
stances, in  bringing  in  a  verdict  merely  for  the  sake  of  expe- 
diency. While  not  intended  in  that  sense,  evidently  any 
juror  might  reasonably  construe  the  above  language  to  mean 
that  he  might  .yield  his  individual  convictions  of  right, 
and  agree  with  his  fellows  for  the  sake  of  agreeing,  whether 
his  judgment  was  convinced  and  his  conscience  satisfied  or  not. 
This  was  its  most  natural  purport.  *  The  next  best  thing,'  to 
some  of  the  jurors,  might  have  been  a  verdict  for  the  appellee, 
when  they  really  believed  that  he  was  not  entitled  to  it.'* 

In  Goodsell  v.  Seeley,  46  Mich.  623,  the  court  said :    '*  The 
law   contemplates  that   jurors  shall,  by  their  de-  same-Caset 
cisions,  harmonize  their  views,  if  possible,  but  not  exam lued  con- 
that  they  shall  compromise,   divide,  and  yield  for  """*^- 
the  mere  purpose  of  an  agreement." 

In  Randolph  v.  Lampkin,  (Ky.)  14  S.  W.  538,  the  jury 
came  in  a  body  to  the  court  room,  and  reported  that  there 
was  no  possibility  of  their  agreeing ;  whereupon  the  trial  judge 
arose  from  his  seat,  and  addressed  them  as  follows :  *  *  Gentle- 
men, how  do  you  expect  this  case  to  be  decided  unless  you  do 
it?  This  is,  as  you  know,  the  third  trial  of  this  case,  and  it 
has  become  an  incubus  upon  the  court.  *  *  *  You  must  de- 
cide it.  *  *  *  It  is  no  credit  to  a  man,  merely  because  he  has 
an  opinion,  stubbornly  to  stick  to  it,  but  he  should  be  open  to 
argument  and  reason  and  conviction.*'  Much  more  was  said 
of  the  came  tenor.  The  jury  were  sent  back,  and  finally 
brought  in  a  verdict.  And  it  was  held  by  the  supreme  court 
of  Kentucky  that  the  use  of  such  language  was  an  unwarrant- 
able interference  with  the  province  of  the  jury,  and  that  the 
verdict  should  be  set  aside.  The  remarks  of  the  court  in  that 
case  quite  closely  resemble  those  in  the  case  at  bar.  Indeed, 
the  remarks  of  the  court  in  this  instance  are  even  of  a  more 
objectionable  character,  because  evidently  aimed  at  and  ad- 
dressed to  one  man,  and  that  one  who  had  evidently  stood 
out  against  the  eleven  who  **  could  get  together  in  about  a 
minute."  In  one  hour  and  a  half  from  the  time  of  the  ad- 
dress a  verdict  was  reached.  On  this  state  of  facts  there  can 
be  but  one  opinion  as  to  the  effect  of  the  address.  The  juror 
who  had  stood  out  for  what  he  deemed  to  be  right  surrendered 
his  convictions,  and  joined  the  majority.  Further  comment 
is  unnecessary. 

We  cannot  sanction  a  verdict  thus  secured,  although  we  do 
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not  impugn  the  motives  of  the  learned  judge  who  addressed 
the  jury  in  the  manner  indicated.  Still,  it  is  necessary  that 
there  be  no  invasion  in  any  respect  or  in  the  slightest  degree 
of  the  province  and  functions  of  the  jury. 

This  point  alone  affords  a  sufficient  ground  for  a  reversal  of 
the  judgment,  and  remanding  the  cause;  but,  on  grounds 
already  stated,  the  judgment  should  be  simply  reversed. 

Burgess,  J.,  concurs  in  paragraph  4  of  the  opinion,  and 
the  judgment  is  accordingly  reversed,  and  the  cause  remanded. 
Gantt,  p.  J.,  expresses  his  view  in  a  separate  opinion. 

Gantt,  p.  J.  (dissenting). — In  my  opinion  the  judgment 
should  be  affirmed.  The  sufficiency  of  the  petition  is  not 
challenged  in  the  very  able  and  elaborate  brief  filed 
DimeatiBg  for  the  defendant.  Although  containing  80  printed 
opiuioa.  pages,  the  very  able  and  astute  counsel  for  defend- 

ant does  not  make  the  point  that  a  cause  of  action 
is  not  stated  in  the  petition,  and,  in  my  opinion,  he  would  not 
have  been  justified  in  so  doing. 

The  petition  shows  that  plaintiff  was  a  passenger  on  defend- 
ant's train  at  the  time  of  his  injuries.  From  that  relation  the 
law  cast  upon  defendant  the  duty  of  exercising  the  utmost 
care  that  a  very  prudent  person  would  have  exercised  under 
the  same  circumstances  in  providing  careful  and  prudent  ser- 
vants to  manage  its  train. 

The  petition  further  charges  that  in  the  car  in  which  plain- 
tiff was  riding  was  a  brakeman  whose  duty  it  was  to  act  as 
porter  in  the  passenger  and  caboose  cars,  call  the  stations, 
assist  passengers  on  and  off  the  cars,  and  give  them  informa- 
tion and  assistance,  and  look  after  their  safety  and  comfort. 
I  entertain  no  doubt  whatever  of  the  correctness  of  the  legal 
proposition  that  the  act  of  the  servant  to  bind  his  employer 
must  be  in  the  line  of  his  duty  to  his  master.  But  if  a 
petition  states  the  relation  from  which  the  duty  necessarily 
flows,  I  think  it  is  sufficient,  without  further  formal  aver- 
ment. 

From  the  averments,  then,  of  this  petition,  it  appears  that 
defendant  had  placed  a  brakeman  in  its  cupola  or  lookout  in 
the  caboose  in  which  plaintiff  was  a  passenger;  that  the 
brake   rod   extended   up  into  this  cupola;   and   that    it   was 
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the  duty  of  the  brakeman  to  work  this  brake,  and  call  stations, 
and  otherwise  look  after  the  safety  of  the  passengers. 

The  petition  then  avers  the  fact  that  this  train  was  preceded 
by  another  train  only  a  short  distance,  and  was  followed  by 
another. 

It  avers  that,  when  about  three  miles  from  Butler,  this 
brakeman  was  in  this  cupola,  and  the  engineer  gave  the  signal 
for  *'  Down  brakes  "  ;  that  thereupon  said  brakeman  instantly, 
excitedly,  negligently,  and  recklessly  called  out  **  Jump!  "  or 
**  Jump  for  your  lives!  "  and  plaintiff,  knowing  of  the  train 
just  in  front,  and  another  just  in  the  rear,  started  to  get  off  of 
the  train  by  the  rear  platform,  and,  not  being  able  to  turn  to 
the  steps,  jumped,  and  fell  to  the  ground,  and  was  injured. 

What,  then,  is  the  case  made  on  paper?  A  passenger  is  in 
a  car  in  sight  of  a  part  of  the  necessary  appliances  with  which 
the  train  is  operated.  He  sees  the  brakeman  in  charge 
thereof  in  the  lookout,  from  which  it  is  his  duty  to  observe 
and  obey  signals  for  stopping  or  slowing  that  train.  A  signal 
is  given  for  brakes  to  stop  the  train.  There  is  nothing  in  the 
signal  itself  to  excite  fear  or  apprehension  of  danger,  but  sud- 
denly this  servant,  upon  whose  conduct  in  part  the  safety  of 
the  train  must  depend,  instantly,  excitedly,  and  recklessly 
called  out,  in  the  hearing  of  this  passenger,  **  Jump!"  **  Jump 
for  your  lives!"  If  there  was  an  impending  collision  ahead 
with  the  forward  train,  and  from  his  vantage  ground  he  could 
see  the  danger,  will  any  one  contend  it  was  not  his  duty  to 
warn  the  passengers,  if  thereby  the  danger  might  be  averted? 
We  think,  most  clearly,  the  duty  would  be  an  incident  of  his 
employment.  On  the  other  hand,  if,  in  fact,  there  was  no 
danger,  and  his  position  certainly  enabled  him  to  see  whether 
there  was  or  was  not,  was  it  not  negligence,  for  which  his  em- 
ployer must  be  held  liable,  for  him  to  so  act  and  so  conduct 
himself  as  to  needlessly  alarm  those  passengers  who  had  not 
the  equal  opportunity  of  judging  whether  there  was  danger? 
And  can  his  employer  now  be  heard  to  say  it  is  not  liable 
when,  by  its  own  servant's  conduct,  a  passenger  was  induced 
to  jump  from  the  train  in  the  effort  to  save  his  life?  I  think 
the  very  manner  of  performing  his  duty  was  negligent,  and  his 
master  must  respond  for  it.  I  do  not  think  it  is  necessary  to 
cite  authority.  I  think  the  principles  are  settled,  and  I  differ 
from  my  brother  only  in  their  application. 

2.   The  evidence  of  plaintiff  and  his  witnesses  fully  sustained 
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the  petition.  It  is  true  there  was  a  conflict  between  defend- 
ant's witnesses  and  plaintiff's  on  this  point,  but 
Dimenting  ^j^^t  was  a  question  of  fact  and  veracity,  which  was 
tiuaed! *^""  properly  left  to  the  jury;  and  there  was  no  such 
failure  of  evidence  as  would  have  justified  the  cir- 
cuit court  in  taking  the  case  from  the  jury  upon  the  demurrer 
to  the  evidence. 

3.  Nor  can  I  concur  in  the  view  that  although  Lamb,  the 
brakeman,  had  authority  to  make  the  exclamation,  **  Jump 
for  your  lives!*'  and  that  it  was  uttered  in  the  line  of  his  duty, 
in  the  course  and  furtherance  of  his  master's  business,  still  no 
liability  would  attach  to  his  employer,  because  there  was  no 
real  danger. 

The  plaintiff  was  in  the  caboose — the  rear  car  of  the  train 
— and  his  conduct  must  be  measured  by  his  opportunity  to 
see  and  judge  whether  there  was  imminent  danger.  That  he 
could  not,  from  the  interior  of  this  caboose,  see  ahead,  and 
know  what  the  brakeman  in  the  cupola,  or  the  engineer  who 
gave  the  signal,  did,  is  very  evident.  There  was,  then,  no 
equality  as  to  their  means  of  knowledge  and  observation. 
Under  these  circumstances,  this  alarm  was  given,  and  in  direct 
and  immediate  connection  with  the  call  for  brakes.  Now,  I 
understand  the  law  of  this  state  to  be  that,  if  one  is  placed 
in  a  position  of  peril  by  the  recklessness  or  negligence  of  one 
who  owes  him  the  duty  of  safely  carrying  him,  the  propriety 
of  an  attempt  on  his  part  to  escape  apprehended  danger  is 
not  to  be  measured  by  the  judgment  and  discretion  that  would 
be  required  of  him  when  not  dominated  by  terror  of  impend- 
ing danger.  The  defendant,  having  wrongfully  excited  his 
fears,  cannot  now  be  heard  to  say  that  plaintiff  was  guilty  of 
negligence  in  adopting  the  dangerous  alternative  which  the 
defendant's  own  servant  urged  him  to  take.  Sieg^st  v,  Ar- 
not,  86  Mo.  200;  Adams  v.  Railroad  Co.,  74  Mo.  554,  7  Am. 
&  Eng.  R.  Cas.  414;  Kleiber  v.  Railway  Co.,  107  Mo.  240, 
52  Am.  &  Eng.  R.  Cas.  531. 

In  this  last  case  it  was  said:  **  If,  without  having  time  to 
deliberate  and  act  upon  the  instinct  of  self-preservation,  and 
as  a  prudent  person  might  be  expected  to  act  in  the  circum- 
stances, he  is  injured  by  adopting  a  dangerous  alternative,  he 
may  still  recover  from  the  one  by  whose  negligence  he  has 
been  impelled  to  act.  This  is  true,  though  no  injury  would 
have  resulted  had  no  attempt  to  escape  been  made."    Bischoff 
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t/.   Railway  Co.,  120  Mo.  216;   Coulter  v.   Express  Co.,   56 
N.  Y.  585. 

I  think  it  was  a  question  for  a  jury  to  say  whether  a  reason- 
ably prudent  nnan  would  not  have  jumped  from  that  train 
when  urged  to  do  so  by  the  servant  in  charge  of 
the  brake,  who  occupied  a  position  from  which  he  '^'■^■•'■f 
could  readily  discover  danger,  when  they  took  into  tilled!**'" 
consideration   the  construction  of   a  caboose,  the 
signal  for  brakes,  and  that  the  urgency  of  the  cry  left  no  time 
for  deliberation.     I  do  not  think  this  court  should  declare,  as 
a  matter  of  law,  that  plaintiff's  conduct  was  so  unreasonably 
rash  that  he  cannot  recover,  because  his  fears  had  been  need- 
lessly aroused  by  defendant's  servant  in  charge  of  the  appli- 
ance for  stopping  the  car.     Three  out  of  the  four  passengers 
were   so  alarmed   that  they  jumped.     On  this  point  I  fully 
concur  in  the  opinion  of  the  Kansas  city  court  of  appeals  in 
Ephland  v.  Railroad  Co.,  57  Mo.  App.  loc.  cit.  163,  an  action 
for  injuries  to  another  passenger  who  had  jumped  from  this 
train  when  plaintiff  did. 

4.  I  do  not  think  the  remarks  of  the  circuit  judge  were  so 
prejudicial  as  to  constitute  error.  The  court,  I  think,  was 
moved  simply  by  a  desire  to  ascertain  if  there  was  any  proba- 
bility of  reaching  a  verdict.  He  evinced  no  desire  to  force 
the  jury  into  a  verdict,  and  I  think  his  remarks  fall  far  short 
of  a  reproof  of  the  one  juror.  I  do  not  think  his  statement 
calls  for  a  rebuke,  much  less  a  reversal. 

Burgess,  J.,  concurs  in  my  views,  except  as  expressed  ia 
paragraph  4.  As  to  that,  he  concurs  with  Judge  SHERWOOD, 
holding  the  conduct  of  the  circuit  judge  to  be  error. 
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Atchison,  Topeka  &  Santa  Ft  R.  Co. 

V. 

Hughes  (Margaret). 
{Supreme  Court  of  Kansas,  July  6,  1895.) 

Inducing  Passenger  to  Leave  Moving  Train— Violation  of  Duty  by  Com- 
panyt — It  is  negligence  on  the  part  of  a  railroad  company  for  those  in 
charge  of  a  passenger  train  to  induce  a  passenger  to  leave  the  train  while 
in  motion,  and  a  gross  disregard  of  the  duiy  it  owes  to  him  not  to  stop 
the  train  entirely,  and  give  the  passenger  ample  time  and  opportunity  to 
alight.     {Page  253.) 

What  Constitutes  Contributory  Negligence  on  Part  of  Passenger  Leaving 
Moving  Train  [(1)  pp.  257,  299]. — It  is  not  contributory  negligence/^  i^ 
ioT  a  passenger  to  alight  from  a  movmg  train  ;  but  the  question  as  to 
whether  the  act  constitutes  negligence  depends  upon  whether  the  danger 
was  so  obvious  that  a  prudent  person  would  not  under  the  circumstances 
have  made  the  attempt,  and  is  to  be  determined  by  the  jury  upon  a  con- 
sideration of  the  rate  of  speed  the  train  had  acquired,  tlie  place,  the  con- 
duct of  those  in  charge  of  the  train,  and  all  the  circumstances  connected 
with  the  act  of  alighting.    {Pajs^e  253.) 

Same — Alighting  from  Train  by  Advice  or  Command  of  Conductor  [(1) 
p.  299]. — The  mere  fact  that  the  passenger  acts  upon  the  advice  or  com- 
mand of  the  conductor  would  not  justify  him  in  attempting  to  alight 
from  the  train  when  it  was  obviously  danjjerous  to  do  so,  and  the  fault 
of  the  conductor  in  this  respect  will  not  relieve  the  passenger  from  the 
consequences  of  his  own  reckless  acts.  But  if  the  train  is  moving  very 
slowly,  and  the  passentjer,  upon  the  suggestion  or  request  of  those  in 
charge  of  the  train,  attempts  to  alight,  and  is  injured,  it  is  a  proper  Ques- 
tion for  the  jury  whether  it  was  a  prudent  or  ordinarily  careful  act,  or 
whether  it  was  a  rash  and  reckless  exposure  to  peril  and  hazard. 
{Pa^e  255.) 

Same — What  Inattention  to  Duty  on  Part  of  Passenger  will  Bar  Recov- 
eryi— A  slight  inattention  to  duty,  which  is  not  the  proximate  cause  of 
the  injury,  does  not  bar  a  recovery  for  injurv  to  a  passenger  resulting 
from  the  ordinarv  or  q:rnss  neglisjence  of  the  railroad  companv.  (Pa/rf^^T,.) 

Action  for  Death  of  Passenger  by  Wrongful  Act— Admissibility  of  Mor- 
tality Tables  in  Evidence. — While  mortality  tables  are  admissible  in  cyi 
dcMce  to  assist  the  jury  in  estimating  the  expectancy  of  life,  they  are  not 
indispensable,  and  the  jury  may  make  their  estimate  from  the  age. 
health,  habits,  and  the  physical  condition  of  the  person  at  the  time  of 
h\<  death.     {Pas^e  2^7.) 

Same  Excessive  Damages  \(\)  p.  214]. — In  the  absence  of  any  evidence 
of  partiality  on  the  part  of  the  jury.  $7830  is  not  excessive  damages  for 
the  Heath  of  a  man  40  years  of  age  of  good  health  and  habits,  and 
capable  of  earning  $42  per  month.     {Page  257.) 

Furor  to  district  court,  Osage  county.     Affirmed. 


J 
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This  action  was  brought  in  the  district  court  of  Osage  county 
by  Margaret  Hughes  against  the  Atchison,  Topeka  &  Santa 
F6  Railroad  Company  to  recover  damages  for  the  death  of 
her  husband,  John  Hughes. 

The  petition  alleges,  among  other  things,  **that  on  or 
about  one  o'clock  of  the  morning  of  March  20,  1890,  the 
said  John  Hughes,  in  company  with  his  relatives 
and  friends,  being  at  the  station  of  Seranton,  on  pei^Jon!**" 
the  line  of  defendant's  railroad,  and  being  desirous 
of  going  to  the  station  of  Peterton,  also  on  the  line  of  de- 
fendant's railroad,  purchased  and  paid  for,  from  the  ticket 
agent  of  defendant  at  Scranlon,  a  ticket  authorizing  and  em- 
powering him  to  ride  and  journey  upon  a  passenger  train  of 
defendant's  then  about  to  arrive  at  Seranton,  on  its  journey 
to  Peterton  and  points  beyond ;  thac  in  a  short  time  there- 
after said  train  arrived,  and  the  said  John  Hughes  went  on 
board  said  train,  and  took  passage  for  said  station  of  Peter- 
ton ;  that  said  train  proceeded  on  its  journey  towards  Peter- 
ton ;  that  the  conductor  of  said  train  and  in  charge  thereof 
took  up  the  ticket  of  the  said  John  Hughes,  and  was  advised 
of  the  fact  that  said  John  Hughes  and  those  with  him  were 
to  get  off  at  Peterton;  that,  as  the  train  approached  the  sta- 
tion of  Peterton,  the  conductor  informed  and  gave  said  John 
Hughes  and  his  friends  who  were  with  him  to  be  informed 
that  the  tY*ain  would  not  stop  at  Peterton,  but  would  slack  up 
speed  so  that  they  might  leave  the  train  at  the  station  in 
safety,  and  that  they  must  do  so;  that  the  train  slackened  its 
speed,  and,  m  obedience  to  the  commands,  request,  invita- 
tion, and  solicitation  of  the  said  conductor,  all  the  persons  in 
company  with  the  said  John  Hughes  left  the  train  at  a  place 
which  the  said  conductor  gave  all  of  them  to  be  informed  and 
understand  was  the  station  of  Peterton ;  that  the  said  station 
of  Peterton  was  unlighted ;  that  the  train  had  run  past  the 
station  and  platform,  and  was  then,  notwithstanding  the 
speed  had  been  slackened,  running  at  a  dangerous  rate  of 
speed  to  leave  the  train;  that  the  said  John  Hughes,  having 
but  little  experience  in  railroad  traveling,  and  relying  upon 
the  said  commands,  requests,  invitation,  and  solicitation  of  the 
said  conductor,  with  all  the  others  of  his  party,  left  the  train, 
being  deceived  by  the  said  conductor  as  to  the  place  where 
they  should  alight,  and  by  the  darkness  of  the  place,  and  as 
to  the  speed  of  the  train ;   that  the  said  John  Hughes  was  the 
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last  to  alight ;  that  the  conductor  knew  that  they  all  intended 
to  alight,  and  while  alighting  from  the  train,  and  then  knew 
that  it  was  dangerous  to  life  and  limb,  and  which  the  said 
John  Hughes  did  not  know,  nor  did  he  have  reasonable  means 
to  know ;  that  the  whole  party  were  hurried  off  the  train  by 
the  conductor;  that  one  of  the  party  was  severely  injured, 
and  the  said  John  Hughes  then  received  fatal  injuries,  from 
which  he  died  in  a  few  moments  afterwards ;  that  the  said 
John  Hughes  was  in  the  exercise  of  care  at  the  time;  and 
that  his  death  was  caused  and  produced  by  the  negligence  and 
carelessness  of  said  conductor  in  not  stopping  said  train  at  the 
platform  and  station  of  Peterton,  and  his  criminal  and  willful 
negligence  in  compelling,  commanding,  requiring,  inviting, 
and  soliciting  the  said  John  Hughes  to  leave  the  train  in  the 
night-time  at  an  unlighted  station  ground,  at  a  speed  known 
to  be  dangerous  to  him,  and  represented  to  be  safe  to  said 
John  Hughes  to  leave  the  train,  and  in  the  further  negligence 
and  carelessness  of  the  defendant  in  not  requiring  the  train  to 
stop,  in  not  by  rule  and  order  compelling  its  conductors  to 
not  put  off  passengers  while  trains  were  in  motion,  and  in 
keeping  an  unlighted  station  at  Peterton,  and  for  all  which 
negligence  and  carelessness  the  defendant  is  by  law  responsible 
and  liable;  that,  at  the  time  of  his  death,  said  Hughes  was 
40  years  of  age,  the  head  of  said  family,  supported  wholly  by 
his  labor;  and  that,  by  reason  of  his  death,  his  said  next  of 
kin  and  heirs  at  law  have  suffered  and  sustained  pecuniary 
damage  and  loss  by  his  death  to  the  extent  of  $10,000;  and 
that  this  action  is  brought  to  recover  the  same  for  their  ex- 
clusive benefit  and  use,  as  well  as  the  sum  of  $5000  for  vin- 
dictive damages  and  smart  money  by  reason  of  the  gross  acts 
of  negligence  of  defendant  heretofore  recited,  and  for  costs." 

The  answer  of  the  defendant  was  a  general  denial  and  an 
averment  of  contributory  negligence. 

In  the  second  defense,  it  is  alleged  that  the  injuries  sus- 
tained by  Hughes  were  wholly  the  result  of  his  attempt  to 
leave  the  train  while  the  same  was  in  motion,  and 
ABiwer.  while  he  was  under  the  influence  of  intoxicating 

liquor,  and  in  a  condition  produced  by  the  use  of  intoxicating 
liquor,  such  as  to  render  him  unable  to  safely  alight  from  a 
train  in  motion. 

No  reply  was  filed. 

The  case  was  tried  at  the  April  term,  1890;  and,  upon  the 
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testimony,  the  jury  found  that  John  Hughes  came  to  his 
death  by  reason  of  the  negligence  of  the  conductor  and 
brakeman  in  failing  to  stop  the  train  at  the  station  of  Peter- 
ton,  and  see  him  safely  off.  It  was  found  that  they  required 
him  to  get  off  near  the  depot  while  the  train  was  in  motion 
and  running  at  a  dangerous  rate  of  speed. 

It  was  further  found  that  he  was  40  years  of  age ;  that  his 
occupation  was  a  coal  miner;  that  he  was  capable  of  earning 
$42  per  month ;  and  that  he  might  be  reasonably  expected 
to  earn  such  wages  for  a  period  of  25  years. 

The  general  verdict  was  in  favor  of  the  plaintiff  below,  and 
the  damages  awarded  were  $7830. 

The  railroad  company  brings  the  case  here  for  review. 

A.  A.  Nurd  2ind  W,  Little  fields  for  plaintiff  in  error. 
Henry  B.  Hughbanks  and  Frank  A.  Hay^  for  defendant  in 
error. 

» 

Johnston,  J.  (after  the  foregoing  statements). — The  first 
contention  of  the  railroad  company  is  that,  upon  the  plead- 
ings, judgment  should  have  been  given  in  its  favor. 
The  basis  of  this  claim  is  that  contributory  negli-  ^^\''\y]' 
gence  was  set  up  as  a  defense  m  the  answer  of  the  ^  reply, 
railroad  company,  and  that,  as  there  was  no  reply 
or  denial  of  the  averment  of  contributory  negligence,  it  must 
be  taken  as  true. 

The  petition  alleged  that  the  deceased  was  in  the  exercise 
of  care  when  he  attempted  to  alight  from  the  train  upon 
the  order  of  the  conductor,  and  the  answer  of  the  company 
contained  a  general  denial  of  all  the  averments  of  the  peti- 
tion. 

If  any  reply  was  necessary  to  close  the  issue,  it  appears  to 
have  been  overlooked  and  waived  by  the  parties,  and  to  have 
been  regarded  as  unnecessary  by  the  court. 

The  parties  evidently  proceeded  upon  the  theory  that  an 
issue  had  been  fairly  raised  as  to  whether  Hughes  was  in  the 
exercise  of  due  care  when  the  fatality  occurred.  A  great  part 
of  the  testimony  produced  at  the  instance  of  the  parties  bore 
upon  that  question,  and  no  objection  was  made  by  the  rail- 
road company  that  the  pleadings  were  insufficient,  nor  that 
the  absence  of  a  reply  entitled  it  to  a  judgment. 

At  the  commencement  of  the  trial,  an  objection  was  made 
to  the  admission  of  any  testimony,  but  the  ground  of  the  ob* 
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jection  was  that  the  petition  failed  to  state  sufficient  facts  to 
constitute  a  cause  of  action ;  and,  at  the  end  of  the  testimony 
offered  to  sustain  the  allegations  of  the  petition,  a  demurrer 
to  the  evidence  was  interposed,  which  was  overruled. 

Neither  of  these  objections  called  the  attention  of  the  court 
to  the  necessity  or  omission  of  a  reply.  In  view  of  the  con- 
duct of  the  parties  in  the  course  of  the  trial,  the  objection 
that  there  was  no  reply  comes  too  late,  and  cannot  be  heard 
for  the  first  time  in  the  supreme  court. 

The  next  contention  of  the  railroad  company  is  that  the 
conduct  of  the  deceased  in  attempting  to  alight  from  the 
train  on  a  dark  night,  when  it  was  in  motion,  was  reckless 
negligence,  although  he  may  have  been  invited  or  commanded 
by  the  conductor  to  do  so,  and  therefore  the  court  erred  in 
refusing  the  request  of  the  defendant  to  instruct  the  jury  to 
return  a  verdict  in  its  favor. 

On  the  night  of  March  19,  1890,  John  Hughes,  his  boy, 
who  was  about  1 1  years  old,  James  O'Melia,  his  father-in-law, 
Fact!.  ^^^^  ^^^  about  68   years  old,  and   Alex  O'Melia, 

his  brother-in-law,  about  26  years  of  age,  boarded 
a  regular  passenger  train  of  the  railroad  company  at  Scran  ton, 
for  the  purpose  of  riding  to  Peterton,  a  station  about  12 
miles  away.  Hughes  and  the  elder  O'Melia  took  seats  near 
together,  in  the  front  end  of  a  coach,  while  the  younger 
O'Melia  and  the  boy  found  seats  in  the  rear  end  of  the  same 
coach.  Alex  O'Melia  had  procured  the  tickets  for  the  party, 
and  they  were  taken  up  by  the  conductor  shortly  after  the 
departure  from  Scranton. 

The  testimony  of  the  plaintiff  below  tended  to  show  that, 
before  reaching  Peterton,  the  conductor  told  Alex  O'Melia 
that  the  train  would  not  come  to  a  full  stop  at  Peterton,  but 
would  only  slow  up  for  them  to  get  off,  when  Alex  re- 
sponded that  the  train  ought  to  be  stopped,  to  enable  the 
two  older  men,  who  were  sitting  at  the  front  end  of  the  coach, 
to  get  off,  and  in  reply  the  conductor  advised  him  to  take 
care  of  himself,  and  let  the  others  take  care  of  themselves. 
It  tended  to  show  that  after  the  whistle  had  been  sounded 
for  the  station,  and  as  they  approached  the  station  of  Peter- 
ton, Hughes  and  James  O'Melia  were  told  that  this  was  their 
station,  and  to  get  up  and  get  off,  which  they  proceeded  to 
do.  Alex  O'Melia  and  the  boy  went  out  on  the  rear  platform  of 
the  coach ;  and  when  they  arrived  at  the  station,  and  the 
train  was  running  slowly,  Alex  took  the  boy  in  his  arms,  and 
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jumped  upon  the  platform.  The  conductor  was  on  the  plat- 
form of  the  next  car,  and  inquired  if  all  were  off,  when  Alex 
told  him  that  they  were  not.  Nevertheless,  the  conductor 
gave  a  signal,  and  the  train  commenced  to  run  faster.  Alex 
walked  a  few  steps  along  the  platform,  and  found  his  father 
lying  on  his  face  and  hands,  and  a  little  further  along,  and  be- 
yond the  platform,  the  body  of  Hughes  was  found  in  a  man- 
gled condition.  The  arrival  of  the  train  was  after  midnight, 
when  it  was  very  dark,  and  the  station  was  not  lighted,  nor 
was  there  any  orfe  in  charge  of  the  same. 

It  is  true  that  the  testimony  offered  in  behalf  of  the  rail- 
road company  is  to  the  effect  that  the  train  came  to  a  full 
stop  at  Peterton,  and  that  they  remained  at  the  station  be- 
tween two  and  three  minutes,  giving  ample  time  for  passen- 
gers to  leave  the  train.  Testimony  was  offered  to  show  that 
Hughes  had  been  sleeping,  and  remained  on  the  train  until 
after  they  departed  from  Peterton,  and  that  he  jumped  from 
the  train  after  it  had  left  the  station,  and  while  it  was  in  mo- 
tion. An  effort  was  also  made  to  show  that  he  was  somewhat 
intoxicated  at  that  time. 

Some  of  the  circumstances  developed  in  the  case  strongly 
tended  to  sustain  the  theory  of  the  plaintiff,  but  the  conflict 
in  the  testimony  has  been  settled  by  the  jury,  and  we  must 
assume  that  upon  all  disputed   questions,  the  facts  are  as  the 
testimony  of  the  plaintiff  below  would  show.     Ac-  .  ,    , 
ceptmg  that  offered  m  her  behalf  as  true,  the  com-  MM^rto 
pany  was  clearly  guilty  of  culpable  negligence.      It  i*«venioTio» 
is  well  settled  that  it  is  negligence  on   the  part  of  *"  "' 
a  railroad  company  for  those  in  charge  of  a  passenger  train 
**  to  induce  a  passenger  to  leave   the  train  while  in  motion, 
and  a  gross  disregard  of  the  duty  it  owes  to  him  not  to  stop 
the  train  entirely,  and  give  the  passenger  ample  time  and  op- 
portunity to  alight."     Filer  v.  Railroad   Co.,   49   N.  Y.  51; 
Bucher  z/.  Railroad  Co.,  98  N.  Y.    128,   21   Am.    &   Eng.  R. 
Cas.  361;   Beach,   Contrib.   Neg.  160,  2   Am.    &  Eng.    Enc. 
Law,  761. 

It  is  not  contributory  negligence  per  se  for  a  passenger  to 
leave  a  train  which  is  in  motion.     Of  course,  a  passenger  must 
exercise  ordinary  care;   and  if  he  voluntarily  places  himself 
in  a  perilous  position,   and   incurs  a  danger  so  ob- 
vious that  an   ordinarily  prudent   man  would  not  ^®"*'^"»"^®'t 
encounter  it,  there  can  be  no  recovery.     Whether 
the  act  of  Hughes  in  leaving  the  train  while  it  was  in  motion 
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constitutes  contributory  negligence  barring  a  recovery  depends 
upon  whether  the  danger  was  so  patent  that  a  prudent  man, 
under  the  circumstances,  would  not  have  made  the  attempt. 
We  think  it  was  clearly  a  question  of  fact  for  the  jury  to  de- 
termine. 

According  to  the  testimony  of  the  plaintiff,  the  train  was 
running  slowly,  and  at  such  a  diminished  rate  of  speed  the 
motion  of  the  train  may  have  been  hardly  perceptible.  From 
the  testimony  it  would  appear  that  James  O'Melia  was  unable 
to  determine  whether  the  train  was  actually  in  motion  when 
he  attempted  to  alight.  The  fact  that  there  was  no  light  at 
the  station  made  it  the  more  difficult  to  decide  as  to  the  mo- 
tion of  the  train  and  the  danger  of  leaving  it.  Then  he 
would  naturally  think  that  the  train  would  be  brought  to  a 
stop,  and  the  conductor  would  not  invite  him  to  leave  the  car 
when  it  was  unsafe  to  do  so.  Of  course,  the  mere  fact  that 
he  acted  upon  the  advice  or  command  of  the  conductor  would 
not  justify  him  in  attempting  to  alight  from  the  train  when  it 
was  obviously  dangerous,  and  the  fault  of  the  conductor 
would  not  relieve  the  passenger  from  the  consequences  of  his 
own  reckless  acts.  **  When,  however,  the  passenger,  under 
the  encouragement  or  instruction  of  the  company's  servants, 
makes  the  leap,  and  suffers  an  injury  therefrom,  such  an  act 
on  the  part  of  the  passenger  is  not  generally  held  contributory 
negligence ;  but  when  the  passenger  leaves  the  train  voluntar- 
ily, even  though  at  the  suggestion  of  the  conductor  or  other 
trainmen,  while  the  train  is  in  motion,  it  is  a  question  for 
the  jury  whether  he  acted  as  a  prudent  man  under  the  circum- 
stances."    Beach,  Contrib.  Neg.  §  148. 

In  the  Filer  case,  already  cited,  the  following  language  is 
used  :  **  That  there  was  more  hazard  in  leaving  a  car  while  in 
motion,  although  moving  ever  so  slowly,  than  when  it  is  at 
rest,  is  self-evident.  But  whether  it  is  imprudent  and  care- 
less to  make  the  attempt  depends  upon  the  circumstances: 
and  where  a  party,  by  the  wrongful  act  of  another,  has  been 
placed  in  circumstances  calling  for  an  election  between  leaving 
the  cars  or  submitting  to  an  inconvenience  and  a  further 
wrong,  it  is  a  proper  question  for  the  jury  whether  it  was  a 
prudent  and  ordinarily  careful  act,  or  whether  it  was  a  rash 
and  reckless  exposure  of  the  person  to  peril  and  hazard." 
See,  also.  Railroad  Co.  v.  Crunk,  119  Ind.  542,  41  Am.  & 
EncT.  R.  Cas.  158;   Nichols  v.  Railway  Co.,  68  Iowa  732,  27 
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Am.  &  Eng.  R.  Cas.  183;  Carr  v.  Railroad  Co.,  98  Cal.  366; 
Odom  V.  Railroad  Co.,  45  La.  Ann.  1201 ;  Carruth  v.  Rail- 
road Co.,  Id.  736;  Cousins  v.  Railroad  Co.,  96  Mich.  386, 
2  Am.  &  Eng.  Enc.  Law,  762,  and  cases  heretofore  cited. 

If  the  conductor  hustled  Hughes  and  the  other  passengers 
from  the  cars  at  Peterton,  in  the  darkness,  as  the 
witnesses  for  the   plaintiff  below  have  stated,  he  *"•**"  «iiowing 
was  certainly  guilty  of  gross  negligence,  when  it  was  negligence, 
his  duty  to  exercise  the  highest  degree  of  reason- 
able care  in   safely  setting  them  down  at   the   station;   and, 
under  the    authorities   which  have   been  cited,  it  was  clearly 
a  question  for  the  jury  to  determine  whether  Hughes  was  in 
the  exercise  of  ordinary  care  when  he  obeyed  the  order  of  the 
conductor,  and  attempted  to  alight  from  the  train. 

Some  objections  are  made  to  the  answers  given  by  the  jury 
to  the  special  questions  submitted,  but  we  find  nothing  sub- 
stantial in  them.  In  response  to  one  question,  the  jury  an- 
swered that  the  body  of  Hughes  was  found  from  60  to  90 
feet  below  the  south  end  of  the  depot,  while  most  of  the  tes- 
timony fixed  the  point  at  about  120  feet  from  the  depot. 
We  do  not  deem  the  answer  to  be  of  much  importance,  but 
an  examination  of  the  testimony  shows  that  the  witnesses  only 
estimated  the  distance,  and  did  not  undertake  to  give  the  ex- 
act measurement.  We  think  there  was  testimony  to  sustain 
the  findings  that  were  made,  and  we  can  see  no  such  incon- 
sistency in  the  findings  as  will  justify  a  reversal. 

It  is  next  insisted  that  the  court  erred  in  its  instructions  to 
the  jury  by  requiring  the  application  of  the  rule  of  compara- 
tive negligence,  instructing  in  regard  to  gross  negligence,  and 
m  other  respects  in  the  giving  and  refusing  of  instructions. 
The  court  in  its  charge  stated  the  rules  which  gov- 
ern where  there  is  mutual  or  concurring  negligence.   J"»"«'nti«»  to 
It  also  recognized  different  degrees  of  negligence,   ©"piiwieiiger. 
and  in  doing  so,  to  some  extent  seemed  to  place 
the  gross  negligence  of  the  company  against  the  slight  negli- 
gence of  the  deceased. 

Evidently,  the  trial  court  had  in  mind  some  of  the  decisions 
of  this  court  where  it  is  held  that  a  slight  inattention  to  duty, 
which  is  not  the  proximate  cause  of  the  injury,  does  not  bar 
a  recovery  for  injur>'  resulting  from  the  negligence  of  another. 
Although  some  of  the  language  employed  was  objectionable, 
it   IS   clear  that  the  court   did  not    indorse    the  doctrine  of 
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comparative  negligence,  nor  give  the  jury  to  understand  that, 
if  Hughes  was  guilty  of  ordinary  negligence  contributing  to 
his  death,  there  might  be  a  recovery,  because  the  company 
was  guilty  of  greater  negligence.  The  passenger  is  required 
to  exercise  ordinary  care,  and  his  failure  to  exercise  the  high- 
est or  extraordinary  care  will  not  preclude  a  recovery  for  an 
injury  caused  by  the  gross  or  ordinary  negligence  of  the  rail- 
road company.  It  is  conceded  that  extraordinary  care  is  not 
required  of  a  plaintiff  who  brings  an  action  of  negligence,  and 
that  slight  negligence  on  his  part  will  not  defeat  a  recovery. 

In  the  case  of  Railway  Co.  v.  Peavey,  29  Kan.  180,  cited 
by  plaintiff  in  error,  it  is  said  that  "it  is  settled  in  this  state 
that  a  party  may  recover  for  injuries  done  to  him  or  his  prop- 
erty caused  by  the  negligence  of  another,  even  if  his  negli- 
gence is  slight."  While  this  view  was  adopted,  and  degrees 
of  negligence  were  recognized,  at  the  same  time  the  court 
plainly  instructed  the  jury,  and  kept  it  before  them  through- 
out the  charge,  that,  if  Hughes  failed  to  exercise  ordinary 
care  and  prudence  in  jumping  from  or  leaving  the  train,  there 
could  be  no, recovery  for  his  death.  Taking  all  the  instruc- 
tions together,  we  think  the  jury  was  not  misled  by  the  lan- 
guage of  the  court  which  is  complained  of,  and  that,  under 
the  decisions,  it  cannot  be  held  that  prejudicial  error  was 
committed  in  charging  the  jury  as  to  the  care  required  of  the 
company  and  of  the  deceased.  Railway  Co.  v,  Rollins,  5  Kan. 
167;  Sawyer  v,  Sauer,  10  Kan.  466;  Railway  Co.  v.  Pointer, 
14  Kan.  37;  Railway  Co.  v.  Young,  19  Kan.  488;  Railway 
Co.  V.  Richardson,  25  Kan.  391 ;  Railway  Co.  v,  Peavey,  29 
Kan.  170;    Railway  Co.  7^  Henry,  36  Kan.  565,  14  Pac.  I. 

The  testimony  which  was  introduced  warranted  the  court 
in  stating  the  rule  of  gross  negligence  to  the  jury,  and,  after 
an  examination  of  the  entire  charge,  we  are  satisfied  that  the 
rcaiaining  objections  to  the  rulings  upon  the  instructions 
given  and  refused  are  not  substantial,  nor  can  error  be  pred- 
icated on  them. 

The  final  objection  is  that  the  damages  allowed  are  exces- 
sive. According  to  the  testimony,  Hughes  was  40  years  of 
age,  a  man  of  good  habits,  with  good  health  and  a  sound 
body.  He  was  an  industrious  man,  who  had  been  engaged 
in  mining,  and  who  had  earned  wages  as  high  as  $5  per  day; 
and  the  jury  found  that  in  his  usual  vocation  he  was  capable 
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of  earning  $42  per  month,  and  his  earnings  were  computed  for 
a  period  of  25  years. 

It  is  said  that  no  mortality  tables  were  introduced  to  show 
the  probable  duration  of  the  life  of  the  deceased. 
Such  tables  are  admissible  in  evidence,  to  assist  the  ^f'^^^!^^^ 
jury  in  estimating  the  expectation  of  life,  but  they  ubiet. 
are  not  indispensable.     The  jury  may  make  their 
estimate  from  the  age,  health,  habits,  and  the  physical  con- 
dition of  the  person  at  the  time  of  his  death. 

The  court  cannot  interfere  with  the  verdict  of  the  jury  upon 
the  ground  of  excessive  damages,  unless  they  are 
so  great  as  to  appear  to  have  been  given  under  the  ^l^,^ 
influence  of  partiality  or  prejudice.     Although  the 
amount  awarded  was  liberal,  we  cannot  disturb  the  judgment 
on  the  ground  of  excessive  damages. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  justices  concurring. 


ABSTRACTS  OF  RECENT  DECISIONS 

(1)  p.  Jumping  from  Moving  Train —  Contributory  Negligencos — In 
Atciiison,  Topeka  &  S.  P.  R.  Co.  v.  O'Melia,  (Kan.,  1895)  41  Pac. 
Rep.  437,  tiie  court  said  :  "The  cause  of  action,  and  tiie  cause  of 
action  in  the  case  of  Railroad  Co.  v.  Hughes  (decided  by  the  supreme 
court  of  Kansas  on  July  6,  1895),  ante^  p.  248,  both  originated  at  the 
same  time,  and  both  out  of  the  same  failure  of  the  train  on  which 
the  parties  were  passengers  to  stop  at  its  station  at  Peterton.  Each 
parly  leaped  from  the  moving  train.  Hughes  was  killed,  and  suit 
was  brought  by  h's  widow  for  the  recovery  of  damages  for  wrong- 
fully and  negligently  causing  his  death.  O'Melia  was  injured,  but 
survived.  The  cases  were  both  tried  in  the  same  court,  before  the 
same  judge,  one  on  the  13th  day  of  November  and  the  other  on  the 
i4th*of  November.  The  same  instructions  were  given  in  both  cases  in 
relation  to  the  question  of  negligence.  Hughes  recovered  judgment 
for  over  $2000,  and  the  case  was  decided  by  the  supreme  court. 
O'Melia  recovered  less  than  $2000,  and  this  case  was  duly  certified 
down  by  the  supreme  court  to  the  appellate  court  for  its  decision. 
The  construction  put  upon  the  instruction  of  the  trial  court  by  the 
supreme  court  is  followed  in  this  case." 

Same.— It  is  negligence  on  the  part  of  a  passenger  to  alight  from  a 
moving  train.  Victor  v.  Pennsylvania  R.  Co.,  164  Pa.  St.  195, 
citing  Railroad  Co.  v,  Aspell,  23  Pa.  St.  147;  McClintock  v.  Railroad 
Co.,  21  Wkly.  Notes  Cas.  133. 

Same — Same — Test  as  to  Negligence, — The  true  test  as  to  whether 
2  IN.  B  )  A.  &  E.  R.  Cas.— 17 
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alighting  from  a  moving  train  was  negligence  or  not  is  whether  the 
conduct  of  the  person  injured  was  that  of  an  ordinarily  prudent 
person.  Jacob  v»  Flint  &  P.  M.  R.  Co.,  (Mich.)  63  N.  W.  Rep. 
502. 

Same — Same — Jumping  Off  in  the  Dark, — A  passenger  who  jumps 
from  a  rapidly  moving  train  at  night,  when  it  is  so  dark  that  he  can- 
not see  where  the  jump  will  land  him,  is  guilty  of  such  negligence 
as  will  preclude  a  recovery.  Rothstein  v.  Pennsylvania  R.  Co.,.  33 
Atl.  Rep.  379. 

Same — Same — Failure  to  Look  for  Approaching  Train* — A  person 
leaving  a  slowly  moving  train  in  the  night-time  who  fails  to  look  for 
a  train  approaching  from  the  opposite  direction  is  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in  the  absence  of  evidence 
that  he  saw  the  train  or  knew  that  it  was  approaching.  McDonald 
V.  Kansas  City  &  I.  R.  Co.,  (Mo.)  29  S.  W.  Rep.  848;  distin- 
guishing Weber  v,  R.  Co.,  100  Mo.  198,  41  Am.  &  Eng.  R. 
Cas.  117. 

Same — Same — Boy  Helped  Off  Train  by  Passenger. — Although  a 
railroad  company  is  negligent  in  failing  to  stop  its  train  a  reasonable 
length  of  time  for  its  passengers  to  disembark  and  in  failing  to  pro- 
vide reasonable  and  proper  facilities  for  that  purpose,  yet  if  a  boy 
four  years  of  age,  traveling  with  his  mother,  sustains  no  injury  by 
reason  of  that  negligence,  but  receives  injuries  by  being  helped  or 
dropped  from  the  car  by  a  passenger  on  the  train,  after  it  had  started 
to  move,  and  the  act  of  such  passenger  in  putting  the  child  off  the 
moving  train  was  not  such  an  act  as  might  reasonably  have  been 
anticipated  under  ordinary  circumstances  from  the  negligent  act  of 
the  company  as  a  natural  and  probable  result  thereof,  then  the  act 
of  such  third  person  is  an  independent  cause  of  the  injury,  and  the 
company  is  not  liable  therefor.  Texas  &  P.  R.  Co.  v,  Beckworth, 
(Tex.  Civ.  App.)  32  S.  W.  Rep.  347. 

Same — Same — Failure  to  Request  Driver  of  Street  Car  to  Stop. — It 
appearing  by  the  evidence  that  although  a  passenger  had  requested 
the  driver  of  a  street  car  to  stop  at  a  designated  place,  and  had  re- 
ceived a  rude  and  profane  answer,  yet,  upon  failure  of  the  driver  to 
stop,  he  had  jumped  from  the  car  while  it  was  in  motion,  and  with- 
out again  requesting  the  driver  to  stop,  or  notifying  him  of  his  pur- 
pose then  to  alight,  and  it  not  appearing  that  the  driver,  when  he 
struck  the  team,  knew  that  the  plaintiff  was  attempting  to  alight,  or 
that  there  was  any  such  emergency  as  would  justify  the  plaintiff  in 
alighting  from  the  moving  car,  the  court  committed  no  error  in 
granting  a  nonsuit.     Outen  v.  North  &  South  St.  R.  Co.,  94  Ga.  662. 

Same — Same — Passenger  on  Wrong  Train  by  Nej^ligence  of  Com- 
pany.— The  negligence  of  a  railroad  company  in  causing  a  person  to 
go  upon  a  wrong  train  will  not  excuse  negligence  on  his  part  in 
alighting  from  a  swiftly  moving  train.  Rothstein  7k  Pennsylvania  R. 
Co.,  (Pa.)  33  Atl.  Rep.  379. 

Same — Same — Duty  of  Company — Degree  of  Care — Instruction. — It 
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is  error  to  instruct  the  jury  as  to  the  degree  of  care  due  by  a  horse- 
railway  company  to  a  passenger  who  alights  from  a  moving  car  that 
*'the  defendant  was  bound  to  so  control  the  speed  of  the  car  as  to 
insure  "  the  safely  of  the  passenger.  New  Jersey  Traction  Co.  v. 
Gardner,  (N.  J.)  31  Atl.  Rep.  893. 

Same — Same — Failure  to  Allow  Passenger  Sufficient  Time  to 
Alight. — Railroad  trains  should  be  stopped  to  afford  passengers 
necessary  time  to  get  off  at  their  destinations ;  and '  if  a  passenger 
is  injured  in  attempting,  under  the  directions  of  the  conductor,  to 
alight  at  his  station  from  the  moving  train,  the  railroad  company 
will  be  responsible  for  the  injuries.  Citing  2  Harris  Dam.  Corp. 
§  596;  Lehman  v.  Railroad  Co.,  37  La.  Ann.  705;  Odom  v.  Railroad 
Co.,  45  La.  Ann.  1204.     Jones  v.  Texas  &  P.  R.  Co.,  47  La.  Ann. 

383. 

(2)  Same— Same— Exception  to  Rule— Leaving  Train  by  Direction  or 
Invitation  of  Tuain  Handss — To  the  rule  that  a  passenger  is  guilty  of 
negligence  in  alighting  from  a  moving  train  there  are  well-recognized 
exceptions,  as  where  the  passenger  leaves  the  train  by  direction  of 
the  company's  agents,  or  is  placed  in  peril  through  their  neglect,  or 
is  in  the  act  of  alighting  and  cannot  retrace  his  steps,  and  others  in 
which  the  question  of  negligence  is  to  be  determined  by  the  jury. 
Victor  r.  Pennsylvania  R.  Co.,  164  Pa.  St.  195;  Johnson  v.  Railroad 
Co.,  70  Pa.  St.  357;  Railroad  Co.  v,  Lyons,  129  Pa.  St.  113,  41  Am. 
&  Eng.  R.  Cas.  154. 

Same — Same — Same, — A  passenger  is  guilty  of  contributory  negli- 
gence in  jumping  from  a  moving  train  unless  invited  to  do  so  by  the 
train  hands  and  the  attempt  is  not  obviously  dangerous,  and  neither 
the  fact  that  the  conductor  failed  to  stop  the  train  as  he  promised,  nor 
the  anxiety  of  the  passenger  to  see  a  sick  child,  will  excuse  the  neg- 
ligence. Burgin  v.  Richmond  &  D.  R.  Co.,  115  N.  Car.  (^1^%  citing 
Broune  v.  Railroad  Co.,  108  N.  Car.  34,  47  Am.  &  Eng.  R.  Cas.  544; 
Lambeth  v.  Railroad  Co.,  66  N.  Car.  494;  Walker  v.  Railroad  Co., 
41  La.  Ann.  795,  41  Am.  &  Eng.  R.  Cas.  172;  Jewell  v.  Railway  Co., 
54  Wis.  610,  6  Am.  &  Eng.  R.  Cas.  379;  Railroad  Co.  v*  Morris,  31 
Grat.  200;    Nelson  v^  Railroad  Co.,  68  Mo.  593;  2  Wood   Ry.  Law 

Same — Same — Same, — Upon  the  announcement  of  a  station,  plain- 
tiff, a  female  passenger,  walked  to  the  front  platform  of  the  car  and 
at  the  suggestion  of  the  brakeman  crossed  the  platform  to  the  next 
car.  The  train  stppped  to  let  a  train  out  of  the  station,  but 
again  started,  when,  supposing  the  train  was  leaving  the  station,  she 
spoke  to  the  conductor  and  the  brakeman,  but  failing  to  attract  their 
attention,  stepped  from  the  car  to  the  station  platform,  and,  real- 
izing her  danger,  she  grasped  the  railing  of  the  car  and  went  off 
backwards.  Held^  that  she  was  guilty  of  such  negligence  as  pre- 
cluded a  recovery.     Victor  ?'.  Pennsylvania  R.  Co.,  164  Pa.  St.  195. 

Same — Same— Calling  Out  Station — Experience  in  Railroad  Travel. — 
A  girl    18  years  of  age,  with  experience  in  traveling  on  railroads* 
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who  on  hearing  a  station  called  out  proceeds  to  the  car  platiorniy 
and,  believing  she  has  passed  her  station,  steps  from  the  car  while  it 
is  moving  at  a  rate  of  about  four  miles  an  hour,  is  guilty  of  contrib- 
utory negligence,  although  a  brakeman  was  standing  on  the  platform 
at  the  time.  Jacob  v.  Flint  &  P.  M.  R.  Co.,  (Mich.)  63  N.  W. 
Rep.  502. 

Same — Same — Sufficiency  of  Petition. — A  petition  averring  that 
plaintiff,  a  passenger  on  a  railroad  train,  requested  the  conductor  to 
stop  at  a  point  where  passengers  were  usually  let  off  by  request;  that 
when  the  train  reached  the  point,  which  was  a  safe  place  to  get  off» 
it  slowed  a  little,  and  after  passing  the  point  in  question,  and  while 
the  train  was  in  motion,  an  employe  directed  him  to  get  off;  and 
that,  it  being  very  dark,  and  being  led  to  believe  that  he  was  at  the 
point  where  he  desired  to  get  off,  he  did  get  off,  and  sustained  the 
injury  complained  of,  is  defective  because  failing  to  show  that  the 
injury  was  caused  by  reason  of  his  alighting  from  the  train  at  an 
unsafe  or  dangerous  place,  or  that  his  getting  off  in  the  dark  and 
under  the  circumstances  surrounding  him  was  not  obviously  danger- 
ous, and  his  own  conduct  reckless  and  imprudent.  Durham  v,  Lou- 
isville &  N.  R.  Co.,  (Ky.)  29  S.  W.  Rep.  737. 

Same— ^w^ — Same, — Although  a  declaration  does  contain  some 
loose  allegations  that  the  plaintiff  was  injured  by  the  negligence 
of  the  employes  of  a  defendant  railway  company  in  certain  specified 
respects,  but  shows  clearly  by  other  allegations  that  this  negligence 
was  not  the  real  cause  of  the  injury  ;  and  the  true  meaning  of 
the  declaration,  taking  together  all  of  its  averments,  and  fairly  con- 
struing them,  is  that  the  negligence  which  did  cause  the  injury  was 
tliat  of  a  flagman  in  ordering  the  plaintiff  to  alight  from  a  moving 
train  in  the  dark  at  an  unsafe  place,  and  this  being  the  plaintiff's 
real  cause  of  action,  if  he  had  any  at  all,  and  the  declaration  failing 
to  allege  that  the  flagman  had  any  authority  to  give  such  order,  or 
that  liie  giving  of  it  was  within  the  scope  of  his  duties,  or  that  he 
gave  it  by  direction  of  the  conductor,  it  was  held  that  no  cause  of 
action  was  set  forth,  and  that  a  demurrer  to  the  same  should  have 
been  sustained.     Savannah,  F.  &  W.  R.  Co.  v.  Wall,  (Ga.)  23  S.  E. 

Rep.  197. 

Same— .S'tfw^ — Setting  aside  Verdict,— "£*vtn  if  the  evidence  intro- 
duced upon  the  trial  was  sufficient  to  show  that  the  flagman,  under 
instructions  from  the  conductor,  in  fact  had  authority  to  see  to  the 
plaintiff's  alighting  from  the  train,  and  accordingly  to  give  him  the 
order  to  do  so,  and  even  if  the  giving  of  the  order  was,  under  all  the 
circumstances,  negligence,  the  verdict  cannot  stand.  The  declara- 
tion not  setting  forth  a  complete  cause  of  action,  the  trial  and  its 
results  were  mere  nullities.  Savannah,  F.  &  W.  R.  Co.  v.  Wall, 
(Ga.)  23  S.  E.  Rep.  197. 

%z.m^  -Same— Instruction, — In  an  action  for  personal  injuries  sus- 
tained by  alighting  from  a  moving  train  it  is  not  error  to  instruct  the 
jury  that  if  plaintiff,  under  the  circumstances  stated,  voluntarily  got 
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out  of  a  car  upon  the  steps  while  the  train  was  in  motion,  and  vol- 
untarily got  off,  or  **  deliberately  *'  jumped  off,  or  was  even  thrown 
off  by  the  motion  of  the  car  and  thereby  injured,  he  was  guilty  of 
contributory  negligence,  and  could  not  recover.  Hoehn  v.  Chicago, 
P.  &  St.  L.  R.  Co.,  152  111.  223. 

Same — Same — Same. — Modifying  an  instruction  stating  as  a  propo- 
sition of  law,  that  the  alighting  of  a  passenger  from  a  moving  train 
constitutes  contributory  negligence,  by  making  the  question  of  neg- 
ligence depend  upon  the  fact  whether  or  not  the  train  had  sto|)ped 
a  reasonable  length  of  time  to  allow  passengers  exercising  reason- 
able care  and  diligence  to  get  off  the  train,  is  not  erroneous.  Chi- 
cago &  A.  R.  Co.  V,  Byruni,  153  111.  131. 

Same — Same — Same. — In  an  action  by  a  minor  for  injuries  sus- 
tained while  leaving  a  moving  train,  an  instruction  which  in  effect 
authorizes  the  jury  to  find  for  the  plaintiff  if  his  mother,  who  was 
traveling  with  him,  was  injured  while  getting  off  the  train  in  the 
exercise  of  ordinary  care,  is  erroneous.  Texas  &  P.  R.  Co.  v.  Beck- 
worth,  (Tex.  Civ.  App.)  32  S.  W.  Rep.  347. 

Same— Same — Same. — In  an  action  to  recover  for  personal  in- 
juries sustained  by  alighting  from  a  moving  train,  it  appeared  that 
the  accident  occurred  about  half  past  2  in  the  daytime;  that  plain- 
tiff was  in  full  possession  of  all  his  faculties;  that  he  was  not  invited 
or  instructed  by  any  of  the  train  employes  to  alight  from  the  mov- 
ing train  ;  that  there  was  nothing  to  divert  or  distract  his  attention, 
or  to  cause  him  to  act  under  any  sudden  impulse,  or  under  appre- 
hension of  impending  peril ;  and  that  there  was  no  necessity,  or  even 
occasion,  for  his  alighting  from  the  moving  car,  except  to  avoid  the 
slight  inconvenience  of  being  carried  past  his  destination,  and  it 
was  held,  that  an  instruction  "  that,  if  this  accident  occurred  while 
plaintiff  was  in  the  act  of  getting  off  the  car  while  it  was  in  motion, 
then  he  cannot  recover,"  was  correct.  Butler  v.  St.  Paul  &  D.  R.  Co. 
(Minn.)  60  N.  W.  Rep.  1090. 

The  court  said:  "It  is  entirely  clear  from  the  record  that  what  the 
court  meant,  Jind  what  the  jury  must  have  understood  liim  as  meaning, 
by  *  getting  off  the  car/  was,  not  going  upon  the  steps  of  the  platform 
but  jumping  or  alighting  from  the  steps  to  the  jiround."  *  *  *  "The 
act  was  purely  voluntary,  and  not  done  under  any  exceptional  or  pe- 
culiar circumstances.  Furthermore,  as  phiiniiff  could  have  *  struck  the 
ground  '  but  once  upon  leaving  or  getting  off  the  car,  it  necessarily  fol- 
lows that  if,  instead  of  beinof  thrown  down  by  the  jerk  of  the  train,  as 
he  claims,  he  voluntarily  alighied  from  the  car,  the  place  where  he  thus 
alighted  must  have  been  where  he  'struck  the  ground,'  which,  accord- 
ing to  his  own  testimony,  was  at  least  150  feet  beyond  the  station,  where 
there  was  no  platform,  and  where  he  would  have  to  jump  from  the  car 
step  to  the  level  of  the  ground.  The  great  contention  of  counsel  isthat» 
even  if  plaintiff  voluntarily  alighted,  the  court  was  not  justified  in  hold- 
ing that  this  was  nej^^ligence /^r  j^,  because  there  was  evidence  tending 
to  provf*  that  the  train  was  *  movino:  very  slow,'  '  coming  to  a  perfect 
siaridsiiiL'  'almost  to  a  stop.'  Wiiatevcr  the  evidence  mav  tend  to 
show  as  to  the  previous  speed  of  the  :rain,  there   is   none  tending  to 
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prove  that  it  was  moving  at  such  slow  rate  of  speed  when  plaintiff 
reached  a  point  150  feet  past  the  station,  where,  if  at  ail.  he  attempted  to 
alight.  On  the  contrary,  the  physical  fact  (admitted  by  plaintiff  him- 
sell)  that,  after  he 'struck  the  ground,'  the  momentum  which  he  had 
acquired  from  the  forward  motion  of  the  train  carried  him  *a  rod  or 
such  a  matter,'  demonstrates  that  the  train  must  have  been  moving  at  a 
considerable  rate  of  speed.  It  seems  to  us  that  there  is  no  room  for  any 
other  conclusion,  among  men  of  reasonable  intelligence  and  prudence, 
than  that  to  attempt  to  alight  from  a  moving  train  under  such  circum- 
stances was  negligent  almost  to  the  verge  of  recklessness." 

SsLvne—Sam^ — Sudden  Increase  0/  Speed. — A  passenger  on  a  rail- 
road train  with  a  ticket  for  a  station  at  which  it  is  not  customary 
for  the  train  to  stop,  but  at  which  it  merely  slows  its  movement  so 
as  to  allow  its  passengers  to  alight,  will  be  entitled  to  damages,  if, 
upon  being  called  to  the  platform  by  the  announcement  of  the  sta- 
tion, he  is  thrown  from  the  platform  of  the  car  and  injured,  his  fall 
being  caused  by  the  sudden  increase  of  the  speed  of  the  train. 
Brasher  v.  Houston  Cent.  A.  &  N.  R.  Co.,  47  La.  Ann.  735. 

S^m^—Same — Injury  by  Train  Moving  in  Opposite  Direction — 
Sufficiency  of  Evidence, — Where  there  is  testimony  from  which  it 
might  be  inferred  that  a  person  killed  by  a  train  going  in  the  oppo- 
site direction,  and  of  which  he  had  no  knowledge,  was  induced  to 
get  off  the  train  while  in  motion  at  the  particular  time  and  place  of 
the  casualty  by  the  advice  and  direction  of  the  conductor,  there  is 
sufficient  to  go  to  the  jury  on  the  question  of  negligence  of  the  com- 
pany. McDonald  v,  Kansas  City  &  I.  R.  Co.,  (Mo.)  29  S.  W.  Rep. 
848. 

^zm^—Same — Passenger  on  Wrong  Car. — Although  an  employ^ 
of  a  train  on  informing  a  passenger  that  he  has  taken  passage  in  the 
wrong  car  also  informs  him  that  the  car  was  moving  slowly  and  that 
he  could  leave  it,  no  liability  is  imposed  on  the  company  for  injuries 
sustained  by  the  passenger  in  negligently  jumping  off.  Rothstein  ». 
Pennsylvania  R.  Co.,  (Pa.)  33  Atl.  Rep.  379. 

Same — Same — Passenger  on  Platform  of  Car — Province  of  Jury. — 
A  passenger  was  informed  by  a  brakeman  that  a  stoppage  was  not 
ordinarily  made  at  his  station,  but  that  he  could  leave  the  train  at  a 
crossing  where  a  stop  would  necessarily  be  made.  When  the  train 
was  within  a  mile  of  the  crossing,  in  obedience  to  the  direction  of 
the  brakeman,  the  passenger  left  the  car,  took  a  position  upon  the 
rear  platform  of  the  car  ahead,  taking  firm  hold  of  the  railing,  and 
while  so  standing  and  awaiting  the  stoppage  of  the  train,  he  was 
thrown  from  the  car  by  the  application  of  the  air  brakes  and  sus- 
tained the  injuries  complained  of.  Held^  that  the  question  of  the 
contributory  negligence  of  the  plaintiff  was  for  the  jury.  Baltimore  & 
O.  R.  Co.  V.  Meyers,  (U.  S.  Cir.  Ct.  App.,  7th  Cir.)  62  Fed.  Rep.  367. 

Same— Province  of  Jury — Whether  or  not  a  passenger  is  guilty 
of  such  contributory  negligence  in  alighting  from  a  moving  train 
as  will  bar  a  recovery  is  a  question  of  fact,  to  be  determined  by 
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the  jury,  under  all  the  attendant  and  surrounding  circumstances. 
Chicago  &  A-  R.  Co.  v.  Byruni,  153  111.  131,  citing  Railroad  Co.  v. 
Bonifield,  104  111.  223,  8  Am.  &  £ng«  R.  Cas.  493 ;  Railroad  Co.  v. 
Haskins,  115  111.  300;  Railroad  Co.  v.  O'Connor,  119  111.  586; 
Railroad  Co.  v.  Brown,  123  111.  162. 


Texas  &  Pacific  Railway  Co. 
McLane  (H.  L.). 

(Owr/  i>/  Civil  Appeals  of  Texas,  June  19,  1895.) 

Injury  to  Passenger — Contributory  Negligence  [(1)  p.  299]. — A  passen- 
ger of  mature  judgment  encumbered  with  iwo  valises,  who,  in  alighting 
at  a  place  near  a  station  platform,  is  required  to  jump,  in  order  to  avoid 
a  ditch,  is  not  guilty  of  contributory  negligence  from  injuries  resulting 
therefrom,  where  it  is  shown  that  other  passengers  had  likewise  jumped 
in  the  presence  of  the  conductor,  who  was  hastening  the  disembarkation 
of  passengers,  the  train  being  somewhat  late.     {Page  264.) 

Duty  of  Carrier  to  Provide  Suitable  Statlonal  Facilities  [(1)  pp.  279,  283]. 
— It  IS  the  duty  of  a  railroad  company  to  provide  reasonably  safe  and 
suitable  stational  facilities  to  allow  its  passengers  to  get  on  and  off  its 
cars  in  safety.     {Page  264.) 

Appeal  from  Bowie  county  district  court.     Affirmed. 

F,  //.  Prendergast  and  T.  Armistead,  for  appellant. 
James  Turner  and  /.  Henry  Shepperd,  for  appellee. » 

LiGHTFOOT,  C.J. — ^This  suit  was  brought  by  appellee  for 
damages  for  injuries  received  by  him  as  a  passenger  on  de- 
fendant's train  at  Grand  Cane,  on  the  line  of  de-  cweiuud. 
fendant's  road,  while  attempting  to  alight  from 
one  of  its  passenger  cars.  After  general  answer,  there  was  a 
plea  of  contributory  negligence.  There  was  a  recovery  for 
plaintiff,  from  which  the  railway  company  appeals. 

The  following  conclusions  are  reached  from  the  evidence : 
On  February  13,  1892,  appellee  was  a  regular  passenger  on 
one  of  appellant's  passenger  trains  from  Shreveport  ^^^ 

to  Grand  Cane.     There  were  two  coaches  m  the 
tram,  and  he  was  in  the  rear  coach.     The  train  reached  Grand 
Cane  about  7  o'clock  A.M.,  a  little  behind  time.     Appellee 
was  ready  to  get  off  as  soon  as  the  train  stopped,  but,  before 
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he  could  get  on  the  platform  of  the  car,  the  conductor  hal- 
looed **A11  aboard,*'  and  the  passengers  were  hurried  out. 
The  train  was  not  stopped  so  that  the  car  would  be  at  the 
regular  depot  platform.  At  the  place  where  the  train  stopped, 
and  where  the  servants  of  the  defendant  company  made  ar- 
rangements for  the  passengers  to  disembark,  they  had  negli- 
gently failed  to  make  any  suitable  or  safe  platform  or  other 
safe  arrangements  for  such  disembarkation,  and,  in  attempting 
to  alight  from  the  car  at  such  place,  as  directed,  appellee  used 
all  proper  and  necessary  care  on  his  part,  and,  without  his 
fault  or  contributory  negligence,  he  fell,  and  was  injured  to 
the  full  amount  found  by  the  judgment  below. 

The  only  two  assignments  in  appellant's  brief  present  the 
question  of  contributory  negligence  on  the  part  of  appellee. 
Doty  to  pro-  ^^  Consider  this  question  settled  by  the  facts.  It 
fide  proper  is  we!l  settled,  and  appellant  in  its  brief  seems  to 
■utioBs.  concede,  that  it  was  the  duty  of  the  company  to 

provide  reasonably  safe  and  suitable  stational  facilities  to 
allow  its  passengers  to  get  on  and  off  its  cars  with  safety. 
Its  failure  to  contest  the-  issues  left  the  questi6ns  of  appellant's 
negligence,  and  the  amount  of  the  damage,  uncontroverted. 

It  is  contended  that  appellee  was  guilty  of  contributory 
negligence,  because  he  was  a  man  of  mature  judgment,  it  was 
Aiiffiitinir  ^^  ^^^  daytime,  he  was  familiar  with  the  station, 
fiom  train-  could  see  the  danger,  was  not  induced  to  make  the 
Goiitribntorjr  step,  was  encumbered  with  two  valises,  other  pas- 
neg  ireuoe.  sengers  alighted  with  safety,  he  did  not  ask  assist- 
ance, or  that  the  car  be  pulled  up  to  the  platform,  and  he  did 
not  go  through  to  the  front  car  and  get  off.  None  of  these 
grounds  are  believed  to  be  well  taken.  It  was  shown  that  the 
train  was  a  little  behind  time,  and  the  conductor  was  on  the 
ground,  hallooing  **  All  aboard,*'  as  the  passengers  hurriedly 
got  off.  Several  passengers  preceded  appellee,  and,  as  they 
also  had  to  jump  from  the  steps  obliquely,  to  avoid  a  ditch 
just  opposite  the  steps,  the  conductor  was  present,  and  gave 
his  sanction  of  this,  the  only  means  of  exit  from  the  car,  it 
seemed  to  appellee  to  be  reasonably  safe,  and,  under  the  cir- 
cumstances, it  was  not  contributory  negligence  for  him  to  at- 
tempt to  alight  in  that  manner.  The  two  small  valises — one 
of  five,  and  the  other  ten,  pounds — could  not  have  had  any 
material  effect  upon  the  question. 

Wc  find  no  error  in  the  judgment,  and  it  is  affirmed. 
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Illinois  Central  R.  Co. 
Davidson  (Wilbur  F.). 

{United  Sta/^s  Circuit  Court  of  Appeals,  7th  Circuit,  Nov,  27,  1894.) 

injuries  at  Stations— Injury  to  Passenger  While  Leaving  Railroad  Premises 
{(1)p.  279J— Contributory  Negligence [(1)  P.299J — Inftructions^ — In  an  action 
by  a  passenger  for  injuries  sustained  by  being  struck  by  a  train  while  leuv- 
ing  the  railroad  premises,  an  instruction  that  if  plaintiff,  at  the  time  of 
alighting.  Icnew,  or  had  good  reason  to  know,  from  his  past  experience — 
if  any  he  had — of  the  dangers  that  menaced  him,  he  could  not  recover, 
but  that  if  he  did  not  have  such  experience  he  would  not  be  guilty  of 
contributory  negligence,  is  erroneous  where  there  is  no  dispute  but  that 
plaintiff  had  never  been  at  the  place  of  the  injury  before,  and  also  be- 
cause the  instruction  failed  to  tell  the  jury  that  if  the  want  of  ordinary 
care  and  prudence  upon  the  plaintiff's  part  contributed  materially  to  pro- 
duce the  injury,  he  could  not  recover.     {Page  271.) 

Same — Same.— A  passenger  leaving  railroad  premises,  after  alighting 
from  a  train,  who,  instead  of  making  his  exit  at  the  place  provided  for 
that  purpose,  unnecessarily  exposes  himself  to  danger  and  is  thereby  in- 
jured, cannot  hold  the  company  liable  for  the  injuries  so  received. 
{Page  272.) 

Error  to  the  United  States  circuit  court  for  the  northern 
district  of  Illinois. 
Judgment  reversed. 

This  is  an  action  brought  by  Wilbur  F.  Davidson,  the  de- 
fendant in  error  and  plaintiff  below,  against  the  Illinois  Cen- 
tral Railroad  Company,  to  recover  damages  for  a  personal 
injury  to  the  plaintiff,  the  result  of  an  accident  happening 
upon  defendant's  road  in  the  city  of  Chicago,, on  February 
27,  1893. 

The   plaintiff  was  a  citizen   of   Michigan,  and   resided   at 
Port  Huron,  in  that  state.      He  was  engaged  in  the  business 
of  selling  on  commission  various  kinds  of  electrical 
apparatus  for  the   General   Electric  Company  of  ^**'*' 

New  York  In  the  latter  part  of  February,  1893,  he  came 
to  Chicago,  with  a  Mr.  Annesley,  for  the  purpose  of  showing 
him  a  certain  electric  plant  in  active  operation,  of  the  kind  sold 
by  plaintiff,  situated  at  Hyde  Park,  m  Chicago,  near  the  line 
of  the   defendant's   railroad.      Mr,   Annesley  was  an  expert 
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for  another  company,  who  wished  to  buy  an  apparatus.  On 
arriving  at  Chicago,  Davidson,  the  plaintiff,  arranged  with 
John  L.  Martin,  a  friend  of  his,  residing  in  Chicago,  and 
engaged  in  the  same  business,  to  go  with  plaintiff  and  An- 
nesley  to  Hyde  Park,  to  examine  this  plant.  They  all  em- 
barked at  Van  Buren  street  on  a  suburban  train  belonging  to 
the  defendant  at  about  5.45  o'clock  on  the  evening  of  Febru- 
ary 27th,  and  reached  Hyde  Park  station  at  6.10  p.m.  The 
accident  happened  after  the  plaintiff  and  his  party  had  left 
the  car  at  Hyde  Park. 

The  railroad  company,  pursuant  to  an  ordinance  of  the 
city,  had,  shortly  previous  to  this  time,  been  engaged  in 
raising  its  tracks  at  this  point,  of  which  they  had  had  there- 
tofore six  in  use.  The  four  most  easterly  of  these  had  been 
raised  to  a  height  of  nineteen  feet  above  the  city  datum,  by 
substantial  earth  embankments.  Trains  were  running  on  all 
of  these  four  tracks.  The  road  ran  at  this  point  north  and 
south.  The  most  westerly  of  these  four  tracks  was  the  regu- 
lar south-bound  suburban  track,  and  over  which  the  plaintiff 
passed.  The  next  most  westerly  track  was  the  north-bound 
suburban  track.  The  third  track,  counting  from  the  west, 
was  for  south-bound  through  passenger  and  freight  trains, 
and  the  most  easterly  track  was  for  north-bound  through 
passenger  and  freight  trains.  The  two  other  tracks  lying 
west  of  these  four  had  not  been  raised,  and  were  not  then 
being  used.  A  platform,  230  feet  long,  had  been  provided 
by  the  company  for  the  use  of  passengers  on  the  west  side 
of  the  track  over  which  the  plaintiff  passed,  leading  down 
north  by  a  pair  of  stone  stairs  into  Fifty-third  street. 
This  platform  and  stairs  were  built  and  intended  for  the 
use  of  passengers  landing  at  Hyde  Park  from  these  subur- 
ban trains.  There  was  no  platform  on  the  east  side  of  the 
track  intended  for  passengers.  There  was  planking,  how- 
ever, placed  between  the  different  tracks,  and  east  of  all 
was  a  platform  ending  in  an  incline  leading  down  to  the 
level  of  the  street,  for  the  purpose  of  carrying  baggage  to 
and  from  the  through  trains.  The  evidence  of  plaintiff, 
however,  showed  that  people  living  on  the  east  side  of 
the  tracks  were  in  the  habit  of  getting  off  on  that  side  and 
crossing  the  other  tracks,  and  some  of  the  evidence  tended 
to  show  there  were  stairs  not  far  distant  on  that  side,  where 
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passengers  descended   to   the   street.     This  was  denied    by 
the  witnesses  for  the  defendant. 

On  the  arrival  of  the  train  at  Fifty-third  street,  about 
dark,  Mr.  Davidson  and  his  friends  got  off  on  the  east  side, 
and  crossed  over  track  No.  2,  and  started  to  walk  FaetaeoMtia- 
north  upon  the  planking  between  that  track  and  ••*• 
No.  3.  For  some  cause,  not  explained,  Martin  and  An- 
nesley  got  off  a  little  sooner  than  Davidson,  and  Davidson 
lost  sight  of  them.  He  says,  after  alighting  there  were  peo- 
ple between  them  and  him,  and  be  could  not  see  them;  that 
he  stepped  out  of  the  car  on  the  platform  at  the  north  end, 
and  looked  to  the  right  and  left,  and  did  not  see  them,  and 
that  a  trainman,  or  person  in  uniform  that  he  took  for  a  train- 
man, standing  right  opposite  to  him  on  the  platform  of  the 
next  car,  seeing  him,  plaintiff,  hesitate,  said,  *'  This  way," 
or  "  Down  here,*'  or  **  This  side,"  by  which  plaintiff  under- 
stood the  man  to  mean  that  his  friends  had  gone  that  way; 
that  he  saw  other  people  getting  off  there,  and  that  he  got 
off  upon  the  ground,  looked  up  and  down  to  see  there  was 
no  train  coming,  and  then  crossed  over  one  track  upon  the 
planking  between  two  tracks, — the  first  one  he  came  to; 
that  he  looked  up,  and  saw  people  going  north,  and  among 
them  his  two  friends,  and  that  he  walked  rapidly  along  in 
that  direction;  that  there  was  no  platform  there  on  that 
side,  but  only  a  board  or  plank  walk  on  a  level  with  the  other 
tracks;  that  he  walked  a  short  distance,  when  a  freight  train 
came  up  from  the  north,  on  his  right  side,  and  that  a  little 
after  he  felt  he  had  been  hit,  and  lost  consciousness.  The 
train  that  struck  him,  however,  was  not  the  freight  train 
which  he  saw  going  south,  but  a  suburban  passenger  train 
from  the  south  on  track  No.  2,  west  of  him  on  his  immediate 
left,  and  which  he  had  just  crossed.  He  was  knocked  down, 
receiving  a  blow  on  the  head,  and  other  injuries,  and  was 
taken  by  his  friends  to  a  drug-store  near  by,  and  from  there 
back  to  the  city  that  night. 

The  evidence  shows  that  these  railroad  tracks  were  13  feet 
apart  from  centre  to  centre;  that  the  width  of  the  suburban 
coaches,  as  well  as  the  freight  cars,  was  8  feet  8  inches,  out- 
side measurements;  that  two  such  cars,  passing  each  other, 
would  leave  a  space  between  them  of  4  feet  4  inches;  that 
the  planking  between  the  tracks,  upon  which  the  plaintiff 
was  walking  while   injured,  consisted   of  five    i-foot  planks^ 
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laid  parallel  with  the  tracks;  that  the  distance  between  the 
east  rail  of  the  north-bound  suburban  track  and  the' west  rail 
of  the  south- bound  through  track,  on  which  the  freight  train 
passed,  was  7  feet  11  inches;  that  there  was  a  space  of  about 
9  inches  between  the  edge  of  the  planking  and  the  rail  on 
either  side;  and  that  the  planking  was  laid  on  about  the 
same  level  with  the  tracks. 

The  evidence  of  defendant  tended  also  to  show  that  this 
planking  laid  between  the  tracks  was  placed  there  for  the 
convenience  of  passengers  arriving  on  the  north-bound  sub- 
urban and  the  south-bound  through  tracks  in  getting  from 
their  respective  trains  to  the  platform  and  stone  steps  on 
the  west  side  of  all  the  tracks,  and  leading  down  through 
the  stone  abutment  to  Fifty-third  street.  These  are  the  main 
facts,  so  far  as  seems  necessaiy  to  state  them  for  the  proper 
understanding  of  the  points  of  law. 

Sidney  F.  Andrews  {James  Fentress^  of  counsel),  for  plain- 
tiff in  error. 

Edward  R,  Woodle^  for  defendant  in  error. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BUNN, 
District  Judge. 

BUNN,  District  Judge  (after  th^  foregoing  statement). 
There  were  a  great  many  exceptions  taken  by  the  defendant 
to  the  introduction  of  evidence  upon  the  trial,  as  well  as  to 
the  charge  of  the  court,  and  to  refusals  to  give  special  in- 
structions, but  it  will  be  unnecessary  to  notice  them  all. 

One  of  the  principal  contentions  on  the  part  of  the  plain- 
tiff in  error  is  that  the  case  was  submitted  ucon 
ijontentioni       issues  not  raised  by  the  pleadine^s,  and  that  under 

ntated  And  o   ' 

exumined.  ^^  allegations  of  the  declaration  there  could  be 
no  recovery  upon  the  evidence  submitted.  But 
we  think  there  is  no  substantial  variance  between  the  plead- 
infj^s  and  proofs  which  should  prevent  a  recovery.  The  neg- 
ligence on  the  part  of  the  company,  if  there  was  any,  con- 
sisting in  constructing  its  tracks,  and  planking  between,  and 
running  trains  in  such  a  way  that  the  cars  of  passing  trains 
would  extend  upon  either  side  over  the  edge  of  the  planking, 
so  that  in  running  their  trains,  as  was  done  in  this  case,  one 
on  each  side  of  the  walk  or  planking,  it  left  a  space  of  only 
four  feet  and  four  inches  between  passing  trains  for  passengers 
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to  walk  upon,  so  that  a  passenger,  to  avoid  being  struck, 
must  take  care  to  keep  near  to  the  centre  of  the  planking; 
also  in  permitting  or  directing  passengers  to  alight  upon  the 
east  side  of  the  track  in  the  night  time,  where  there  was  no 
depot  or  platform  provided  for  them,  and  where  trains  were 
frequently  passing  each  way,  so  that  the  passenger,  unless 
very  cautious,  would  be*  in  great  danger  of  being  hit  by  a 
passing  train.  The  evidence  in  this  case  showed  that  not 
only  the  plaintiff,  but  Annesley  and  Martin,  were  struck  by 
one  or  other  of  those  two  trains,  which  were  passing  at  the 
time  they  were  endeavoring  to  make  their  way  between  the 
tracks.  The  plamtiff  was  seriously  injured,  the  other  two 
but  slightly. 

But  the  company  was  not  misled  by  any  variance  between 
the  pleadings  and  proofs.  In  fact,  we  think  the  declaration, 
containing,  as  it  does,  the  following  and  other  similar  allega- 
tions, is  all  that  it  need  be  to  admit  the  evidence: 

"  And  it  then  and  there  became  and  was  the  duty  of  the 
said  defendant  to  provide  reasonably  safe  means  at  its  said 
Hyde  Park  station,  whereby  the  said  plaintiff  could 
leave  the  train  and  premises  of  the  said  defendant  pJ^Jl^l^*' 
without  unnecessary  or  unreasonable  hazard  or 
injury  to  his  person;  but  the  said  defendant,  disregarding 
its  duty  in  that  behalf,  carelessly,  negligently,  and  wil- 
fully, then  and  there,  at,  to  wit,  its  said  Hyde  Park  sta- 
tion, provided  means  for  leaving  its  said  train  and  premises 
that,  as  the  said  defendant  well  knew,  were  grossly  unsafe 
and  inadequate  in  this,  to  wit:  It  then  and  there  provided 
a  narrow  platform  of  the  width,  to  wit,  of  four  feet,  between 
two  of  the  tracks  of  its  said  railway,  and  close  to,  to  wit, 
within  one  foot  of,  the  rails  thereof,  on  either  side  of  said 
platform,  for  its  passengers  and  the  said  plaintiff  to  go  and 
walk  upon  in  leaving  the  train  aforesaid,  at,  to  wit,  its  said 
Hyde  Park  station,  which  platform  was  of  insufficient  width 
to  permit  passengers  to  be  or  walk  thereon  with  reasonable 
safety  from  injury  from  passing  trains,  and  was  so  constructed 
that  the  defendant's  engines  and  trains  running  upon  its  two 
tracks  last  mentioned,  in  passing  by  the  said  platform  on 
either  side  thereof,  extended,  to  wit,  six  inches  over  the  said 
platform,  leaving  an  unreasonably  insufficient  and  narrow 
space  for  the  defendant's  passengers  upon  said  platform  be- 
tween such  trains  when  so  passing  each  other,  of  but,  to  wit> 
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three  feet  in  width ;  and  also  permitted  and  caused  its  ser- 
vants in  charge  of  its  said  trains  to  manage  and  drive  the 
same  in  approaching  and  passing  the  said  platform  at  fre- 
quent intervals  and  at  a  rapid  and  dangerous  rate  of  speed, 
and  by  reason  of  the  said  grossly  and  inadequate  and  unsafe 
means  so  afforded  its  passengers  and  the  plaintiff,  as  afore- 
said, the  said  defendant  then  and  there  exposed  its  passen- 
gers and  the  said  plaintiff  upon  the  said  platform  to  great 
and  imminent  danger  of  being  struck  and  injured.** 

If  the  planking  between  the  tracks  was  intended  for  the 
use  of  passengers  to  walk  between  trains  passing  in  opposite 
directions,  as  was  done  in  this  case,  it  seems  quite  evident 
that  the  construction  was  faulty,  or  that  the  running  of 
trains  extending  over  the  planking,  while  passengers  were 
walking  on  it,  was  gross  negligence.  But  the  contention  of 
the  company  was  that  this  planking  was  not  intended  for 
any  such  use,  but  was  for  the  convenience  of  passengers  in 
crossing  the  tracks  when  there  were  no  trains  running,  in 
order  to  reach  the  platform  and  steps  on  the  west  side,  built 
expressly  for  the  use  of  passengers  in  leaving  these  trains. 
For  such  a  purpose  there  was  no  evidence  tending  to  show 
that  the  planking  was  not  entirely  adequate.  It  was  only 
when  passengers  attempted  to  walk  lengthwise  on  the  plank- 
ing while  trains  were  coming  along  that  the  danger  arose. 

Another  exception  and  assignment  of  error  relates  to  the 
evidence  upon  the  matter  of  damages.  The  declaration  did 
not  contain  an  allegation  of  special  damage,  and  the  plaintiff 
on  the  trial  was  permitted  to  testify,  against  the  defendant's 
objection,  that  his  earnings  from  profits  arising  from  com- 
missions on  sales  in  his  regular  employment  had  amounted 
for  the  two  or  three  previous  years  to  the  sum  of  §25,000 
annually,  and  for  1891  the  sum  of  $31,000.  It  is  contended 
that  this  was  error,  as  no  special  damages  were  alleged.  This 
is  a  question  arising  under  the  law  of  pleading  in  Illinois, 
where  the  decisions  seem  to  be  in  some  conflict,  and  we  have 
not  deemed  it  necessary  to  determine  it  in  view  of  the  fact 
that  we  find  the  next  assignment  of  error  to  be  considered 
conclusive  against  the  judgment,  and  as,  if  there  should  be 
a  new  trial,  it  will  be  competent  for  the  plaintiff  to  ask  to  be 
allowed  to  amend  his  declaration  in  this  regard,  if  he  should 
be  advised  that  such  a  course  were  necessary  or  prudent. 

Some   special  instructions  were  asked  on  the  trial  by  de 
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fendant's  counsel  on  the  question  of  contributory  negligence 
on  the  part  of  the  plaintiff,  which  the  court  refused  to  give, 
but  in  its  general  charge  gave  the  following,  which  was  the 
only  instruction  given  on  that  subject,  and  to  which  proper 
exception  was  taken,  to  wit:  '*  (2)  The  next  question  would  be 
whether  the  plaintiff  himself  was  guilty  of  contributor}'  neg- 
ligence, for,  although  it  might  be  the  duty  of  the  railroad 
company  to  prevent  passengers  from  alighting  on 
the  east  side  of  their  cars  at  this  particular  place,  Cont^ibntorj 
and  under  the  dangers  that  surround  such  a  dis-  luatructiwii. 
charge  of  their  passengers,  yet,  if  the  plamtiff 
knew  of  the  danger,  and  in  the  face  of  that  knowledge  got 
down  on  that  side  of  the  car,  and  met  with  this  injury,  the 
railroad  company  would  not  be  liable.  For  that  purpose 
you  h«.ve  a  right  to  look  into  the  plaintiff's  knowledge  on 
that  subject.  Had  he  traveled  over  that  road, — over  that 
suburban  line,  and  gotten  off  at  that  place  before  ?  Is  there 
any  evidence  that  he  had  the  dangers  of  that  place  in  mind  ? 
Is  there  any  evidence  that  he  knew,  when  he  was  getting  off 
on  the  east  side  of  the  car,  he  was  getting  off  on  the  tracks 
instead  of  on  the  platform  that  was  provided  for  that  pur- 
pose ?  If  you  can  find  any  evidence  in  the  record  to  that 
point,  it  is  your  duty  to  look  at  it,  and  if  you  find  that  the 
plaintiff,  at  the  time  that  he  aligh»^ed,  knew,  or  had  good 
reason  to  know  from  his  past  experience, — if  he  had  any  past 
experience  at  that  place, — of  the  dangers  that  menaced  him 
there,  then  he  is  not  entitled  to  recover;  but  if  he  did  not 
have  such  experience,  and  did  not  have  such  knowledge, 
although  other  passengers  may  have  had, — ^although  the  man 
whom  he  accompanied  may  have  had, — he  would  be,  never- 
theless, free  from  the  charge  of  contributory  negligence, 
and  would  be  entitled  to  recover,  the  other  element  of  negli- 
gence on  the  part  of  the  railroad  company  being  made  out.*' 
This  instruction  is  wrong  in  itself  and  wrong  in  not  cover- 
ing the  entire  ground  which  such  an  instruction  should  cover. 
By  this  instruction  the  whole  question  of  contributory  neg- 
ligence was  made  to  turn  upon  a  matter  of  fact  of  which 
there  had  been  no  dispute  in  the  testimony,  to  wit,  whether 
or  not  the  plaintiff  had  been  there  before,  got  off  at  the  same 
place,  and  become  acquainted  with  its  dangers.  The  plain- 
tiff testified  he  had  never  been  there  before,  and  there  was 
no   evidence   to   the   contrary,  and   the   jury   were  told  that 
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they  should  look  into  the  evidence,  and,  if  they  found  that 
the  plaintiff,  at  the  time  that  he  alighted,  knew  or  had  good 
reason  to  know  from  his  past  experience, — if  he  had  any  past 
experience  at  that  place, — of  the  dangers  that  menaced  him 
there,  then  he  would  not  be  entitled  to  recover;  but  if  he 
did  not  have  such  experience,  and  did  not  have  such  knowl- 
edge, although  others  may  have  had, — although  the  men 
whom  he  accompanied  may  have  had, — he  would  be,  never- 
theless, free  from  the  charge  of  contributory  negligence,  and 
would  be  entitled  to  recover,  the  other  element  of  negligence 
on  the  part  of  the  railroad  company  being  made  out.  As 
there  was  no  dispute  about  the  plaintiff  ever  having  been 
there  before,  or  ever  having  had  any  past  experience  at  that 
place  of  the  dangers  that  menaced  him  there,  this  instruction, 
withdrawing  as  it  did  from  the  jury  all  consideration  of  con- 
tributory negligence  founded  upon  other  considerations,  was 
equivalent  to  directing  a  finding  in  favor  of  the  plaintiff  upon 
the  question  of  contributory  negligence,  and  submitting  the 
case  to  the  jury  upon  the  question  of  the  defendant's  negli- 
gence alone.  The  jury  was  nowhere  told  that  if  the  want 
of  ordinary  care  and  prudence  upon  the  plaintiff's  part  con- 
tributed materially  to  produce  the  injury,  he  could  not 
recover. 

Of  course,  the  plaintiff's  previous  knowledge  or  want  of 
knowledge   of  the   place  was  a  material  circumstance  to  be 

considered  by  the  jury  in  determining  the  question 
toiitribntorr  ^f  contributory  negligence,  but  it  was  not  the  only 
untiuaed.        circumstance  to  be  considered.     Whether  he  had 

had  any  past  experience  of  the  dangers  of  the  situ- 
ation or  not,  he  was  bound  to  exercise  his  senses.  He  must 
use  his  eyes  and  ears,  and  exercise  the  care  and  prudence 
which  a  man  of  ordinary  care  and  prudence  would  be  ex- 
pected to  use  in  the  same  circumstances  to  avoid  accident. 
If  the  question  had  been  submitted  to  them,  who  can  say 
that  the  jury  might  not  have  found  that  the  plaintiff  did 
not  exercise  ordinary  care  in  making  inquiry  as  to  the  proper 
place  of  alighting  from  the  train,  or  that  he  was  guilty  of 
negligence  in  not  keeping  a  more  constant  lookout  for  ap- 
proaching trains  while  he  was  walking  between  the  tracks 
upon  the  planking?  None  of  these  questions,  or  that  of 
contributory  negligence  generally  arising  from  any  cause, 
were  submitted  to  the  jury. 
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On  the  question  of  the  plaintiflF's  negligence,  the  following 
special  instructions  were  asked  for  by  defendant's  counsel, 
and  refused  by  the  court,  and  exceptions  duly  taken: 

**(4)  Where  a  proper  landing  place  is  provided,  and  the 
passenger  knows,  or  would,  by  the  exercise  of  ordinary  care, 
have  ascertained,  its  locality,  he  should  make  his 
exit  at  the  place  so  provided ;  and  if,  in  attempt- 
ing to  alight  elsewhere,  he  unnecessarily  and  negligently  ex- 
poses himself  to  danger,  and  is  thereby  injured,  this  injury 
is  the  result  of  his  own  act,  and  he  cannot  recover  damages 
therefor  from  the  railroad  company,  (s)  If  you  believe  from 
the  evidence  that  the  plaintiff  knew,  or  would,  by  the  ex- 
ercise of  ordinary  care,  have  known,  that  the  planking  be- 
tween tracks  2  and  3  was  not  of  a  reasonably  safe  width  for 
him  to  walk  or  remain  upon  should  another  train  pass  by 
upon  track  2,  and  you  further  find  from  the  evidence  that  he 
voluntarily  and  unnecessarily  remained  on  such  planking, 
and  by  reason  thereof  was  injured  as  complained  of,  then  the 
plaintiff  is  not  entitled  to  recover,  and  your  verdict  must  be 
for  the  defendant/* 

We  see  no  good  objection  to  either  of  these  requests,  and^ 
as  nothing  in  the  general  charge  covered  the  same  ground, 
we  think  it  was  error  not  to  give  them.  For  these  reasons 
the  judgment  is  reversed^  and  the  cause  remanded  to  the  cir- 
cuit court  for  a  new  trial,  or  for  such  proceedings  as  may  be 
proper. 


Floytrup  (Catharine) 

V. 

Boston  &  Maine  R.  Co. 

(163  Mass,  152.) 


Action  for  Injury  to  Passenger  Alighting  from  Train— Evidence  of  Usige 
^%  to  Trains  Entering  Stationt— Evidence  of  the  usage  of  a  railroad  com- 
pany that  one  train  should  not  enter  a  station  while  another  train  was 
entjased  in  delivering  passengers  there  is  competent  upon  the  question 
whether  the  romnany's  *Jprvants  properly  managed  the  trtin.   {Page  276.) 

Same— Admissibility  of  Evidence  as  to  Announcement  of  Change  of  Cars. 
—  In  an  jiction  by  a  passenger  who  sustained  injuries  while  alighting 
from  a  train  at  rest,  by  reason  of  the  sudden  starting  of  the  train,  evi- 

2  (N.  8.)  A.  &  E.  H.  Ciis,— 18 
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dence  is  admissible  that  when  the  train  reached  its  destination,  but  be- 
fore stopping,  an  announcement  was  made,  "  L.,  change  for  B.!"  since  the 
fact  of  the  announcement,  whether  made  by  a  train  hand  or  any  other 
person,  was  competent  upon  ihe  questions  whether  the  passenger's  con- 
duct was  careful,  other  passengers  having  preceded  her,  and  whether  the 
company's  servants  used  due  care  to  prevent  her  from  attempting  to 
leave  the  train  at  a  time  when  it  had  not  stopped  to  deliver  passengers. 
{Pcure  277.) 

Same— Passenger's  Knowledge  of  Usage. — The  evidence  was  also  ad- 
missible as  atfecting  the  passenger's  exercise  of  due  care,  because  of  tiic 
company's  coniention  that  she  knew  the  usage  under  which  tlie  train 
had  stopped,  i.e.,  not  to  deliver  passengers,  but  to  avoid  danger  to  pas- 
sengers leaving  another  train.     {Page  278.) 

Contributory  Neghgence  of  Passenger  Alighting  from  Moving  Train.— 
If  a  passen.i:er  in  tlie  exercise  of  due  care  supposes  that  a  tram  has 
stopped  to  allow  passengers  to  get  off,  and  it  does  not  start  until  she  is 
in  the  act  of  descending  the  steps,  the  fact  that  it  does  ttart  before  she 
leaves  it  will  not  of  iiself  prevent  a  recovery.     (Page  278.) 

Duty  of  Company  to  Warn  Passengers  Not  to  Leave  Cars — Province  of 
Jury. — It  is  a  question  for  the  jury  whether  the  fact  that  the  announce- 
ment, if  unauthorized,  did  not  impose  on  the  company  a  duty  to  give  a 
counter- warnings  that  passengers  should  not  leave  the  train.     {Page  278.) 

Negligence  of  Company  In  Allowing  Passenger  to  Co  on  Car  Piamrm. — 
Under  such  circumstances  it  might  be  negligence  to  allow  a  passenger 
to  go  upon  the  car  platforms  for  the  purpose  of  leaving  the  train.    {Page 

279.) 
Admissibility  of  Brakeman's  Testimony  as  to  Hearing  Announcement. — 

Testimony  of  a  brakeman  that  he  did  not  hear  the  announcement  was 
competent  on  the  question  as  to  whether  it  was  his  duty  to  warn  passen- 
gers not  to  leave  the  train.     (Page  279.) 

Same — Admissibility  In  Rebuttal  of  Testimony  as  to  Announcement. — 
Testimony  in  rebuttal  that  such  an  announcement  was  made  was  admis- 
sible as  tending  to  contradict  the  brakeman 's  testimony.    {Page  279.) 

Exceptions  from  superior  court,  Suffolk  county.     Excep- 
tions sustained. 

It  appeared  in  evidence  that  the  station  and  adjoining 
structures  in  Lynn  consisted  of  a  main  edifice,  180  feet  in 
length,  with  a  roof  covering  the  tracks,  the  tracks  being  two 
in  number,  the  westerly  one  being  used  for  trains 
going  towards  Boston,  and  being  the  one  which  was 
used  by  the  train  on  which  the  plaintiff  was  a  passenger.  On 
both  sides  of  the  tracks  long,  covered,  concrete  platforms  or 
walks  extended  northerly  from  the  main  building  of  the  station ; 
that  on  the  westerly  side  extending  228  feet  beyond  the 
covered  part  of  the  station,  and  a  narrower  wooden  platform 
extending  still  further  to  the  north,  about  150  feet.  The 
other  structures,  on  the  westerly  side  of  the  track,  connected 
with  the  station,  were  the  men's  water-closet,  under  the 
covering  of  the  concrete  platform,  and  other  wooden  build- 
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ings  north  of  the  water-closet.  The  permanent  roofs  or  cov- 
erings above  the  concrete  platforms,  according  to  the  evidence 
adduced,  protected  passengers  from  rain  and  storms  in  get- 
ting on  and  off  from  trains,  and  were  coextensive  with  the 
platforms  upon  both  sides. 

The  plaintiff's  testimony  tended  to  show  that  she  was 
travelling  from  Marblehead  to  Lynn,  on  the  evening  of  the 
accident,  sitting  in  the  second  seat  from  the  rear  door  of  the 
car;  that  the  train  came  to  a  full  stop  in  the  Lynn  station 
before  she  left  her  seat;  that  two  gentlemen  and  one  lady 
had  preceded  her,  and  had  alighted  from  the  train ;  that  she 
had  got  as  far  as  the  lower  step,  and  had  one  foot  off,  in  the 
act  of  alighting,  when  the  train  suddenly,  and  without  warn- 
ing of  any  kind,  started,  throwing  her  upon  the  concrete  plat- 
form in  the  station,  between  the  men's  water-closet  and  the 
main  edifice. 

The  plaintiff  also  testified  that  since  her  marriage,  about 
30  years  before,  she  had  resided  in  Lynn,  and  her  parents 
ill  Marblehead;  that  she  had  been  accustomed  to  visit  them 
in  Marblehead  during  this  time  frequently,  traveling  by  this 
railroad  for  that  purpose. 

The  plaintiff  offered  further  testimony  to  show  that  when 
they  reached  Lynn,  and  before  the  train  stopped,  **  Lynn, 
change  for  Boston  !  **  was  called  by  some  one;  but,  on  de- 
fendant's objection  that  it  did  not  appear  to  be  a  railroad 
man,  the  court  excluded  the  testimony,  subject  to  plaintiff's 
exception. 

It  appeared  from  the  testimony  of  the  engineer  of  the  train 
that  when  the  train  from  Marblehead  approached  the  Lynn 
station  he  saw  that  a  train  from  Boston  was  discharging  its 
passengers  in  the  station  upon  the  other  track ;  that  in  conse- 
quence he  held  back  his  train,  and  did  not  enter  with  it 
under  the  main  covered  portion  of  the  station,  until  after  the 
train  discharging  its  passengers  had  started  to  move  out  of 
the  station.  He  then  pulled  his  train  under  the  covered 
portion  of  the  station.  It  also  appeared  that  the  part  of 
the  platform  where  the  accident  occurred  was  fully  lighted. 

Testimony  on  behalf  of  the  defendant  tended  to  show  that 
the  train  came  to  a  full  stop  at  the  concrete  platform ;  that 
the   train   stopped   from  30  seconds  to  a  minute,    partRcoatia- 
and  then  started  up  further  in  the  station;  when  ■**•• 
the  plaintiff  attempted  to  alight  from  the  train,  the  car  upon 
which   she  was  riding  was  at  the  northerly  end  of  the  con- 


276  O  A  BRIERS  OF  PASSENGERS  [^N^'iO 

Injuries  at  Stationi  Floytrup  t?.  B.  &  M.  K.  Co. 

Crete  walk  or  platform;  that  car  had  four  steps,  including 
the  upper  platform;  that  while  she  was  upon  the  second 
step  from  the  top  the  train  was  in  motion,  and  continued 
in  motion  while  she  descended  the  remaining  steps,  and 
that  she  stepped  from  the  train  while  it  was  in  motion ;  that 
there  was  no  sudden  start  of  the  train,  and  no  difficulty  in 
seeing  the  platform  and  its  neighborhood  by  reason  of  the 
want  of  light. 

The  definJant  offered  to  show  by  the  testimony  of  the 
conductor  that  it  was  the  custom  or  usage  of  the  road  that 
one  Iran  should  not  enter  a  station  when  another  train  was 
engaged  in  delivering  passengers. 

The  plaintiff  seasonably  objected  to  the  admission  in  evi- 
dence of  such  custom  and  usage,  but  the  presiding  judge 
admitted  it,  saving  plaintiff's  exception. 

There  was  no  evidence  that  the  plaintiff  had  any  knowledge 
of  this  rule  or  custom,  other  than  that  before  the  accident 
she  had  traveled  in  the  defendant's  cars. 

The  defendant  also  asked  the  conductor  of  this  train:  **  Q. 

Did   you   announce   the  station   Lynn  ?     A.   Not  then;  no, 

» » 
sir. 

The  defendant  further  asked  the  brakeman  upon  the  train: 
*'  Q.  Did  you  call  out  the  name  of  Lynn  as  the  station  when 
the  train  came  there  ?  A.  No,  sir.  Q.  Did  you  hear  any 
one  call,  *  Lynn,  change  for  Boston  '  ?     A.   No,  sir." 

The  plaintiff,  in  rebuttal,  again  offered  the  testimony  ex- 
cluded by  the  presiding  judge  in  chief  relative  to  the  calling 
of  the  station,  for  the  same  purpose  as  when  first  offered,  and 
also  to  contradict  the  testimony  of  the  conductor  and  the 
brakeman,  but  it  was  excluded  by  the  court,  subject  to  plain- 
tiff's exception. 

The  juiy  returned  a  verdict  for  the  defendant. 

l}^o/in  E.  Hanly  and  John  F,  Libby,  for  plaintiff. 
Solomon  Lincoln,  for  defendant. 

Barker,  J. — The  evidence  of  the  usage  of  the  road  that 
one  train  should  not  enter  a  station  while  another  train  was 
engaged  in  delivering  passengers  there  was  competent  upon 
KTiiienceof  ^^^  question  whether  defendant's  servants  man- 
vMireoreoiii-  aged  the  train  in  a  proper  manner;  and,  if  the 
■"*"^-  plaintiff  knew  of  it,  it  bore  also  upon  the  question 

whether  she  used  due  care.  There  was  evidence  that  she 
had  frequently  used  the  railroad  between  Lynn  and  Marble- 
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head,  and  this  was  evidence  from  which  the  jury  might  have 
found  that  she  knew  of  the  usage.  The  evidence  of  the 
usage  was  therefore  rightly  admitted.  O'Neill  v.  Railroad 
Co.,  155  Mass.  371. 

The  remaining  question  is  whether  the  evidence  offered 
by  the  plainiff  that  when  the  train  reached  Lynn,  and  before 
it  stopped,  **  Lynn,  change  for  Boston  !  **  was  called  by  some 
one,  was  admissible.  This  evidence  v/as  excluded,  because 
it  did  not  appear  that  the  call  was  made  by  any  person  em- 
ployed by  the  defendant.  This  was  while  the  plaintiff  was 
putting  in  her  case.  In  the  putting  in  of  the  defendant's 
evidence,  after  the  conductor  had  testified  that  he  did  not 
then  announce  the  station  Lynn,  and  the  brakeman  had 
testified  that  he  did  not  call  out  the  name  of  Lynn  as  the  sta- 
tion when  the  train  came  to  the  place  where  it  stopped  to 
wait  while  the  other  train  discharged  its  passengers,  the 
brakeman  was  asked,  **  Did  you  hear  any  one  call,  *  Lynn, 
change  for  Boston?'"  and  answered,  **  No,  sir."  In  re- 
buttal the  plaintiff  again  offered  the  tetimony  excluded  in 
chief,  relative  to  the  calling  of  the  station. 

Upon  the  undisputed  evidence  the  train  had  arrived  within 
the  limits  of  the  station  at  Lynn,  although  not  at  the  portion 
of  the  station  at  which  its  passengers  were  expected  to  leave 
it,  and  had  completely  stopped  when  the  plaintiff  started 
from  her  seat  to  leave  the  car.  The  stop  was  not  made  to 
deliver  passengers,  but  for  the  purpose  of  allowing  another 
train  to  deliver  its  passengers  in  the  same  station. 

The  plaintiff's  evidence  tended  to  show  that  three  passen- 
gers preceded  her  in  leaving  the  car,  and  had  alighted  from 
the  train,  and  that,  while  the  train  remained  sta- 
tionary,  she   had  got  as    far   as    the    lower  step,  Annomie^ment 
and  had  one  foot  off  the  step,  in  the  act  of  alight-  carg!*"^** 
ing,  when  the  train  started  suddenly,  and"  without 
warning,  and  threw  her  upon  the  platform. 

The  defendant's  evidence  tended  to  show  that  the  train 
stopped  from  30  seconds  to  a  minute,  and  that  it  was  again 
in  motion  when — the  car  having  four  steps — the  plaintiff 
was  upon  the  second  step  from  the  top,  and  that  the  train 
continued  in  motion  while  she  descended  the  remaining  steps, 
and  stepped  from  the  train.  We  understand  from  the  offer 
to  show  that  **  *  Lynn,  change  for  Boston  ! '  was  called  by 
some   one,"    that   those  words   were  called  out  in  the  train 
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so  as  to  be  audible  to  the  passengers,  and  in  the  manner  ia 
which  stations  are  usually  announced. 

Evidence  that  such  an  announcement  was  so  made  would 
of  itself,  perhaps,  be  some  evidence  that  it  was  made  by  a 
servant  of  the  defendant,  as  no  one  else  would  have  a  right 
to  make  such  an  announcement.  But,  however  that  may 
be,  we  think  that  evidence  that  such  an  announcement  was 
made  when  the  train  reached  Lynn  and  before  it  stopped, 
whether  the  annonncemcnt  was  made  by  a  railroad  man  or 
by  any  person,  was  competent,  both  upon  the  question 
whether  the  plaintiff's  conduct  was  careful  and  upon  the 
question  whether  the  defendant's  servants  used  due  care  to 
prevent  her  from  attempting  to  leave  the  train  at  a  time 
when  it  was  not  stopped  to  deliver  passengers.  A  passenger 
hearing  such  an  announcement  cannot  be  presumed  to  know 
that  it  was  not  made  by  the  authority  of  the  carrier,  and,  if 
the  plaintiff  did  not  know  that  the  announcement  was  un- 
authorized, she  was  justified  in  preparing  to  alight  when  the 
train  stopped.     England  v.  Railroad  Co.,  153  Mass.  490. 

And,  as  affecting  the  question  whether  she  was  in  the 
PaiiMnirer*t  exercise  of  due  care,  the  evidence  was  the  more  im- 
knowudgeof  portant  because  of  the  defendant's  contention  that 
■Mge.  gj^(^  knew  the   usage   under  which  the  tiain  had 

stopped,  not  to  deliver  passengers,   but  for  the  purpose  of 
avoiding  danger  to  passengers  leaving  another  train. 

If,  in  the  exercise  of  due  care,  she  supposed  that  the  train 
had  stopped  to  enable  passengers  to  leave  it,  and  it  did  not 
start   until  she  was  in   the  act  of  descending  the  steps,  the 

fact  that  the  train  had  started  before  she  left  it 
BegUgenee.'^'     did  not  of  itself  prevent  her  recovery,  if  she  did 

not  know  that  it  had  started.  Merritt  v.  Railroad 
Co.,  162  Mass.  326.  From  all  the  evidence  the  jury  might 
have  found  that  the  train  started  when  she  was  upon  the 
second  step  from  the  top,  but  that  she  did  not  perceive  that 
it  wa?  in  motion  until  she  had  got  as  far  as  the  lower  step, 
and  had  one  foot  off  in  the  act  of  alighting. 

So,  too,  if,  as  a  train  is  about  to  stop  at  a  station  for  such 
a  purpose  as  that  for  which  the  defendant's  train  was  stopped, 

an  unauthorized  announcement  of  the  station  is 
Datroreom-  made,  accompanied  by  a  direction  to  **  change  " 
pasMngera.'^"     for  another  station,  we  think  it  a  question  for  the 

jury  whether  the  fact  that  such  a  call  has  been 
publicly  made  does  not  impose  upon  the  carrier  a  duty  to 
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give  a  counter  warning  that  passengers  are  not  yet  to  leave  the 
train,  and  that  it  may  be  found  to  be  negligence  xiiowinirpiw. 
on  the  part  of  the  carrier  to  suflfer  a  passenger  to  seoKertogooB 
go  upon  the  platform,  without  warning,   for  the  pi^^f©™- 
purpose  of  leaving  the  train,  under  such  circumstances. 

Fmally,  we  think  that  the  testimony  of  the  brakeman  that 
he  did  not  hear  any  one  call,  **  Lynn,  change  for  Boston  !  *' 
was    competent    as    bearing    upon    the   question 
whether  it  was  his  duty  to  warn  passengers  who  AjimiMiwiitj 
appeared   to  be  aboyt  to  leave  the  tram  that  it  tMtimoaj. 
had  not  stopped  for  the  purpose  of  allowing  them 
to  alight ;  and   that   the  testimony,  offered  in  rebuttal,  that 
such  an   announcement  was  made,    had  some  tendency  to 
contradict  the  testimony  of  the  brakeman,  and  should  have 
been  admitted  for  that  purpose  also. 

Exceptions  sustained. 


ABSTRACTS  OF  RECENT  DECISIONS 

Injuries  to  Passengers  at  Stations  [(1)  p.  283]. — Duty  of  Company, — It 
is  the  plain  duty  of  a  railroad  company  to  provide  suitable,  safe  and 
convenient  means  for  the  ingress  and  egress  of  its  passengers  to 
and  from  its  trains.  Eichorn  v.  Missouri,  K.  &  T.  R.  Co.  (Mo., 
1895)1  32  S.  W.  Rep.  993. 

Same — Same — Instruction. — In  an  action  for  personal  injuries  sus- 
tained in  alighting  from  defendant's  train  the  court  charged  the  jury 
"  That  it  was  the  duty  of  the  defendant  to  have  a  suitable  stopping- 
place  at  the  station  in  question,  and  that  she  alleges  to  be  the  duty 
of  the  railroad  company,  under  the  circumstances  surrounding  this 
case,"  etc.  Held^  that  the  charge  was  not  erroneous  because  not  in 
conformity  with  the  actual  case  made,  i.  e.,  "  in  resting  only  on  the 
actual  negligence  in  running  the  cars  too  far.'*  Madden  %k  Port 
Royal  &  VV.  C.  R.  Co.,  41  S.  Car.  440. 

^zm^— Duty  and  Liability  of  Company, — A  carrier  of  passengers 
owes,  to  those  approaching  or  leaving  its  trains,  the  duty  of  keeping 
its  station  platforms  in  reasonably  safe  condition  for  convenient  use, 
and  is  liable  to  such  persons,  who  are  themselves  duly  careful,  for 
damages  sustained  by  reason  of  its  negligence  in  not  observing  this 
duty.     Fullerton  v,  Fordyce,  121  Mo.  i. 

Same  —  Instances  —  Failure  to  Provide  Accommodations  to  Board 
Train  at  Station. — Where  a  depot  was  destroyed  by  fire  and  the 
company  made  no  effort  within  five  months  thereafter  to  rebuild  it  or 
to  ])rovide  a  safe  temporary  platform,  but  required  its  passengers  to 
alight  from  and  board  its  trains  in  an  open  field,  and  failed  to  provide 
a  platform  or  step  to  enable  passengers  to  board  the  cars,  and  a  pas- 
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senger  was  injured  while  making  the  attempt,  no  assistance  being 
protfered  by  the  servants  of  the  company,  it  was  held  that  the  ques- 
tion of  contributory  negligence  was  for  the  jury.  Eichorn  v,  Mis- 
souri, K.  &:  T.  R.  Co.,  (Mo.,  1895)  32  S.  \V.  Rep.  993. 

Same — Same — Failure  to  Assist  Infirm  Passenger  to  Leave  Train, 
— In  Daniels  v.  Western  R.  Co.  (Ga.,  1895),  22  S.  E.  Rep.  956,  it 
appeared  that  an  infirm  passenger  was  placed  on  a  train,  with  the 
knowledge  of  the  porter,  who  agreed  to  assist  her  off,  that  none  of 
the  other  train  officials  knew  of  her  infirmity,  that  she  was  carried 
to  her  destination,  and  furnished  a  reasonable  time  to  get  off  at  a 
safe  place,  that  in  attempting  to  get  off  without  assistance,  she  lost 
her  foot  and  sustained  the  injuries  complained  of,  and  it  was  held 
that  a  verdict  for  the  company  would  not  be  disturbed. 

%zvc\%—Same — Death  in  Unknown  Manner. — No  one  saw  plaintiff's 
intestate  leave  at  a  station,  and  thereafter  he  was  found  fatally  in- 
jured beside  the  track  near  the  station.  Held^  that  a  judgment  for 
the  company  would  not  be  disturbed,  although  it  appeared  that  de- 
ceased was  obviously  ill  during  his  journey,  and  it  was  urged  that 
defendant  should  have  looked  after  him,  helped  him  out  of  the  car, 
and  seen  that  he  reached  a  place  of  safety.  Brady  v.  Old  Colony 
R.  Co.,  162  Mass.  408. 

Same — Same — Leaving  Railway  Premises  by  Unsafe  Route, — Where 
it  appeared  that  plaintiff  on  arriving  at  his  destination  in  the  night- 
time was  temporarily  detained  by  freight  train  standing  between 
his  train  and  the  depot,  and  that  on  attempting  to  go  around  the 
freight  train,  he  fell  into  a  cattle-gap  with  the  location  of  which  he 
was  unacquainted  and  was  injured,  it  was  held  that  in  the  absence 
of  any  apparent  necessity  for  him  to  go  by  that  route  or  of  any  in- 
vitation or  mducement  by  the  railroad  company  to  do  so,  he  was 
guilty  of  such  contributory  negligence  as  would  preclude  a  recovery. 
St.  Louis,  I.,  M   &  S.  R.  Co.  v.  Cox,  60  Ark.  106. 

%zm^-Same — Failure  to  Provide  Foot-stool. — In  an  action  to  re- 
cover for  personal  injuries  alleged  to  have  been  sustained  in  alight- 
ing from  a  train,  and  in  which  the  company  was  charged  with  negli- 
gence, in  failing  to  provide  a  proper  foot-stool  to  enable  the  plain- 
tiff to  alight  safely,  there  was  held  to  be  no  error  of  which  the  de- 
fendant company  could  complain,  in  chargmg  the  jury  as  follows. 
**  Of  course,  if  you  think  it  was  negligence  in  her  not  to  have,  under 
the  circumstances,  seen  the  absence  of  the  stool,  and  that  she  was  not 
hindered  from  seeing  it  by  her  skirts,  as  she  says  she  was,  but  went 
recklessly  along, — I  will  not  say  *  recklessly,*  because  that  implies 
gross  negligence,  but  went  negligently  along,  and  took  her  st^p  with- 
out making  any  observation  at  all, — then  she  would  be  guilty  of  con- 
tribiitory  negligence."  Madden  7k  Port  Royal  &  W.  C.  R.  Co.,  41  S. 
Car.  440. 

Ssime— Same — Insufficient  Platform  Steps. — In  an  action  against  a 
railrond  company  to  recover  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  in  failing  to  supply  suit- 
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able  steps  to  enable  the  plaintiff  to  leave  the  car,  an  instruction  is 
erroneous  which  informs  the  jury  that  if  the  company  provided  and 
used  such  platform  steps  to  enable  the  passengers  to  alight  as  were 
ordinarily  provided  for  similar  cars  on  similar  roads,  then  in  that  re- 
spect it  satisfied  the  requirements  of  the  law.  Dougherty  r.  Kansas 
City  &  I.  R.  T.  Co..  (Mo.)  30  S.  W.  Rep.  317. 

The  court  said:  **  The  issue  was  not  what  platform  steps  are  ordinar- 
ily provided  for  similar  cars  on  similar  roads,  but  whether  the  platform 
steps  of  this  particuUir  road  at  the  time  when  plaintiff  was  injuied  were 
in  a  safe  condition.  The  defendant  cannot  excuse  itself  from  the  obli- 
gation to  furnish  its  passengers  uith  reasonably  safe  appliances  for  get- 
ting in  or  out  of  its  oirs  by  showing  that  the  appliances  it  had  adopted 
had  been  adopted  and  used  by  other  railroads  engaged  in  a  similar  work. 
No  amount  of  elaboration  would  make  the  matter  any  plainer  or  the 
error  in  giving  the  instruction  any  less.  Hill  v.  Railroad  Co..  55  Me. 
438;  Cleveland  v.  Steamboat  Co.,  5  Hun,  523;  Humbird  v.  Railway  Co., 
1 10  Mo.  76." 

Same — Same — Backing  of  Car  upon  Passenger  Leaving  Railroad 
Premises. — A  railroad  company  is  liable  for  the  death  of  a  passen- 
ger who  on  alighting  from  a  train  at  his  destination,  and  while  passing 
behind  it  on  a  public  crossing  to  reach  his  home  is  knocked  down 
and  run  over  by  the  backing  of  the  train  without  warning  and  with- 
out having  stopped  a  reasonable  length  of  time.  Dallas  &  O.  C.  R. 
Co.  V.  Reeman,  (Tex.  Civ.  App.)  32  S.  W.  45. 

Swcne-  Same— Stepping  off  Insufficieniiy  Lighted  Piat/orm.^ll 
appeared  that  a  station  platform,  about  190  feet  long  by  124  feet 
wide,  was  lighted  with  but  one  lamp;  that  a  passenger,  thinking  a 
train  was  coming,  started  toward  what  he  supposed  to  be  the  stop- 
ping-place of  the  baggage-car  for  the  purpose  of  putting  a  package 
therein,  and  that  in  the  dark  he  stepped  off  the  platform  and  was 
injured  by  the  train  :  Heldj  that  as  the  plaintiff  acted  with  knowl- 
edge of  the  insufficiency  of  the  light,  his  own  negligence  contributed 
to  the  injury  and  precluded  a  recovery.  Bradley  v.  Grand  Trunk 
R.  Co.,  (Mich.)  65  N.  W.  Rep.  102. 

g^nie — Same — Tripping  over  Employ^. — A  railroad  company  is  not 
liable  to  a  passenger  who,  while  walking  rapidly  on  a  station  plat- 
form, looking  straight  ahead,  trips  over  the  foot  of  a  baggage  master 
who  on  receiving  articles  from  a  car  stepped  back,  whereby  the 
injuries  complained  of  were  sustained,  when  it  appears  that  the  plat- 
form afforded  an  unobstructed  passage  for  8  or  10  feet  behind  the 
baggage  master.     Connor  v.  Concord  &  M.  R.,  (N.  H.)  30  Atl.  Rep. 


1121. 


Same— 5^^^ — Stoppage  of  Train  as  Imitation  to  Alight. — Where 
the  evidence  tends  to  show  that  the  mjury  complained  of  was  sus- 
tained at  a  regular  station  at  which  passengeis  were  wont  to  get  on 
and  off  every  day,  and  the  plaintiff  had  always  been  informed  by  the 
conductor  that  he  always  stopped  there,  she  was  authorized  to  con- 
sider the  stopping  of  the  train  at  the  station  as  an  invitation  to  get 
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off,  although  no  announcement  was  made  of  the  station.  Raub  9. 
Los  Angeles,  103  Cal.  473. 

SAvne—Sam^ — Failure  to  Repair  Dangerous  Platform. — It  is  gross 
negligence  on  the  part  of  receivers  of  a  railroad  company  to  allow  a 
hole,  eight  inches  wide  and  six  feet  long,  to  remain  in  the  floor  of 
that  part  of  the  platform  commonly  used  by  passengers,  for  a 
period  of  four  days  after  knowledge  thereof  by  their  agents.  Fuller- 
ton  V.  Fordyce,  121  Mo.  i. 

Same — Right  of  Passenger  to  Assume  that  Platform  can  be  Crossed 
Safely, — A  passenger,  on  leaving  a  train,  has  the  right  to  assume,  in 
the  absence  of  information  to  the  contrary,  that  he  can  safely  pass 
across  the  depot  platform  to  take  a  conveyance  to  his  destination. 
FuUerton  v.  Fordyce,  121  Mo.  i. 

Same — Assumption  of  Danger — Failure  to  Leave  Premises  by  Safest 
Way, — A  passenger  who  on  alighting  from  a  train  at  night  attempts 
to  leave  the  railroad  premises  by  the  side  on  which  he  got  off  and  is 
thereby  injured,  if  there  was  on  the  other  side  a  safe,  commodious 
and  well-lighted  platform,  by  which  he  could  have  left  the  cars  and 
depot  grounds  with  reasonable  safety,  acts  at  his  own  peril  and  is 
precluded  from  recovery.  Louisville  &  N.  R.  Co.  v.  Rickets,  (Ky.) 
27  S.  W.  Rep.  860. 

Same — Proof  as  to  Sufficiency  of  Light  at  Depot  Platform,— ^h^r^ 
in  an  action  for  injuries  sustained  by  falling  between  the  steps  of 
defendant's  car  and  the  depot  platform,  the  evidence  showed  that 
the  platform  was  lighted,  that  there  was  an  electric  light  upon  it 
from  50  to  100  feet  from  where  plaintiff  fell,  and  that  no  complaint 
or  suggestion  of  insufficiency  of  light  had  been  made  prior  to  the 
injury,  the  mere  fact  that  plaintiff  did  not  notice  the  light,  will  not 
sustain  her  contention  of  insufficient  lighting.  Rothschild  v.  Cen- 
tral R.  Co.  of  N.  J.,  163  Pa.  St.  49. 

S9ivc\9— Proof  of  Danger — Evidence  of  Fellouf-passenger. — Where  in 
an  action  for  death  alleged  to  have  been  caused  by  insufficient  sta- 
tion facilities  at  the  intersection  of  two  railroad  lines,  one  of  the 
issues  litigated  was  whether  the  deceased  voluntarily  incurred  the 
danger  from  which  death  resulted,  while  under  the  reasonable  appre- 
hension of  a  real  or  apparent  danger,  it  was  held  that  evidence  bv  a 
fellow-passenger  of  the  deceased  to  the  effect  that  he  arrived  on  the 
same  train  with  the  intestate,  and  alighted  from  a  car  at  about  the 
same  time  she  did,  and  attempted  to  pass  over  from  a  narrow  plat- 
form to  the  station  platform  ;  that  just  as  he  was  about  to  step  onto 
the  station  platform  he  became  conscious  that  an  engine  was  near 
him  ;  that  he  was  dragged  from  the  track  onto  the  platform  ;  that 
the  engine  just  brushed  him  as  it  passed  ;  that  this  was  the  engine 
on  defendant's  mixed  train,  being  the  same  train  by  which  the 
intestate  was  killed,  was  admissible  for  the  purpose  of  aiding  in 
placing  before  the  jury  the  situation  as  it  presented  itself  to  the 
deceased,  thus  enabling  them  to  determine  whether  her  conduct  was 
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negligent  in  the  circumstances.  Ranney  f^.  St.  Johnsbury&  L.  C. 
R.  Co.,  (Vt)  32  Atl.  Rep.  810. 

%^x^^^ Sufficiency  of  Proof  a%  to  Distance  between  Depot  Platform 
and  Car, —  The  mere  guess  of  a  single  witnesss  as  to  the  distance 
between  car  steps  and  a  station  platform,  is  not  sufficient  in  an 
action  to  recover  for  personal  injuries  sustained  by  falling  into  the 
space,  to  prove  the  distance,  where  the  exact  distance  or  space  could 
readily  have  been  ascertained  since  the  injury.  Rothschild  v.  Cen- 
tral R.  Co.  of  N.  J.,  163  Pa.  St.  49. 

Same — Evidence  as  to  Custom  of  other  Roads  in  Disc/iarging  Pas- 
sengers.— Proposed  evidence  as  to  the  custom  of  discharging  pas- 
sengers from  trains  at  stations  where  railroad  lines  intersect,  other 
than  the  station  at  which  the  injury  in  question  was  sustained,  which 
does  not  contain  all  the  elements  needed  to  show  a  substantial  simi- 
larity of  management  under  substantially  similar  circumstances,  is 
properly  excluded.  Ranney  v,  St.  Johnsbury  &.  L.  C.  R.  Co.,  (Vt.) 
32  Atl.  Rep.  810. 


NOTES 


(1)  p.  279]^Duty  of  Railway  Company  to  Furnish  Proper  Stational 
Facilities. — It  is  the  duty  of  a  railroad  company  to  afford  to  the  pas- 
senger whom  it  undertakes  to  carry  in  its  cars,  a  reasonable  and 
safe  opportunity  to  pass  from  the  room  or  building  in  which  it  re- 
ceives passengers  for  transportation  to  the  cars,  when  the  proper 
time  arrives  for  them  to  embark  for  transportation.  Warren  v. 
Fitchburg  R.  Co.,  90  Mass.  227. 

Hence  it  is  actionable  negligence  for  a  railway  company  to  per- 
mit a  train  to  pass  on  a  track,  between  a  depot  and  another  track 
on  which  a  passenger  train  is  standing  while  discharging  and  re- 
ceiving passengers,  just  as  passengers  are  passing  from  the  depot  to 
take  such  standing  train,  and  across  which  track  they  were  obliged 
to  walk  to  reach  their  train,  no  provision  having  been  made  by  the 
company  to  avert  injury  to  the  embarking  passengers.  Klein  v. 
Jewett,  26  N.  J.  Eq.  474. 

The  rule  that  any  person  who  goes  upon  a  railroad  track  incautiouslv, 
or  without  using  all  reasonable  preraution  to  escape  injury,  assumes 
the  hazard,  and  if  injury  ensues  is  without  remedy,  is  to  be  applied  in 
determining:  the  liability  of  a  railroad  corporation  where  the  injurv  is 
sustained  by  a  person  crossing  such  tracks  on  a  public  highway  ;  but  it 
has  no  application  to  a  case  where,  by  the  arrangement  of  the  corpora- 
tion, it  is  made  necessary  for  passengers  to  cross  the  track  in  passing  to 
and  from  the  depot  to  its  cars.     Id, 

Where  a  railroad  tram  runs  beyond  the  platform  for  the  landing 
of  passengers  at  a  station,  and  stops  over  a  culvert,  and  the  proper 
servants  of  the  railroad  company  announce  the  name  of  the  station 
as  a  notification  to  the  passengers  for  that  station  that  the  train  was 
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there,  and  whereupon  a  passenger  for  that  station,  who  had  paid 
the  fare  demanded,  relying  on  the  good  faith  of  the  company, 
alights  upon  and  into  said  culvert,  without  his  fault  or  negligence, 
supposing  that  he  was  alighting  upon  the  usual  platform,  it  being  at 
night  and  so  dark  that  he  could  not  see  that  the  train  had  not 
stopped  at  the  platform,  the  company  is  liable  for  all  injuries  re- 
ceived under  the  circumstances.  Columbus  &  I.  C.  R.  Co;  v.  Far- 
rell,  31  Ind.  408. 


Hughes  (Lee) 

z/. 

Chicago  &  Alton  R.  Co. 

{Supreme  Court  of  Missouri,  March  12,  1895.) 

Action  for  Injury  to  Passengers  by  Throwing  Mail-sack  from  Train — 
Cure  of  Instruction  Ignoring  Question  of  Contributory  Negligence.— In 
an  action  by  a  passenger,  wiio  while  wailing  at  a  staiion  was  struck  by  a 
mail-sack  thrown  from  a  passinio:  train,  instructions  which  ignore  ihe 
question  of  the  contributory  negligence  of  the  passenger,  though  incom* 
plfte  and  erronfous  if  standing  alone,  will  not  constitute  ground  for  re- 
versal, if  supplemented  with  those  given  for  defendant,  the  respective 
theories  of  each  party  were  harmoniously  and  consistently  given  to  the 
jury.     {Paj^e  2S6.) 

Necessity  of  Invocation  by  Plaintiff  of  Doctrine  of  Contributory  Negli- 
gence In  Instruction. — Contributory  negligence  is  an  affirmative  defense 
which  must  be  set  up  by  defendant,  if  he  wish  to  avail  himself  of  it,  and 
plaintiff  is  not  required  to  invoke  it  in  an  instruction  on  his  own  behalf. 
{Pa^e  287.) 

Amendment  of  Instructions. — Defendant  cannot  complain  of  amend- 
ments to  instructions  asked  by  defendant,  which  widen  the  scope  of 
such  instructions,  where  the  legal  propositions  involved  in  the  amend- 
ment are  sound,  and  are  involved  in  the  consideration  and  deieimina- 
tion  of  the  ca-^e.     {Pd^f  2S7.) 

Injury  by  Mail  sack  Thrown  from  Passing  Train — Relief  from  Charge 
of  Negligence,  by  Proof  of  Prior  Throwing  of  Sacks.— The  fact  that  lor 
eii>ht  months  prior  to  the  injury  complained  of  it  was  the  ordinary  cus- 
t!>m  of  the  company  to  throw  mail-sacks  from  its  trains  st  the  place  in 
qii(\stion,  and  that  no  injury  had  resulted  during  that  time,  will  not  war- 
rant a  finding  that  the  company  was  not  guilty  of  negligence  m  the 
instance  complained  of.     (Page  288.) 

Appeal  fronn  Saline  county  circuit  court.     Affirmed, 

Boyd  &  Murrtlly  for  appellant. 

Alf,  F.  Rector  and  Saml.  Davis^  for  respondent. 
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Robinson,  J. — ^This  is  a  suit  for  personal  injuries  to  plain- 
tiff, alleged  to  have  been  received  by  him  while  at  defend- 
ant's depot  platform  in  the  city  of  Independence,  m  this 
state. 

Defendant  is  a  corporation  operating  a  line  of  railroad  from 
the  city  of  Louisiana,  in  Pike  county,  Mo.,  through  the  city 
of  Independence,  to  Kansas  City.     The  petition 
states,  in  substance,  that  on  the  19th  day  of  De- 
cember, 1891,  plaintiff,  intending  to  become  a  passenger  on 
one  of  defendant's  trains,  and  having  purchased  a  ticket  for 
that  purpose  at  defendant's  depot,  was  awaiting  the  arrival 
of  the  train  on  which  he  desired  to  take  passage,  and  that, 
while  walking  on  the  platform  in  front  of  said  depot,  one  of 
defendant's  trains  passed  said  depot  running  at  a  very  rapid 
rate  of  speed,  carrying  heavy  mail  sacks  made  of  leather  and 
iron,  one  of  which  was  by  the   servants  of  defendant  negli- 
gently and   carelessly  thrown   from   the  baggage  car  of  said 
train,  and  struck  plaintiff,  thereby  breaking  his  leg  and  other- 
wise injuring  him;  and,  further,  that  defendant,  knowing  of 
the  danger  attending  the  throwing  off  of  said  sacks  to  persons 
on  its  platform,  failed  to  notify  plaintiff  of  said  danger,  and 
negligently   failed   to    place    on    or    near   said   platform   any 
signal  to  warn  persons  of  the  danger  of  being  on  the  platform 
when  its  trains  were  passing,  or  the  fact  that  mail  sacks  would 
be  thrown  off  at  that  time  and  place;  the  plaintiff  was  igno- 
rant of   the  fact  that  mail  sacks  were  to  be  thrown  from  said 
train,  and  ignorant  of  the  danger  incurred  by  being  on  said 
platform  at   the   time  and   place   when   he  was  struck,  and 
plaintiff   was  thereby  thrown  off  his  guard,  and   prevented 
from   taking  the  necessary  steps  to  avoid  injury;  and   that 
by   reason   of    defendant's   negligence    plaintiff    was   greatly 
injured,  etc. 

Defendant  filed  a  general  denial,  coupled  with  a  plea  of 
contributory  negligence  on  part  of  plaintiff,  to  which  the 
usual  replication  denying  new  matter  contained  in  the  answer 
was  filed. 

The  case  was  tried  by  a  jury  on  instruction,  and  resulted 
in  a  verdict  foi  plaintiff  for  $5000. 

Facts  were  testified  to  tending  to  prove  every  phase  of  the 
case  as  presented  by  the  instructions  given  by  the  court,  and 
the  only  error  assigned  by  appellant,  asking  a  reversal  of  the 
judgment,  is  that   the  court  gave  improper  instructions  for 
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plaintiff,  and  improperly  modified  instructions  numbered  i, 
2,  and  3  asked  by  defendant,  and  in  refusing  instruction 
number  4  asked  by  defendant. 

As  we  understand  the  errors  complained  of,  it  will  be  un- 
necessary to  give  the  facts  of  this  case,  but  content  ourselves 
by  saymg  that  testimony  was  offered  tending  to  prove  the 
allegations  of  both  the  petition  and  answer  filed  thereto. 

The  error  alleged  against  the  giving  of  instructions  for 
plaintiff  was  that  they  ignored  all  evidence  tending  to  prove 
negligence  on  part  of  plaintiff,  and  directed  a  finding  for 
plaintiff  on  the  facts  alone  as  submitted  by  plaintiff,  and  that 
they  singled  out  parts  of  the  evidence  not*  of  themselves 
decisive  of  the  case,  and  directed  a  finding  upon  them  alone 
for  plaintiff. 

While  instruction  No.  i ,  given  for  plaintiff,  which  declares, 
in  effect,  **  that  if  a  mail-sack  was  thrown  from  a  rapidly 
Cnreorin-  moving  tram  so  as  to  strike  plaintiff,  who  was  at 
■trnctioB  defendant's  depot  as  a  passenger  awaiting  to  take 

ifrooring  eon-  r    -4.      *.      •  j    j-U    4.        u  -j 

iribotory  passage  on  one  of  its  trains,  and  that  when  said 

negiiirence.  sack  was  thrown  or  dropped  from  said  train 
plaintiff  was  seen,  or  by  the  exercise  of  proper  care  and  cau- 
tion could  have  been  seen,  by  the  person  who  threw  or  dropped 
said  sack,  in  time  to  have  prevented  the  injury,  then  the 
dropping  or  throwing  of  said  sack,  under  such  circumstances, 
constituted  negligence,  and  the  jury  must  find  for  plaintiff," 
wholly  ignored  the  question  of  plaintiff's  contributory  neg- 
ligence (it  any  was  shown  by  the  testimony),  and  asserted  a 
right  of  recovery  under  the  circumstances  named  in  it,  with 
out  containing  the  requirement  of  any  care  or  caution  on 
part  of  plaintiff,  and  without  reference,  direct  or  in  any  wise, 
to  the  issues  raised  by  the  defendant,  or  on  the  issues  as  pre- 
sented by  defendant's  instruction;  yet  in  view  of  the  in- 
struction given  in  the  case  for  defendant,  which  set  out  so 
clearly  and  fully  the  rights  of  defendant,  the  duty,  obliga- 
tion, assumption,  and  care  on  part  of  plaintiff,  we  cannot  say 
that  reversible  error  was  committed  by  the  trial  court. 

This  court  has  repeatedly  held,  since  the  decision  in  the 
case  of  Owens  v.  Railroad  Co.,  decided  in  95  Mo.  169,  33 
Am.  &  Eng.  R.  Cas.  524,  overruling  the  contrary  doctrine 
announced  in  the  case  of  Sullivan  v.  Railway  Co.,  decided  in 
88  Mo  169,  as  well  as  in  numerous  cases  earlier  than  the 
Sullivan  case,   that  where  a  series  of  instructions,  taken  to- 
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gather,  contain  a  complete  exposition  of  the  law,  and  cover 
every  phase  of  the  case,  the  veWicts  obtained  thereon  will 
be  sustained,  even  though  the  instructions,  when  taken  sep- 
arately, may  be  incomplete,  and  open  to  objection  and  criti- 
cism ;  that  if,  taken  together,  the  full  law  of  the  case  can  be 
ascertained,  they  are  complete,  and  there  is  no  necessity  for 
**  qualifying  each  instruction  by  an  express  reference  to  the 
others/* 

The  same  complaint  was  made  to  the  giving  of  the  other 
three  instructions  for  plaintiff  as  were  made  to  ihe  first. 

Under  our  view  of  the  law,  all  arc  cured  by  the  instruction 
given  for  defendant,  though  incomplete  and  erroneous  as 
each  would  have  been  if  considered  alone  and  of  itself;  but, 
with  the  instructions  of  defendant  supplementing  those  given 
for  plaintiff,  the  respective  theories  of  each  party  to  the  liti- 
gation were  harmoniously  and  consistently  given  to  the  jury, 
and  we  think  no  injury  was  done. 

The  soundness  of  the  legal  propositions  contained  in  either 
or  all  of  the  instructions  for   plaintiff,  as  independent  decla- 
rations of  law,  is  not  disputed  by  appellant;  but  it  ^^^^  ^^^ 
denies  the  right  of  the  court  to  direct  a  recovery,   ddctriueor 
under  the  circumstances  named   in  one  or  all  of  fouiribntorj 
the  instructions  asked  for  plaintiff,  without  the  re-  J[|;,"^j;^"  ^^ 
quirement  of  care  or  caution  on  the  part  of  plain- 
tiff submitted. 

Contributory  negligence  is  a  matter  of  affirmative  defense, 
that  must  be  set  up  by  a  defendant  in  all  cases,  if  he  wishes 
to  avail  himself  of  it,  and  the  plaintiff  will  not  be  called  upon 
or  required  to  invoke  it  in  his  instruction  in  behalf  of  de- 
fendant. 

Appellant's  complaint  that  the  court  refused  to  give  in- 
structions Nos.  I,  2,  and  3  asked  by  it,  and  committed  error 
m  amending  same,  appears  rather  inconsistent  and 
irreconcilable  with  its  first  assignment  of  error,  f"i7J|^7;;^*J* 
when  it  is  stated  that  the  amendment  made  by  the 
court  to  defendant's  instruction  was  simply  by  adding  to  the 
end  of  each  these  qualifying  words:  *^  Unless  the  jury  shall 
believe  from  the  evidence  that  the  person  dropping  the  mail- 
sack  saw  the  plaintiff,  or  by  the  exercise  of  ordinary  care 
could  have  seen  him,  in  time  to  have  avoided  the  injury." 
In  other  words,  the  court  erred  when  it  submitted  an  instruc- 
tion to  the  jury  in  behalf  of  plaintiff  that  failed  to  contain  a 
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full  and  complete  exposition,  of  the  law  of  the  case  in  each 
instruction,  yet  sinned  most  grievously  when  it  undertook  to 
widen  the  scope  of  instructions  asked  by  defendant  by  a  simple 
amendment,  though  appellant  itself  does  not  controvert  the 
soundne-osof  the  legal  propositions  contained  therein,  or  deny 
that  they  are  involved  m  the  consideration  and  determination 
of  the  case. 

Appellant  next  complains  that  the  trial  court  erred  in  re- 
fusing to  give  instruction  No.  4  asked  by  it,  in  words  and 
figures  following:  **  If  the  jury  believe  from  the  evidence 
that  for  a  period  of  eight  months  before  the  19th 
rfmaiV-.M»8".'  of  December,  1891,  it  had  been  the  ordinary  cus- 
tom of  defendant  to  throw  mail-sacks  from  its 
train  upon  the  platform  at  Inaependence,  while  such  train 
was  in  rapid  motion,  and  that  no  personal  injury  had  oc- 
curred to  any  one  from  such  throwing  off  of  mail-sacks  prior 
to  that  date,  and  that  on  the  morning  of  the  19th  of  Decem- 
ber, 1 89 1,  mail-sacks  were  thrown  from  such  train  in  the 
same  manner  and  with  the  same  care  they  had  usually  been 
thrown  prior  to  that  date,  then  the  jury  will  not  be  warranted 
in  finding  that  mail-sacks  thrown  from  the  train  on  December 
I9»  1891,  aforesaid,  were  negligently  thrown  off." 

The  giving  of  the  instruction  would  amount  to  the  asser- 
tion that  a  custom,  however  dangerous  to  human  life  it  might 
be,  had  it  been  pursued  for  a  period  of  eight  months  by 
defendant  without  injury  to  any  one,  up  to  the  date  of  the 
injury  complained  of,  might  be  interposed  as  a  defense,  by 
the  party  exercising  it,  from  the  consequence  of  its  danger- 
ous continuance. 

The  duty  enjoined  upon  defendant  to  exercise  care,  caution, 
and  vigilance  is  not  dependent  upon  the  fact  that  upon  some 
former  occasion  a  like  injury  had  happened  at  this  exact 
place,  and  under  similar  circumstances  and  conditions.  The 
act  itself  was  dangerous.  The  consequences  of  it  could  have 
been  reasonably  foreseen,  and  injuries  from  it  reasonably 
been  avoided,  only  by  the  exercise  of  the  greatest  care  on 
part  of  defendant  to  warn  all  persons  on  its  platform  to  be 
on  the  lookout.  There  was  a  natural  and  probable  connec- 
tion between  throwing  the  mail-sack  from  a  fast-moving 
train  upon  a  platform  where  passengers  might  be  expected 
to  be,  and  where  they  were  invited  and  solicited  to  be  by 
defendant  itself,  and  the  injury  which  actually  happened  to 
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this  plaintiff.  Neither  the  previous  vigilance  of  defendant 
for  the  past  eight  months  (if  it  was  its  vigilance  that  saved 
the  plaintiff  and  others  from  a  similar  accident),  nor  the  ex- 
traordinary vigilance  and  precaution  of  those  who  on  former 
occasions  had  been  present  at  its  depot  platform  when  its 
agents  were  discharging  mail-sacks  from  its  rapidly-moving 
cars,  nor  their  skill  as  dodgers  of  flying  mail-sacks,  nor  that 
indefinable  influence  or  agency  that  seems  ever  to  attend  the 
acts  and  doings  of  some  parties  and  institutions  (despite 
themselves),  called  **  good  luck,'*  had  they  all  conspired  and 
combined  to  save .  defendant  from  the  natural  consequences 
of  its  dangerous  undertaking,  and  prevented  an  injury  to  any 
one  up  to  the  fatal  19th  of  December,  could  be  called  to 
the  aid  of  defendant  for  its  carelessness  on  that  occasion. 
The  danger  of  the  undertaking  was  a  continuing  demand  upon 
defendant  to  the  exercise  of  the  extremest  care  and  precau- 
tion to  avoid  an  accident,  and  no  aid  can  be  invoked  from 
any  custom  or  usage,  or  former  good  behavior  of  others,  or 
good  luck  of  defendant,  to  shield  it  from  the  negligent  act 
that  resulted  in  plaintiff's  injury.  I  say  **  negligent  act," 
because  the  jury,  who  heard  and  determined  the  probative 
force  of  the  testimony  that  was  developed  before  them, 
under  proper  instructions,  when  the  issue  of  care  and  caution 
was  duly  submitted,  so  characterized  the  act  by  their  verdict. 

We  think  the  trial  court  committed  no  error,  and  its  judg- 
ment will  be  affirmed. 

All  concur. 


SCHEIBER  (Frederick  W.) 

Chicago,  St.  Paul,  Minneapolis  and  Omaha  R.  Co. 

{Supreme  Court  of  Minnesota^  June  28,  1895.) 

Contributory  Negligence  [(1)  p.  293]— Injury  to  Passenger  on  Steps  of  Car 
in  Anticipation  of  Stoppaget — The  plaintiff  was  a  passenger  uport  the 
dffenHant's  railway  train,  operated  by  steam  ;  and,  as  it  was  approaching 
the  stiition  at  a  dangerous  rate  of  speed,  he  went,  in  anticipation  of  its 
stopping,  and  for  the  purpose  of  being  ready  to  i»et  off  wlien  it  should 
stop,  upon  the  pla'form  of  the  car,  and  stood  upon  the  steps  thereof, 
ano  was  thrown  tlierefrom  by  a  sudden  jeric  of  the  train,  which,  instead 

2  (N.  8  )  A.  &  £.  R.  Cas.— 19 
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of  stopping,  increased  its  speed  when  opposite  to  the  station.  There 
was  no  evidence  of  any  necessity  for  him  to  assume  such  position,  or  in- 
vitation, express  or  implied,  by  the  defendant's  agents  in  charge  of  the 
train  for  him  to  do  so.  J/M,  that  he  was  guilty  of  contributory  negli- 
gence, as  a  matter  of  law.     {Pa^^a  290  f/  seq,) 

Appeal  from  Ramsey  county  district  court.     Affirmed. 
J,  L,  Macdonald,  for  appellant. 
Thomas  Wilson  and  S.  L.  Perrin,  for  respondent. 

Start,  C.  J. — ^This  is  a  personal  injury  case,  wherein  the 
plaintiff  seeks  to  recover  for  injuries  sustained  by  him  by  rea- 
son of  the  alleged  negligence  of  defendant  in  the  management 
of  its  railway  train  upon  which  he  was  a  passenger. 
The  trial  court,  at  the  close  of  the  evidence,  in- 
structed the  jury  to  return  a  verdict  for  the  defendant,  and  it 
was  so  returned. 

To  this  instruction  the  plaintiff  excepted,  and  from  an  order 
denying  his  motion  for  a  new  trial  he  prosecutes  this  appeal. 

Under  the  evidence,  the  question  of  the  defendant's  negli- 
gence in  the  premises  was  one  of  fact  for  the  jury,  and  the 
instruction  of  the  trial  court  can  be  justified  only  upon  the 
Profineeof  ground  that,  under  the  undisputed  evidence,  the 
court  and  question  of  the  plaintiff's  contributory  negligence 
jarj.  ^2^5  ^^^  ^{  j^^^  {qj.  ^he  court.     Where  the  facts  as 

to  the  negligence  of  a  party  are  undisputed  or  conclusively 
proved,  and  there  is  no  reasonable  basis  for  drawing  different 
conclusions  from  them,  the  question  is  one  of  law  for  the 
court.  It  is  not  sufficient  that  the  facts  are  admitted,  for  the 
decisive  test  is  whether  or  not  fair-minded  men  could  honestly 
and  reasonably  differ  as  to  the  inferences  to  be  drawn  from 
the  admitted  facts.     Abbott  v.  Railway  Co.,  30  Minn.  482. 

This  rule  must  be  applied  in  practice  with  caution,  lest  the 
courts  usurp  the  functions  of  the  jury,  and  unwittingly  de- 
prive a  party  of  his  constitutional  right  to  a  trial  by  jury ;  and, 
if  there  is  a  fair  doubt  as  to  the  inferences  to  be  drawn  from 
an  admitted  state  of  facts,  the  question  must  be  submitted  to 
the  jury;  but,  in  the  absence  of  such  fair  doubt,  it  is  equally 
the  duty  of  the  court  to  decide  the  question  as  one  of  law, 
and  instruct  the  jury  accordingly. 

We  have  examined  the  evidence  in  this  case  in  the  light 
of  this  rule  and  caution,  and  have  reached  the  conclusion 
that  the  only  reasonable  inference  to  be  drawn  from  the  un- 
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disputed  facts  is  that  the  plaintiff  was  himself  guilty  of  con- 
tributory negligence,  and  that  the  jury  were  properly  di- 
rected to  return  a  verdict  for  the  defendant. 

The  plaintiff's  own  statement  as  to  how  he  was  injured  is 
substantially  as  follows:  On  June  7,  1893,  he  was  a  passenger 
on  the  defendant's  railway  train,  which  was  operated  by 
steam,  from  the  Union  Depot  in  St.  Paul  to  its  East  Seventh 
street  station  in  such  city.  He  had  been  accustomed  to 
ride  on  this  train  daily  for  5  days  in  each  week  for  18  months 
next  before  he  was  injured.  During  this  time,  the  train 
always  made  a  very  brief  stop  at  the  last-named  station, 
which  was  near  his  home,  and  where  he  was  accustomed  to 
alight  from  the  train.  On  the  day  named,  as  the  train  ap- 
proached the  station,  he  noticed  that  it  was  going  very  fast, 
faster  than  it  generally  did ;  and,  when  it  came  within  perhaps 
two  car  lengths  of  the  station,  steam  was  shut  off,  and  he 
was  led  to  believe  that  the  train  was  going  to  stop;  so  hie 
got  up,  and  went  upon  the  platform  of  the  car,  and  got  upon 
the  steps,  when  the  train  was  nearly  opposite  the  depot,  so 
as  to  be  ready  to  step  off  from  the  train  when  it  stopped, 
but,  instead  of  stopping,  steam  was  suddenly  put  on,  the 
train  gave  a  jerk,  and  he  was  thrown  from  the  train,  and  seri- 
ously injured.  He  further  stated  that  the  train  was  running 
faster  than  usual,  about  30  miles  an  hour,  until  it  slacked  up. 
When  he  went  out  on  the  platform,  it  was  running,  according 
to  his  judgment,  about  20  miles  an  hour,  and  he  went  down 
the  steps  of  the  car,  and  stood  on  the  lower  step,  with  his 
back  to  the  station,  with  his  hands  hold  of  the  guard  rails. 
While  so  standing,  the  speed  of  the  train  was  suddenly  in- 
creased, and  he  was  thrown  off. 

From  other  evidence  in  the  case  it  appears  that  the  train 
was  running  from  15  to  25  miles  per  hour,  and  that  the 
number  01  passengers  getting  off  from  this  train  daily  at  this 
station  was  from  three  to  five,  and  that  the  train  always 
stopped  to  let  them  off;  but  the  stop  was  very  brief,  just 
long  enough  to  let  them  off, — ordinarily,  from  30  seconds 
to  a  minute  and  a  half. 

There  is  no  evidence  in  the  case  that  the  train  is  accus- 
tomed to  start  up  before  the  passengers  were  off,  or  that  it 
was  customary  for  them  to  be  on  the  platform  of  the  car 
ready  to  get  off,  when  the  train  stopped,  or  that  there  was 
any  necessity  for  them  to  do  so,  or  that  the  defendant  ever 
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directly  or  indirectly  invited  or  directed  them  to  do  so;  oa 
the  contrary,  the  defendant  kept  posted  up  at  each  end  of 
the  car  the  plainiff  was  riding  in  the  words,  **  Passengers 
must  keep  off  the  platform  until  the  train  stops. 

It  is  not  negligence  per  se  for  a  passenger  in  a  railway  car, 
as  it  approaches  a  station,  to  leave  his  seat,  and  go  to  the 
door  of  the  car,  in  order  ta  alight  when  it  stops;  neither  is 
it  such  negligence,  under  all  circumstances,  for  him  to  ride 
on  the  platform,  or  go  upon  it  before  the  car  stops  for  the 
purpose  of  getting  off  when  it  does  stop,  for  there  may  be 
cases  where,  from  necessity  or  the  express  or  implied  invi- 
tation of  those  in  charge  of  the  train,  a  prudent  man  would 
do  so,  but,  in  the  absence  of  such  facts,  it  is  such  negligence. 

It  is  true,  as  claimed  by  his  counsel,  the  plaintiff  had  a 
right  to  rely  upon  the  uniform  custom  of  the  defendant  to 
stop  the  train  at  this  station,  and  to  assume  that  it  would 
do  so  on  the  occasion  in  question,  but  he  was  also  bound  to 
assume  that,  if  the  train  did  stop,  the  law  would  be  complied 
with,  and  the  train  stop  long  enough  to  afford  him  and  other 
passengers  a  reasonable  opportunity  to  alight  in  safety  after 
it  came  to  a  full  stop. 

Taking  the  most  favorable  view  of  the  plaintiff's  own  evi- 
dence for  him,  it  is  apparent  that  there  was  no  necessity  for 
him  to  expose  himself  to  danger,  as  he  did.  There 
^^^T^  was  neither  necessity  nor  invitation,  direct  or  im- 
plied, by  the  defendant,  to  justify  him  in  stand- 
ing upon  the  steps  of  a  car  which  was  approaching  the  station 
at  a  dangerous  rate  of  speed.  His  action  was  in  violation  of 
the  express  posted  prohibition  of  the  defendant,  which  must 
have  been  known  to  him.  The  only  inference  that  can  be 
drawn  from  the  admitted  facts  is  that  he  was  guilty  of  negli- 
gence contributing  to  his  injury. 

That  this  is  so  does  not  admit  of  a  fair  doubt,  and  the  di- 
rection of  the  trial  court  to  the  jury  to  return  a  verdict  for 
the  defendant  was  correct. 

Order  affirmed. 

Buck,  J.,  took  no  part. 
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ABSTRACTS   OF    RECENT    DECISIONS 

(1)  p.  289]  Contributory  Negligence  [(1)  p.  299]— Custom  for  Train  to 
Stow  Down  to  Permit  Passenger  to  Disembark— Passenger  Thrown  from 
Train.— A  passenger  on  a  railroad  train,  with  a  tici^et  for  a  statiun 
at  wliich  it  is  customary  for'  the  train  not  to  stop,  but  to  slow  its 
movement,  so  as  to  allow  passengers  to  alight,  will  be  entitled  to 
damages  if,  called  to  the  platform  by  the  announcement  of  the  sta- 
tion,  he  is  thrown  from  the  steps  of  the  car  and  injured;  his  fall 
being  caused  by  the  sudden  increase  of  the  speed  of  the  train,  when 
it  should  have  been  slowed  or  stopped.     Whart.  Neg.  §§  371,  375, 

377. 

Nor  will  it  make  any  difference  in  the  liability  of  the  railroad 

company  that  the  passenger  is  thus  thrown  from  the  car  on  the  side 

opposite  to  his  station;  the  train  having  passed  the  station  without 

affording  him  an  opportunity  to  alight,  and  he  having  crossed  to  the 

other  side  under  the  reasonable  expectation  that  the  train  would  be 

slowed  at  his  destination  a  few  feet  beyond  the  station.     Brashear 

V.  Houston  Cent.,  A.  &  N.  R.  Co.,  47  La.  Ann.  735. 


McDonald  (Stephen) 

V. 

Boston  &  Maine  R.  Co. 

{Supreme  Judicial  Court  of  Maine ^  April  20,  1895.) 

Duty  of  Passenger  on  Train  Moving  Past  His  Destination— Duty  of  Com- 
pany.— It  is  the  obvious  duty  of  a  railroad  company  to  stop  its  train  at 
a  station  a  sufficient  length  of  time  to  give  all  passengers  desiring  to 
stnp  there  a  reasonable  opportunity  to  alight  upon  the  platform  with 
safety.  But  the  failure  of  the  company  to  stop  its  train  at  a  station  as 
it  ought  to  do,  or  to  stop  it  for  a  sufficiently  long  time,  does  not  justify 
a  passenger  in  leaving  a  moving  train.  His  proper  course  is  to  be  car- 
ried on  until  the  train  stops,  and,  if  he  sustains  pecuniary  or  other  loss 
from  heing  carried  beyond  his  station,  his  remedy  lies  in  an  action  for 
damasres.     iPa^e  207.) 

Leaving  Moving  Train  as  Prima  Facie  Evidence  of  Negligence  [(1)  p  299]. 
— It  is  an  established  rule  of  law  that,  in  the  absence  of  anything  to 
create  excitement  or  cause  alarm,  the  attempt  to  leave  a  car  while  the 
train  is  in  motion,  by  jumping  from  the  steps  of  the  car  to  the  platform 
of  the  station.  \%  prima-facie  evidence  of  negligence  on  the  part  of  the 
passe n jje r.     {Pai^e  2g7.) 

Same— Carrying  Past  Stationt— The  mere  circumstance  that  the  plain^ 
tiff  is  being  carried  past  one  station  to  the  next  station,  only  a  few  rods 
further  from  his  home,  is  insufficient  to  exonerate  him  from  negligence 
in  attempting  to  alight  from  a  moving  train.     {Page  298.) 
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Same — Advice  of  Conductor  as  to   Method  of  Leaving  Traini— Under 

such  circumstances,  in  .suggesting  that  the  passenger  should  "jump  with 
the  train,"  or  **  not  jump  sideways,"  heid^  mat  it  was  plainly  the  mten- 
tion  of  the  conductor  not  to  advise  the  passenger  to  leave  the  train,  but 
to  remind  him  of  tlie  safest  method  of  doing  so,  if  he  was  resolved  upon 
making  the  attempt.    K^age  298.) 

Exceptions  from  York  county  supreme  judicial  court. 
Motion  to  set  aside  verdict.      Sustained, 

This  was  an  action  on  the  case  in  which  the  plaintiff  re- 
covered a  verdict  for  injuries  received  by  him  in  alighting 
from  the  defendant's  passenger  train. 

The  acts  of  negligence  by  the  defendant,  as  alleged  by  the 
plaintiff,  were  in  that  while  he  was  alighting  from  said  train 
the  defendant  carelessly,  negligently,  and  violently 
started,  and  caused  to  be  started,  said  train,  throw- 
ing the  plaintiff  from  said  train  suddenly  and  violently  to  the 
platform,  and  not  stopping  the  train  sufificiently  long  for  him 
to  get  out. 

Plea  was  the  general  issue.  After  all  the  evidence  in  the 
case  had  been  taken  out  before  the  jury,  counsel  for  defend- 
ant moved  the  court  to  direct  a  verdict  in  its  favor,  which  the 
court  refused  to  do,  and  to  this  refusal  the  defendant  ex- 
cepted. After  the  verdict  for  the  plaintiff,  the  defendant 
also  filed  a  general  motion  for  a  new  trial. 

The  facts,  as  claimed  by  plaintiff,  were  as  follows : 

About  7  P.M.,  July  25,  1893,  he  purchased  a  ticket  at  de- 
fendant's station  at  Saco,  and  took  the  train  for  Old  Orchard. 
Before  reaching  that  station  the  train  stopped  at 
Faeu  eiftimed  the  Station  of  Camp  Ground,  which  was  previously 
bjpUiBtiff.  announced.  No  actual  notice  had  been  given  by 
plaintiff  to  any  of  the  trainmen  that  he  intended 
or  desired  to  stop  there.  He  started,  however,  to  leave  the 
train,  he  says,  as  soon  as  it  stopped,  going  towards  the  door 
in  the  forward  end  of  the  car,  and  when  he  reached  the  door 
he  discovered  that  the  train  was  in  motion.  He  passed  out 
upon  the  car  platform,  when,  he  says,  the  conductor  told  him 
to  **  jump  with  the  train."  He  jumped,  and  was  injured  by 
falling  upon  the  station  platform,  and  dislocating  his  left  hip 
joint.  He  was  about  50  years  of  age,  and  had  a  basket  con- 
taining groceries.  Rain  had  fallen,  and  the  platform  of  the 
station  was  damp. 

Defendant  claimed  that  the  facts  were  as  follows: 
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Plaintiff's  ticket  being  for  Old  Orchard,  it  had  no  actual 
and  no  seasonable,  constructive  notice  that  he  wished  to  ter- 
minate his  journey  elsewhere;  that  the  train,  how- 
ever, did  stop  at  Camp  Ground,  that  station  hav-  ^jd^feidMt? 
ing  been  previously  announced  through  the  train, 
long  enough  to  permit  all  to  get  out,  of  whose  intention  so 
to  do  it  had,  or,  exercising  reasonable  diligence  and  care, 
could  obtain,  seasonable  notice,  and  also  long  enough  for 
those  desiring  to  get  in;  that  in  fact  two  other  persons  did 
get  out,  and  one  got  in,  during  the  stop,  which  was  from 
three  quarters  of  a  minute  to  a  minute ;  that  before  starting 
the  train  the  brakeman  looked  through  the  door  and  the  aisle 
of  the  rear  car,  where  plaintiff  was,  and  also  into  the  car 
ahead  of  it,  and  saw  no  one,  either  in  the  aisles,  or  making 
any  preparations  to  get  out,  then  gave  the  signal  to  the 
conductor,  who  was  upon  the  station  platform,  and  who,  after 
receiving  a  similar  signal  from  the  train  baggage  master, 
signaled  the  engineer  to  start,  which  he  did,  without  jerk, 
and  in  the  usual  manner. 

The,  conductor  then  stepped  upon  the  car  platform,  and 
was  about  to  enter  the  rear  door  of  the  car  immediately  ahead 
of  the  rear  car,  when,  partially  turning,  he  saw  plaintiff  upon 
the  platform,  with  basket  in  both  hands,  about  to  jump.  He 
shouted  to  him,  **  Don't  jump  sideways."  Plaintiff  did 
jump,  and  was  injured. 

B,  F.  Hamilton^  B,  F.  Cleaves^  and  C.  S.  HamiltoHy  for 
plaintiff. 

Whitehouse,   J. — The  plaintiff   obtained   a   verdict   for 
$1500  against  the  defendant  for  an  injury  sustained  by  jump- 
ing from  a  moving  train  at  Camp  Ground  station,  between 
Saco  and  Old  Orchard.     The  neeflic^ence  imputed 
to  the  defendant  was  its  failure  to  stop  the  train  a  ^tatemeiii* 
sufficient  length  of  time  to   enable  the  plaintiff, 
in  the  exercise  of  reasonable  diligence,  to  alight  before  the 
train  proceeded.     The  plaintiff  also  claimed  that  in  jumping 
from  the  train  he  acted  under  the  direction  of  the  conductor. 

The  case  comes  to  this  court  on  a  motion  to  set  aside  the 
verdict,  as  against  evidence,  and  exceptions  to  the  refusal 
of  the  presiding  justice  to  direct  a  verdict  for  the  defendant. 

It  is  the  opinion  of  the  court  that  the  verdict  cannot  be 
allowed  to  stand,  on  the  evidence  reported.     The  plaintiff 
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fails   to   establish  either  the  defendant's  negligence,  or  his 
own  due  care. 

On  the  evening  of  July  25,  1893,  the  plaintiff   purchased 
a  ticket  at  Saco  for  ''  Old  Orchard  and  return,"  ana  took  the 
local   train,  leaving  the   former  station  about  7  o'clock,  in- 
tending to  stop  at  the  intervening  station,  called 
urt-    "         **  Camp  Ground,"   for  which  no  tickets  were  spe- 
cially  provided.      The   train   stopped   there  long 
enough  for  two  passengers  to  alight,  and  one  woman  to  get 
aboard   the  train.     The  plaintiff  was   in  the  rear  passenger 
car.     He  started   to   leave   the   train   at   some  time  after  it 
stopped,  and  when  he  reached  the  forward  end  of  his  car 
he  discovered  that  the  train  was  in  motion.      He  passed  out 
upon  the    car    platform,  when  the  conductor,   according  to 
the  plaintiff's  testimony,  said  to  him,  **  Jump  with  the  train," 
or,    according  to  the  conductor's  testimony,  **  Don't  jump 
sideways."     He  jumped,  and  fell  upon  the  platform,  dislo- 
cating his  hip  joint.     Rain  was  falling  at  the  time,  and  the 
platform  of  the  station  was  wet.     Before  the  conductor  re- 
ceived from  the   brakeman   the  signal  to  start,  none  of  the 
trainmen   had  any  notice  of  the  plaintiff's  desire  or  purpose 
to  leave  the  train,  other  than  that  indicated  by  his  ticket  for 
Old  Orchard^     But  Camp  Ground  was  duly  announced  through 
the  train  before  its  arrival  there,  and  before  giving  the  signal 
to  start  the   brakeman  looked  through  the  doors  of  the  two 
passenger  cars  of  the  train,  and  saw  no  one  in  the  aisle,  and 
no  one  preparing  to  leave  his  seat,  in  either  of  them.     The 
train  stopped  from   three  fourths  of  a  minute  to  a  minute. 
The  plaintiff  says  he  started  to  leave  the  train  as  soon  as  it 
stopped,  but  the  testimony  of  the  conductor  and  brakeman, 
to  the  effect  that  he  did  not  leave  his  seat  until  the  signal 
to  start  was  given,  is  corroborated  by  the  testimony  of  Mrs. 
Bryant,  a  disinterested   passenger  sitting  near  the  plaintiff, 
in   the   rear  car,  who   says  the  car  was  in  motion  when  the 
plaintiff  walked  past  her  towards  the  door. 

The  plaintiff  was  about  50  years  of  age,  and  a  weaver  by 
occupation.  At  this  time  he  was  returning  to  his  home, 
situated  about  halfway  between  Camp  Ground  station  and 
Old  Orchard, — a  little  nearer  the  former, — and  was  carrying 
a  peck  basket  containing  some  groceries.  He  had  been 
**  riding  on  this  train  more  or  less  during  the  summer,"  and 
must  have  known  that  only  a  short  stop  was  required  at  that 
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time  for  the  business  at  Camp  Ground  station.  The  baggage 
master  and  station  agent  say  the  stop  on  this  occasion  was  of 
'*  about  the  usual  **  length. 

It  is  the  obvious  duty  of  a  railroad  company  to  stop  its 
train  at  a  station  a  sufficient  length  of  time  to  give  all  pas- 
sengers desiring  to  stop  there  a  reasonable  oppor-  untyofpaa- 
tunity  to  alight  upon  the  platform  with  safety,  and  Mugeroo  uof- 
in  this  case  there  seems  to  be  a  preponderance  of  •"Kirain. 
all  the  evidence  in  favor  of  the  defendant's  contention  that 
its  train. did  so  stop  at  Camp  Ground  station  on  the  evening 
in  question.  There  was  a  conflict  of  testimony,  however, 
and  it  may  be  questionable  if  the  court  would  be  required  to 
reverse  a  finding  of  the  jUry  against  the  defendant  upon  this 
point.  But  the  conclusion  is  still  unavoidable  that  the  ac- 
cident was  not  caused  by  the  fault  of  the  company,  but  by 
the  plaintiff's  own  want  of  ordinary  thoughtfulness  and  pru- 
dence. 

It   is  now  an  established   rule  of  law,  recognized  by  the 
decisions  of  our  own   court,    and    supported    by    the  great 
weight  of  authority  elsewhere,  that,  in  the  absence  of  any- 
thing to  create  excitement  or  cause  alarm»  the  at-   ^  ^^^^ 
tempt  to  leave  a  car  while  the  train  is  in  motion,    iugiruiuM 
by  jumping  from  the  steps  of  the  car  to  the  plat-   prima  facie 
form   of  the  station,    is  prima  facie  evidence   of  "**]«"««  ®' 
negligence  on  the  part  of  the  passenger.     Gavett 
^/.    Railroad   Co.,    i6  Gray   501;   Lucas  v.    Railroad   Co.,   6 
Gray  64.     **  There  cannot  be  a  doubt,"  says  Peters,  C.  J., 
in  Shannon  v.   Railroad  Co.,  78  Me.  59,  23  Am.  &  Eng.  R. 
Gas.  511,  **  that,  generally  speaking,  a  passenger  is  not  jus- 
tified in  getting  upon  or  off  of  a  moving  train,  unless  at  his  own 
risk.      If  all  you  know  of  it  is  that  a  passenger  jumps  from 
a  train  in  motion  and  is  injured,  you  would  charge  him  with 
carelessness  for  the  act.     The  act  \s  prima  facie  negligence." 
In  2    Wood    R.    R.   (Minor's   Ed.)  §    305    the  author  says: 
**  It  appears  to  us  that,  in  view  of  the  danger  which  neces- 
sarily attends  such  an  act,  it  should  be  held,  as  a  matter  of 
law,  that  it  is  negligence  to  attempt  to  board  or  to  alight 
from  a  train  while  it  is  in  motion ;  and  the  question  should 
not  be  left  to  the  jury,  unless  there  are  exceptional  circum- 
stances tending  to  excuse  or  justify  the  act.     And  the  great 
weight   of  authority   favors  this  view.     The   failure   of   the 
company  to  stop  its  train  at  a  station  as  it  ought  to  do,  or 
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to  stop  it  for  a  sufficiently  long  time,  does  not  justify  a  pas- 
senger in  leaving  a  moving  train.  His  proper  course  is  to 
be  carried  on  until  the  train  stops,  and,  if  he  sustains  pecun- 
iary or  other  loss  from  being  carried  beyond  his  station,  his 
remedy  lies  in  an  action  for  damages."  See,  also,  2  Rorer 
R.  R.  p.  1 1 16;  Deer.  Neg.  §95. 

The  burden  was  on  the  plaintiff  to  prove  that  he  jumped 
from  the  train  under  exceptional  circumstances  which  would 
Same-Cftrry-  justify  or  excusc  such  an  act  of  imprudence.  ^  The 
inffPAit  mere  circumstance  that  he  was  being  carried  past 

■^"*"*  Camp  Ground,  to  the  next  station,  at  Old  Orchard, 

which  was  only  a  few  rods  further  from  his  home  than  Camp 
Ground  station,  is  plainly  insufficient  to  exonerate  him  from 
blame;  and,  if  this  had  been  the  only  excuse  offered,  it 
would  have  be  m  the  duty  of  the  presiding  judge  to  direct 
a  verdict  for  the  defendant. 

But  the  plaintiff  further  says  that,  in  jumping  as  he  did, 
he  acted  under  the  direction  or  advice  of  the  con- 
SftBie-Adfiee  ductor.  It  is  not  in  controversy  that  the  conduc- 
ofeondaetor.  tor  made  some  remark  to  the  plaintiff  respecting 
his  manner  of  jumping;  either  saying,  "  Jump 
with  the  train,"  or  **  Don't  jump  sideways.**  It  is  imma- 
terial which  form  of  expression  was  used.  Interpreted  in  the 
light  of  the  situation  and  circumstances,  they  may  reasonably 
be  regarded  as  having  substantially  the  same  import.  The 
conductor  saw  a  man  of  mature  years  appear  upon  the  plat- 
form of  the  car,  evidently  preparing  to  alight,  and  naturally 
assumed  that  the  passenger  understood  the  situation,  but 
had  determined  to  take  the  risk  of  stepping  off  of  the  train. 
It  was  plainly  the  intention  of  the  conductor  not  to  advise 
the  passenger  to  leave  the  train,  but  to  remind  him  of  the 
safest  method  of  doing  so,  if  he  was  resolved  upon  making 
the  attempt.  It  is  wholly  improbable  that  the  plaintiff  un- 
derstood the  remark  in  any  other  way.  His  decision  to  alight 
at  Camp  Ground  station  had  already  been  made.  It  was 
not  influenced  by  this  remark. 

The  accident  was  a  very  unfortunate  one  for  the  plaintiff, 
and  his  injury  and  suffering  are  a  source  of  sincere  regret; 
but  the  evidence  wholly  fails  to  establish  any  liability  on  the 
oart  of  the  defendant  company,  and  it  is  the  plain  duty  of 
the  court  to  set  aside  the  verdict. 

Motion  sustained.      Verdict  set  aside. 
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ABSTRACTS   OF    RECENT    DECISIONS 

Contributory  Negligence,  what  Constitutes  [(1;  p.301] — Standing  on  Steps 
of  Crowded  Street-car, — A  person  standing  on  the  steps  of  a  moving 
street-car,  being  unable  to  secure  a  seat  or  standing  room  within,  is 
presumed  to  be  there  with  the  consent  of  the  servants  in  charge  of 
the  train.     Pray  v.  Omaha  St.  R.  Co.,  44  Neb.  167. 

Same— .Vi7w^. — It  is  not  such  neghgence  for  a  passenger  to  stand 
on  the  front  steps  of  a  crowded  street-car,  while  in  motion,  as  will 
per  se  prevent  a  recovery  for  injuries  received  in  consequence  of  the 
negligence  of  persons  in  charge  thereof.  Pray  v.  Omaha  St.  R.  Co.> 
1895,  44  Neb.  167. 

Same-'-A  railroad  company  is  not  liable  for  injuries  sustained  by 
a  passenger  who  while  standing  on  a  car  seat  to  reach  bundles  in  an 
overhead  receptacle  is  thrown  by  the  sudden  starting  of  the  train* 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Green,  (Ga.)  22  S.  E.  Rep. 
658. 

Same — Riding  on  Foot-board  of  Trolley-car. — The  danger  of  be- 
ing hit  by  a  trolley  pole  is  not  such  a  peril  as  a  passenger  whom  the 
railway  company  has  undertaken  to  carry  on  the  foot-board  of  its 
car  is  bound  to  anticipate  and  be  on  the  lookout  for,  unless  it  ap- 
pears that  the  passenger  had  knowledge  of  the  close  proximity  of 
the  track  to  the  trolley  pole.  Elliott  v,  Newport  St.  R.  Co.,  (R.  1.) 
31  Atl.  Rep.  694. 

Same — Same — Failure  to  Listen  for  Warnings. — A  passenger  rid- 
ing on  the  foot-board  of  a  trolley-car  by  permission  of  the  company 
is  under  no  duty  to  listen  for  a  warning  as  to  the  danger  of  striking 
poles,  and  cannot  be  charged  with  contributory  negligence  unless 
the  warning  was  actually  heard  by  him,  or  unless  he  had  knowledge 
of  the  danger  of  being  struck  by  a  pole.  Elliott  7;.  Newport  St.  R. 
Co.,  (R.  I.)  31  Atl.  Rep.  694. 

Same — Failure  to  Discover  Bolt  in  Alighting  from  Car. — That  a 
passenger  about  to  leave  a  street-car  knew  of,  or  might  have  discov- 
ered, a  bolt  upon  which  she  caught  her  dress  in  her  haste  in  en- 
deavoring to  alight,  is  not  negligence,  but  is  merely  evidence  to 
prove  negligence.     North  Chicago  St.  R.  Co.  v,  Eldridge,  151   111. 

542. 

Same  —  Alighting  from  Cable-car  which  has  Stopped  to  Allo7v 
Passage  of  Car  on  Intersecting  Line, — Attempting  to  alight  from  a 
cable-car  which  has  stopped  to  allow  a  car  on  an  intersecting  street 
to  pass  in  front  of  it,  instead  of  waiting  until  it  reached  the  other 
side  of  the  street,  is  not  such  negligence  as  will  bar  a  recovery,  un- 
less it  was  the  proximate  cause  of  the  injury.  North  Chicago  St. 
R.  Co.  V.  Eldridge,  151  III.  542. 

S^tne— Boarding  Detached  Car  after  Warning, — Where  an  open 
passenger-car  is  standing  on  the  track,  not  coupled  to  the  rest  of  the 
train,  and  the  conductor  warns  a  passenger  not  to  enter  the  car  until 
it  hat;  been  coupled  and  moved  to  a  point  exactly  opposite  the  depot. 


i 


500  CARRIERS  OF  PA8SENOER8  L^n/s!)' 

l^i^' w^?fill!li"  Abstracts  of  Receut  Decisions 

it  is  contributory  negligence  for  the  passenger  to  enter  the  car  before 
it  has  been  coupled  and  moved  to  the  point  designated,  and  this  is 
true  though  the  car,  before  it  was  coupled  and  moved  was  standing 
at  the  place  where  passengers  usually  board  trains.  Tillett  v,  Lynch- 
burg &  D.  R.  Co.,  115  N.  Car.  662. 

S^m^— Intoxication — A  passenger  voluntarily  intoxicated  is  charge- 
able with  like  care  to  avoid  injury  as  a  sober  person  of  ordinary 
prudence  under  similar  circumstances.  Johnson  v,  Louisville  &  N. 
R.  Co.,  (Ala.)  16  So.  Rep.  75. 

S^me— Failure  to  Avoid  Injury  by  Bell-rope. — In  an  action  against 
a  railroad  company  for  personal  injuries  sustained  while  on  a  special 
or  private  car  by  invitation  of  the  general  agent  of  the  defendant, 
it  appeared  that  plaintiff  was  struck  in  the  right  eye  by  the  bell-cord 
of  the  train,  when  suddenly  drawn  taut  through  the  car,  whereby  his 
eye  was  severely  injured.  Held^  that  the  bell-rope  which  caubed  the 
injury  was  pulled  negligently  and  violently;  that  the  passenger,  who 
at  one  time  saw  the  rope,  and  moved  away  from  it,  was  i\ot  guilty 
of  contributory  negligence  from  the  fact  that  immediately  after  he 
did  not,  a  second  time,  move  away  from  it ;  he  then  being  engaged 
in  examining  a  profile  sketch  of  the  levees  he  held  in  his  hands,  and 
unmindful  of  the  bell-rope;  that  the  rope  was  not  where  it  should 
have  been;  and  that  in  pulling  it  taut,  care  should  have  been  taken 
not  tapull  it  violently  and  injure  a  passenger.  Thompson  v.  Yazoo 
&  M.  V.  R.  Co.,  47  La.  Ann.  1107. 

Same — Going  to  Sleep  in  Caboose  after  Breaking  up  of  Freight 
Train. — The  fact  that  a  passenger  in  a  caboose  which  with  two 
other  cars  had  broken  loose  from  the  train,  assuming  that  the 
broken-off  part  would  be  picked  up  in  a  proper  manner,  went  to 
sleep,  will  not  as  a  matter  of  law  constitute  contributory  negligence. 
Delaware,  L.  &  W.  R.  Co.  v.  Ashley  (U.  S.  Cir.  Ct.  App.  3  Cir.),  67 
Fed.  Rep.  209. 

Same — Leaving  Car  to  Escape  Apparent  Danger — Error  of  Judg- 
ment,— A  person  riding  on  a  street-car  who  suddenly  realizes  that 
he  is  in  danger,  is  not  guilty  of  error  of  judgment  in  acting  in  what 
appears  to  him  to  be  an  emergency.  Denver  &  B.  P.  R.  T.  Co. 
V,  Diiyer,  20  Colo.  133. 

Same — 6"^/;/;^.— Independent  of  the  statutory  rule,  a  passenger  who 
is  placed  in  a  position  of  apparent  imminent  peril  through  the  neg- 
liy;ence  of  a  carrier  may  recover  for  injuries  received  while  endeav- 
oring to  escape,  in  obedience  to  the  natural  instinct  of  self-preserva- 
tion, provided  he  exercise  ordinary  prudence  in  view  of  the  circum- 
stances as  they  appear  to  him  at  the  time.  St.  Joseph  &  G.  L  R. 
Co.  2f.  Hedge,  44  Neb.  448. 

And  such  is  the  rule,  although  it  subsequently  appears  that  the 
danger  was  apparent  only,  and  not  real;  since  the  carrier  whose 
negligence  is  the  proximate  cause  of  the  injury  cannot  complain,  on 
the  ground  that  passengers  err  in  their  estimate  of  the  danger  con- 
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fronting  them,  or  the  choice  of  means  to  insure  their  safety.     St. 
Joseph  &  G.  I.  R.  Co.  v.  Hedge,  44  Neb.  448. 

Same — Same — Liability  of  Company, — Where  a  person  operating  a 
horse-railroad  has  provided  a  perfect  track,  car  and  harness  in  good 
repair,  and  a  skilful  driver,  alert  and  at  his  post,  he  is  not  liable  for 
injuries  sustained  by  a  passenger,  who,  becoming  frightened  because 
the  horses  become  temporarily  unmanageable  by  fright  at  passing 
objects,  jumps  from  the  car  and  sustains  injury.  Perry  v.  Malarin, 
107  Cal.  363. 

Same —  Voluntary  Exposure  to  Danger — Duty  of  Company  to  Avoid 
Injury, — Although  a  person  injured  while  riding  on  the  steps  of  a 
stieet-railway  car  may  have  been  guilty  of  contributory  negligence,, 
yet  if  the  defendant  having  knowledge  of  his  exposed  condition,  by 
the  exercise  of  ordinary  care  could  have  prevented  the  injury  it  was 
its  duty  to  do  so,  and  for  failure  so  to  do  is  liable.  Denver  & 
Berkeley  P.  R.  T.  Co.  v.  Dwyer,  20  Colo.  132. 

Same — Same — Same, — The  general  rule  that  a  party  sustaining 
personal  injuries  cannot  recover  damages  therefor  if  his  own  negli- 
gence contributed  to  the  injury  applies  without  qualification  in  all 
cases  where  the  party  inflicting  the  injury  is  not  chargeable  with 
negligence  indulged  after  the  position  of  the  injured  party  was  dis- 
covered, or,  by  the  exercise  then  of  reasonable  care,  could  have 
been  discovered.  Texas  &  P.  R.  Co.  v,  Nolan,  (U.  S.  Cir.  Ct.  App. 
5  Cir.)  62  Fed.  Rep.  552. 

Doctrine  of  Comparative  Negligence — Illinois. — The  doctrine  of  com- 
parative negligence  by  the  recent  decisions  in  Illinois  has  been 
greatly  modified,  if  not  wholly  repudiated.  North  Chicago  St.  R. 
Co.  V,  Eldridge,  151  111.  542. 

Presumption  as  to  Passenger's  Knowledge  of  Incidents  of  Railway 
Travel.— Railway  passengers  are  presumed  to  know  the  everyday  inci- 
dents of  railway  travel.  Jacob  v.  Flint  &  P.  M.  R.  Co.,  (Mich., 
^^95)  63  N.  W.  Rep.  502,  citing  Mitchell  v.  Railroad  Co.,  51  Mich. 
236,  12  Am.  &  Eng.  R.  Cas.  163;  Minnock  v.  Railroad  Co.,  97 
Mich.  425. 

Imputation  of  Negligence  of  Driver  of  Street-car. — The  negligence  of 
the  driver  of  a  street-car  will  not  be  imputed  to  a  passencger  on  the 
car.     Gulf  &  S.  F.  R.  Co.  v,  Pendery,  87  Tex.  553. 


NOTES 

(1)  p.  299]  Contributory  Negligence  of  Passenger— What  Constitutes. — 
The  duty  of  a  earner  of  passengers  does  not"extend  to  the  imprison- 
ment of  a  passenger  so  as  to  prevent  him  from  voluntarilv  exposing 
himself  to  needless  peril.  Indianapolis  &  C.  R.  Co.  v,  Rutherford, 
29  Ind.  82. 

A  passenger  upon  a  railroad  train  is  bound  to  use  ordinary  care 
to  avoid  injury,  and  if  by  a  failure  to  do  so  he  directly  contributes 
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to  the  injury,  he  cannot  recover.     Jeflfersonville  R.  Co.  v,   Hen- 
dricks, 26  Ind.  228. 

A  railroad  company  is  not  bound  to  so  protect  the  windows  of  its 
cars  that  a  passenger  cannot  get  his  limbs  through  them.  Where, 
therefore,  an  injury  results  to  a  passenger  from  the  fact  that  his  arm 
is  exten'ied  by  him  several  inches  outside  the  window  of  a  car  where- 
by it  comes  in  contact  with  the  structure  of  a  water-tank  properly 
placed  beside  the  track,  the  carrier  is  not  liable.  Louisville  &  N. 
R.  Co.  i\  Sickings,  5  Bush.  (Ky.)  i. 

If  a  passenger  of  mature  years  voluntarily  or  inattentively  projects 
his  elbow  or  arm  out  of  the  window  of  a  railroad  car  in  which  he  is 
travelling,  and  it  is  injured  by  coming  in  contact  with  a  freiglit  car 
stp.nding  on  a  siding  or  other  obstruction  near  the  main  track  of  the 
railroad,  he  is  not  entitled  to  recover  damages  for  such  injury  from 
the  railroad  company.  The  placing  of  an  arm  out  of  the  window  of 
a  railroad  train,  when  in  motion,  is  an  act  of  contributory  negligence, 
and  the  court  should  so  instruct  the  jury  as  a  matter  of  law,  not* 
withstanding  the  company  may  have  been  guilty  of  negligence  in  the 
case  above  stated  in  permitting  the  car  on  the  siding  to  be  placed  loo 
near  the  track  of  the  passing  train.  Pittsburgh  &  C.  R.  Co.  v.  An- 
drews, 49  Md.  329. 

The  voluntary  projecting,  by  a  passenger  on  a  railroad  train,  of 
his  arm  through  the  open  window  of  a  car,  whereby  injury  is  suf- 
fered, is  in  law  gross  negligence,  which  contributes  to  the  injury  and 
which  will  preclude  him  from  any  right  of  recovery,  unless  he  can 
show  gross  negligence  on  the  part  of  the  railroad  company,  its 
agents  or  servants,  for  gross  misconduct,  it  is  legally  responsible,  or 
that  the  injury  was  intentionally  done,  or  that  it  could  have  been 
avoided  by  ordinary  care.  Louisville  &  N.  R.  Co.  ik  Sickings,  5 
Bush.  (Ky.)  I,  citing  Pittsburgh  &  C.  R.  Co.  v.  McClury,  56  Pa.  St. 
295  ;  Todd  V.  Old  Colony  R.  Co.,  3  Allen  207  ;  Holbrook  v.  Utica 
&  S.  R.  Co.,  12  N.  Y.  236  ;  Lafayette  &  L  R.  Co.  v.  Huffman,  28 
Ind.  288  :  Indianapolis  &  C.  R.  Co.  v,  Rutherford,  29  Ind.  82  ;  Tel- 
fer  V.  Northern  R.  Co.,  30  N.  J.  L.  190. 

Where  a  railroad  passenger  puts  his  elbow  or  arm  out  of  a  window 
of  the  car,  voluntarily  and  without  any  qualifying  circumstances  im- 
pelling him  to  it,  it  is  negligence  in  se.  And  where  that  is  the  state 
of  evidence,  it  is  the  duty  of  the  court  to  declare  such  act  of  the 
pnssenger  negligence  in  law.  Pittsburgh  &  C.  R.  Co.  v,  McCiurg, 
56  Pa.  St.  294. 

Where,  in  an  action,  brought  by  a  passenger  against  a  railroad 
company,  to  recover  damages  for  a  personal  injury  from  the  swing- 
ing of  an  unfastened  door  of  another  car,  standing  upon  a  track 
parallel  to  that  over  which  he  was  riding,  it  appeared  from  the  plain- 
tiff's own  testimony  that  his  elbow  extended  through  the  open  win- 
dow of  the  car  beyond  the  place  where  the  sash  would  have  been  if 
the  window  had  been  shut  ;  it  is  the  duty  of  the  court  to  rule  that 
this  is  such  carelessness  as  will  prevent  a  recovery  of  damages  by 
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him,  and  to  withdraw  the  case  from  the  jury.     Todd  v.  Old  Colony 
&  F.  R.  Co.,  7  Allen  (Mass.),  207,  affirming  3  Allen,  18. 

In  an  action  to  recover  for  personal  injuries,  if  the  facts  are  un- 
disputed, and  fail  to  show  that  the  plaintiff  was  in  the  exercise  of 
due  and  reasonable  care  at  the  tirae  of  receiving  the  injury,  it  is  the 
duty  of  the  court  to  instruct  the  jury  that  he  cannot  recover.  Gavett 
r.  Manchester  &  L.  R.  Co.,  82  Mass.  501. 

The  facts  upon  which  the  foregoin<j  rule  was  laid  down  showed  that  a 
passenger  in  a  railroad  car,  with  knowledj^e  that  the  train  was  in  motion, 
went  out  of  the  car  and  stepped  upon  ihe  plaiform  of  the  station  while 
the  train  was  still  in  motion,  and  was  held  to  be  so  wanting  in  ordinary 
care  as  not  to  be  entitled  to  maintain  an  action  against  the  company  for 
an  injury  resulting;  from  his  act. 

"  A  passenger,  on  entering  a  railroad  car,  is  to  be  presumed  to  know 
the  use  of  a  seat,  and  the  use  of  a  window  ;  that  the  former  is  to  sit  in, 
and  tlie  latter  is  to  admit  light  and  air.  Each  has  its  separate  use.  The 
seat  he  niay  occupy  in  any  way  most  comfortable  to  himself.  The  win- 
dow he  has  a  right  to  enjoy — but  not  to  occupy.  Its  use  is  for  the  bene- 
fit of  all,  not  for  the  comfort  of  him  who  alone  has  by  accident  got 
nearest  to  it.  If,  therefore,  he  sit  with  his  elbow  in  it,  he  does  so  with- 
out authority ;  and  if  he  allow  it  to  protrude  out,  and  is  injured,  is  this 
due  care  on  his  part?  He  was  not  put  there  by  the  carrier,  nor  invited 
to  go  there ;  nor  misled  in  regard  to  the  fact  that  it  is  not  a  part  of  his  seat, 
nor  that  its  purposes  were  not  exclusively  to  admit  light  and  air  for  the 
benefit  of  all.  His  position  is,  therefore,  without  authority.  His  negli- 
gence consists  in  putting  his  limbs  where  they  ought  not  to  be,  and  liable 
to  be  broken  without  his  ability  to  know  whether  there  is  danger  or  not 
approaching.  In  a  case,  therefore,  where  the  injury  stands  confessed, 
or  is  proved  to  have  resulted  from  the  position  voluntarily  or  thought- 
lessly taken,  in  a  window,  by  contact  with  outside  obstacles  or  forces,  it 
cannot  be  otherwise  characterized  than  as  negligence,  and  so  to  be  pro- 
nounced by  the  court.  Wherever  the  facts  present  such  a  case  singly, 
and  without  any  controlling  or  justifying  necessity,  we  think  the  court 
ought  to  declare  the  act  negligence  ;  and  as  there  was  nothing  like  this 
shown  in  the  case  before  us,  we  think  the  court  ought  not  to  have  af- 
firmed the  plaintiff's  point.  Unconsciously  exposing  himself  did  not 
help  the  plaintiff's  case,  as  it  was  not  shown  that  this  unconsciousness 
was  not  the  result  of  a  want  of  prudent  attention  to  his  situation  on  part 
of  the  plaintiff.  It  would  be  a  novel  answer  to  the  alle,i>a'ion  of  ne<;li- 
gsiiice,  to  allege  that  the  plaintiff  had  slept  in  the  position  he  w.is  in 
wh^n  hurt;  and  that  would  be  a  condition  of  unconsciousness.  Sleep- 
in;^  when  due  care  would  require  one  to  be  awake,  c^r  in  dani^erous  cir- 
cumstances, is  negligence,  and  no  answer  to  the  coiTipany  can  be  given 
to  such  act.  Of  course  these  views  arc  predicated  on  a  Crise  in  which 
there  are  no  facts  to  qualify  or  justify  the  act.  It  is  possible  that  a  state 
of  facts  might  be  found  to  show  an  exception  to  the  rule,  and  where  that 
occurs,  the  rule  ceases.  In  conclusion  we  have  simply  to  reassert,  that 
where  a  traveller  puts  his  elbow  or  an  arm  out  of  a  car  window,  voluntar- 
ily, with  any  qualifying  circumstances  impelling  him  to  do  it.  it  must  bo 
regarded  as  negligence  in  se\  and  when  that  is  the  state  of  the  evidence 
it  is  the  duty  of  the  court  to  declare  the  act  negligence  in  law."  Pitts- 
burg &  C.  R.  Co.  V.  McClurg,  56  Pa.  St.  294. 
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In  Western  Maryland  R.  Co.  v.  Stanley,  6i  Md.  266,  18  Am.  & 
Eng.  R.  Cas.  206,  a  passenger  upon  a  railroad  train,  sitting  close  to  the 
front  door  of  a  crowded  car,  when  the  train  was  going  through  a  tun- 
nel, attempted  to  shut  the  door,  while  the  car  was  in  total  darkness,  in 
order  to  keep  out  the  smoke  and  cinders;  in  so  doing  he  was  injured. 
In  an  action  tor  damages  brought  by  him  against  the  railroad  com- 
pany, it  was  held,  (i)  That  all  the  facts  and  circumstances  taken  to- 
gether would  warrant  a  finding  of  negligence  on  the  part  of  the  de- 
fendant, and  justify  a  verdict  for  the  plaintiff,  unless  the  plaintiff's 
conduct  amounted  to  contributory  negligence ;  and  (2)  that  the 
court  below  properly  refused  to  instruct  the  jury  that  the  plaintiff 
was  chargeable  with  contributory  negligence. 

Where  a  passenger  is  guilty  of  a  reckless  attempt  to  leave  a  train» 
when  in  motion,  no  recovery  can  be  had,  although  the  company  may 
have  disregarded  a  duty  imposed  by  law,  in  failing  to  stop  at  the  sta- 
tion where  the  passenger  desired  to  alight.  Dougherty  v.  Chicago^ 
B.  &  Q.  R.  Co.,  86  III.  467.  Citi/rg  Jeffersonville  K.  Co.  v.  Swift,  2a 
Ind.  450  ;  Pennsylvania  R.  Co.  v.  Chappel,  23  Pa.  St.  147. 

The  stepping  or  riding  upon  the  front  platform  of  a  horse-car 
when  in  motion  is  not  of  itself  negligence.  McDonough  r/.  Metro- 
politan R.  Co.,  137  Mass.  210,  21  Am.  &  Eng.  R.  Cas.  354  ;  d/ing 
Meesel  v,  Lynn  &  Bos.  R.  Co.,  8  Allen,  234  ;  Fleck  v.  Union  R.  Co.^ 
134  Mass.  480,  16  Am.  &  Eng.  R.  Cas.  372. 

Illinois  Rule.  —In  Illinois  a  modification  of  the  general  rule  has 
been  established,  and  it  is  there  held  that  the  negligence  of  a  passen- 
ger travelling  on  a  railroad  car  in  permitting  his  arm  to  rest  on  the 
base  of  a  window  of  the  car,  and  slightly  projecting  outside,  whereby 
his  arm  is  broken  in  passing  a  freight  train,  is  slight  as  compared 
with  the  negligence  of  the  railroad  company  in  permitting  its  freight 
cars  to  stand  so  near  the  track  upon  which  its  passenger  train  is 
running,  that  such  injury  might  result,  and  therefore  a  recovery  may 
be  had  for  injuries  thus  sustained.  See  Chicago  &  A.  R.  Co.  v. 
Rondsen,  51  III.  333,  which  directly  reject  Pittsburgh  &*C.  R.  Co.  p. 
McClurg,  56  Pa.  St.  214,  and  citincr  Galena  &  C.  U.  R.  Co.  ik  Jacobs, 
20  111.  478  ;  Chicago  &  R.  I.  R.  Co.  r.  Still,  19  111.  479  ;  St.  Louis 
&  A.  R  Co.  V,  Todd,  36  III.  409  ;  Chicago  &  A.  R.  Co.  v.  Hogarth, 
38  111.  370.  The  court  in  the  first  case  cited  admits  that  the  courts 
of  other  states  have  adopted  and  act  upon  a  different  rule,  but  re- 
pird  the  question  as  above  stated  as  being  firmly  established  in 
Illinois. 

Same  — Obvious  Danger  Incurred  at  Direction  of  Servants  of  Company. 
— Where  danger  is  obvious,  a  passenger  upon  a  railroad  car  is  not  ex- 
cused if  he  occupies  a  place  of  danger,  even  by  order  or  permission 
of  the  defendant's  servants.  Railroad  Co.  v.  Jones,  95  U.  S.  443  ; 
South  &  N.  A.  R.  Co.  V.  Schaufler,  75  Ala.  136,  21  Am.  &.  Eng.  R. 
Cas.  405. 

Consequently  in  an  action  against  a  railroad  company  to  recover 
damages  resulting  to  the  plaintiff  by  reason  of  injuries  received  by 
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him  in  leaping  from  defendant's  train  of  cars  while  the  cars  were  in 
motion,  at  a  station  where  the  train  did  not  stop,  it  was  held  that 
even  if  the  plaintiff  leaped  from  the  car  on  the  suggestion  of  the 
conductor,  and  the  conductor  only  gave  it  as  his  opinion  that  the 
plaintift  could  leap  from  the  train  in  safety,  it  was  his  duty  to  exer- 
cise his  judgment  whether  or  not  it  was  safe  ;  and  if  the  danger  was 
so  apparent  that  a  prudent  man  similarly  situated  would  not  have 
attempted  the  leap  from  the  train,  then  the  plaintiff  was  guilty  of 
negligence,  and  should  not  be  permitted  to  recover.  The  plaintiff^ 
if  left  to  act  voluntarily,  and  not  under  constraint,  was  bound  to  exer- 
cise ordinary  prudence.  The  Chicago  &  A.  R.  Co.  v,  Randolph,  53 
III.  510. 

Same— Contributory  Negligence  of  Passenger— When  Overcome  by 
Greater  Negligence  of  Carrier.— Although  there  may  have  been  negli- 
gence on  the  part  of  plaintiff,  yet,  unless  he  might,  by  the  exercise 
of  ordinary  care  have  avoided  the  consequences  of  defendant's  neg- 
ligence, he  is  entitled  to  recover.  Lucas  v.  New  Bedford  &  Taun- 
ton R.  Co.,  72  Mass.  64;  citing  Bridge  v.  Grand  Junction  R.  Co.» 
3  M.  A.  W.  248  ;  Davis  v,  Mann,  lo  M.  &  W.  549  ;  Theorgood  v. 
Bryan,  8  C.  B.  115  ;  Clayards  v,  Belhrick,  12  Ad.  &  El.  (N.  R.) 
439  ;  Moore  v.  Central  R.  Co.,  24  N.  J.  L.  268. 

Where  the  evidence  shows  that  a  passenger  was  injured  while 
seated  in  his  seat  in  a  railroad  car  and  resting  his  head  on  his 
arm,  which  rested  on  the  window  sill  of  the  car,  by  the  car  com- 
ing in  contact  with  the  cornei  of  a  wrecked  car  which  had  not 
been  sufficiently  removed  from  the  track,  it  was  held  that  there 
was  no  proper  case  made  by  the  evidence  for  an  instruction  upon 
the  subject  of  contributory  negligence.  Winters  zk  Hannibal  & 
St.  J.  R  Co,  39  Mo.  468. 

In  Spencer  v.  Milwaukee  &  P.  C.  D.  R.  Co.,  17  Wis.  493,  it  was 
hfld  that  where  a  passenger,  who,  while  the  train  was  going  over  a 
bridge  had  his  hand  outside  of  the  car  window,  in  consequence  of 
which  it  came  in  cotact  with  a  brace  in  the  bridge  which  had  become 
loosened  and  dropped  downward,  whereby  the  hand  was  injured, 
there  was  no  negligence  on  the  part  of  the  plaintiff,  but  that  the 
company  was  neeiigent,  and  responsible  for  the  injury  caused. 

Same^lnstinctive  Efforts  of  Passenger  to  Avoid  Injury— Whereby  Injury 
Resulted— Effect.— Passengers  in  positions  of  great  peril  are  not  re- 
quired to  exercise  all  the  presence  of  mind  and  care  of  a  prudent, 
careful  man  ;  the  law  makes  allowances  for  them,  and  leaves  the 
circumstances  of  their  conduct  to  the  jury.  Galena  &  C.  R.  Co.  t\ 
Yarwood,  x^  III.  509. 

Or,  as  was  stated  in  Adams  v-  Hannibal  &  St.  J.  R.  Co.,  74  Mo. 
553,  7  Am.  &  Eng.  R.  Cas.  414,  one  in  a  perilous  position  is  not  to 
be  held  to  the  exercise  of  the  same  care  and  prudence  as  if  he  were 
in  a  place  of  safety. 

An  instinctive  injurious  effort  to  escape  a  sudden  peril  from  the 
2  (N.  8.)  A.  &  £.  li.  Cos.— 20 
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negligence  of  another,  does  not  therefore  relieve  the  latter  from  lia- 
bility.    Coulter  V.  American  Merc.  Un.  Exp.  Co.,  56  N.  Y.  585. 

Nor  will  an  error  of  judgment  on  the  part  of  a  person  placed  in  a 
position  of  imminent  danger  by  the  negligence  of  another,  render 
such  person  guilty  of  contributory  negligence.  Stevenson  ».  Chicago 
&  A.  R.  Co.,  5  McCrary  (U.  S.)  634;  Mark  v.  St.  P.  &  C.  R.  Co., 30 
Minn.  493;  Dyer  t'.  Erie  R.  Co.,  71  N.  Y.  228;  Roll  v.  Northern 
Cent.  R.  Co.,  15  Hun,  496;  Schultz  v,  Chicago,  etc.,  R.  Co.,  44  Wis. 
638. 

If,  through  the  default  of  a  railroad  company,  or  its  servants,  a 
passenger  is  placed  in  such  a  perilous  position  as  to  render  it  an  act 
of  reasonable  precaution,  for  the  purpose  of  self-preservation,  to  leap 
from  the  cars,  the  company  is  responsible  for  the  injury  resulting 
therefrom,  although,  if  the  passenger  had  remained  in  the  car,  he 
would  not  have  beeri  injured.  Southwestern  R.  Co.  v.  Faulk,  24 
Ga.  356. 

Same — Province  of  Jury. — The  question  of  contributory  negligence 
on  the  part  of  the  plaintiff,  in  an  action  for  personal  injuries  inflicted 
upon  him  through  the  negligence  of  a  railroad  company  of  which  he 
was  a  passenger,  is  one  of  fact  for  the  determination  of  the  jury. 
Allender  v,  Chicago,  I.  &  P.  R.  Co.,  37  Iowa,  264. 

Whether  the  acts  or  omissions  of  a  party  constitute  contributory 
negligence  depends  upon  the  circumstances  in  each  case  and  is  a 
question  for  the  jury.  Galena  &  C.  U.  R.  Co.  v,  Yarwood,  15  111. 
468,  s.  c.  17  III.  509. 

A  rash  and  undue  apprehension  of  danger  on  the  part  of  a  passenger 
may  or  may  not  justify  his  act  in  seeking  to  avoid  injury  by  leaping 
from  the  train  or  otherwise  as  without  culpability.  It  is  not  to  be 
expected  that  passengers,  under  circumstances  of  apparent  peril  and 
excitement,  and  frequently  of  great  confusion,  can  exercise  any  great 
care,  or  calmness  and  deliberation.  All  must  be  left  to  a  jurv.  See 
Jones  V.  Boyce,  i  Stark,  493;  McKinney  v.  Niel,  i  McLean,  (U.  S  )  540; 
Stokes  V,  Saltonstall,  13  Pet.  181 ;  Ingalls  v.  Biles,  9  Met.  (Mass.)  i. 

In  an  action  against  a  carrier  for  injuries  to  a  passenger  caused 
by  the  negligence  of  the  carrier,  the  court  should  not  give  instruc- 
tions upon  the  subject  of  plaintiff's  contributory  negligence,  unless 
warranted  in  doing  so  by  the  evidence.  Winter  v.  Hannibal  &  St. 
J.  R.  Co.,  39  Mo.  468. 
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Clark  (James  E.) 

V. 

Chicago  &  Alton  R.  Co. 

(Supreme  Court  of  Missouri^  May  5,  1895.) 

Injury  to  Passenger  by  Collision  [(1)  p.  317]— Burden  of  Proof  of  Negli- 
gence.— Where  tiie  proof  shows  that  a  passenger  was  injured  by  a  col- 
lision resulting  from  the  stoppage  of  defendant's  train  on  the  track  of 
another  company  and  across  it,  the  burden  of  showing  that  the  injury 
was  not  caused  by  its  negligence  is  on  the  defendant-     {Page  312.) 

Same --Collision  at  Crossing  of  Intersecting  Line— Failure  to  Warn  or 
Look  Out  for  Approaching  Train. — A  tinding  of  negligence  of  a  railroad 
company,  whereby  a  passenger  sustains  injury,  is  warranted  by  proof 
that  it  Slopped  the  train  in  question  at  midnigiit  upon  the  liiieof  another 
road  crossing  its  own,  and  allowed  the  train  to  remain  there  for  five 
minutes  before  the  collision  which  caused  the  injury,  without  posting 
flagmen  to  warn  approaching  trains  on  the  intersecting  line,  or  requiring 
itseniployes  to  listen  for  their  approach.     {Page  314.) 

Stoppage  of  Train  on  Traclc  of  Intersecting  Line— Application  of  Statute 
Forbidding  Stoppage  at  Crossings. — A  siatute  forbidding  railroad  com- 
panies to  obstruct  any  public  highway  by  stopping  any  train  upon  its 
track  where  tlie  same  crosses  a  public  liignway,  except  for  the  receipt  or 
discharge  of  passengers,  etc.,  has  no  application  to  the  stoppage  of  a 
train  upon  the  tracks  of  an  intersecting  road      {Pag^  314.) 

Same— Collision  [(1)  p.  317]— Failure  of  Colliding  Train  to  Stop  Before 
Crossing  Intersecting  Line  in  Compliance  with  Statute. — A  railroad  com- 
pany stopping  one  of  its  trains  on  the  track  of  an  iniersectins;  line, 
whereby  it  is  struck  by  a  train  running  on  such  line,  cannot  relieve  itself 
from  liability  for  injury  thereby  resulting  to  a  passenger,  because  of  the 
failure  of  theemploy6soii  the  other  train  to  comply  with  a  statute  requir- 
ing trains  on  intersecting  roads  to  come  to  a  full  stop  before  crossing  the 
tracks  of  the  other  line.     {Page  7,^6.) 

Action  for  Injury  to  Passenger — Excessive  Damages. — A  verdict  of  $7500 
is  not  so  excessive  as  to  indicate  passion  or  prejudice  on  the  part  of  the 
jury,  where  it  appears  that  the  passenger  injured  was  the  member  of  a 
firm  doing  a  business  of  $750,000  a  year,  and  had  charge  of  its  finances; 
that  his  surgical  treatment  had  cost  $750;  that  he  suffered  j>reat  pain 
and  inconvenience,  was  undergoing  treatment,  that  a  surgical  operation 
was  still  necessary,  and  that  the  trouble  might  be  permanent.  (Page  316.) 

Appeal  from  St.  Louis  Circuit  Court.     Affirmed. 

R.  H,  Kern  and  John  A,  Bellattiy  for  appellant. 
Geo,   W,  Bailey,  for  respondent. 
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Gantt,  p.  J. — On  the  night  of  December  3,  1890,  James 
E.  Clark,  the  plaintiff,  was  a  passenger  on  one  of  the  defend- 
ant's trains  travelling  from  Chicago,  111.,  to  Kansas  City,  Mo. 

It  was  a  fast  train,  known  as  the  '*  Hummer."  He 
Facto.  purchased  his  ticket  in  Chicago,  and  retired  to  sleep 

in  one  of  the  sleeping-cars  of  the  train.  The  train 
reached  Jacksonville,  111.,  about  midnight.  At  this  point 
the  Chicago  &  Alton  Railroad's  track  extends  north  and 
south,  and  is  intersected  by  the  tracks  of  the  Wabash  Rail- 
road, which  extend  east  and  west.  The  tracks  of  each  road 
cross  the  other  at  grade.  There  were  two  sleeping-cars  at- 
tached to  defendant's  train  in  which  plaintiff  was  a  passen- 
ger, and  he  was  in  the  forward  of  the  two.  The  train 
reached  Jacksonville  from  10  to  20  minutes  behind  time, 
and  a  few  minutes  after  midnight.  It  stopped  about  100  or 
150  feet  from  the  intersection,  and  in  full  view  of  it,  and  the 
engineer,  seeing  the  crossing  was  clear,  drew  his  train  into 
the  station  and  stopped.  When  it  stopped  the  locomotive 
was  30  to  50  feet  north  of  the  south  end  of  the  depot  plat- 
form, and  the  two  sleeping-cars  and  about  20  feet  of  the 
north  end  of  the  chair  car,  comprising  at  least  160  feet  of 
the  train,  were  left  standing  north  of  the  intersecting  Wabash 
Railroad  track.  There  was  no  physical  or  other  reason  which 
rendered  it  absolutely  necessary  to  stop  the  train  with  a  por- 
tion of  it  north  and  the  other  part  south  of  the  Wabash  track, 
but  it  was  a  matter  of  convenience  in  handling  baggage, 
freight,  and  express  matter,  and  discharging  passengers  at 
the  depot,  and  on  the  platform.  The  platform  could  have 
been  made  longer  without  interfering  with  any  other  high- 
way. No  flagmen  were  stationed  on  the  Wabash  track  or 
elsewhere  to  keep  a  lookout  for  the  Wabash  train,  which 
was  an  hour  and  a  half  late  that  night. 

There  was  much  evidence  that  the  Wabash  train  whistled 
three  times  in  the  mile  and  a  half  east  of  the  station  as  it 
approached,  and  no  one  connected  with  defendant's  train 
heard  any  but  the  last  signal,  which  was  given  a  few  seconds 
before  the  collision.  While  this  train  was  thus  standing 
across  the  Wabash  track,  a  Wabash  freight  train,  consisting 
of  19  cars  loaded  with  coal,  and  going  west,  collided  with 
defendant's  train,  crushing  through  the  sleeping-car  *'  Mat- 
terhorn,"  in  which  plaintiff  was  asleep,  cutting  the  car  into 
two  parts,    between   the  centre  and    the   north   end,  killing 
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two  of  the  passengers  and  wounding  several,  and  inflicting 
the  injuries  to  plaintiff  for  which  this  action  was  brought. 

The   petition   seeks  to   recover  the  damages  plaintiff  has 
suffered  by  defendant's  failure,  through  negligence,  to  safely 
carry  plaintiff  from  Chicago  to  Kansas  City,  as  it 
had,  as  a  common  carrier,  agreed  to  do,  in  that  it  Petitioa. 

**  negligently,  carelessly,  needlessly,  and  with  a 
reckless  disregard  of  the  rights  and  safety  of  plaintiff  and  its 
duty  to  him,  placed  said  train  of  cars,  one  of  said  cars  being 
the  sleeping-car*  in  which  plaintiff  was  asleep  and  uncon- 
scious, directly  upon  and  across  the  railway  and  right  of  way 
of  the  said  Wabash  Railroad  Company,  and  carelessly,  neg- 
ligently, unlawfully,  needlessly,  and  with  a  reckless  disregard 
of  plaintiff's  rights  and  safety,  and  of  defendant's  duty  and 
obligation  to  plaintiff  as  its  passenger,  there  permitted  said 
train  to  stand,  remain,  and  unlawfully  and  negligently  ob- 
struct, and  for  an  unusual  and  dangerous  and  unreasonable 
length  of  time  stand  across,  said  Wabash  tracks  and  right 
of  way,  and  thus  carelessly  exposed  said  train  and  plaintiff 
to  the  imminent  danger  and  peril  of  collision  with  the  trains 
of  the  Wabash  company,  and,  while  thus  standing  upon  and 
across  the  right  of  way  of  the  Wabash  Railroad  Company, 
defendant  negligently  suffered  said  train  and  sleeping-car 
to  be  violently  struck,  run  into  and  upon  and  against  and 
through  by  a  locomotive  and  cars  of  the  Wabash  Railroad 
Company,  and  said  sleeping-car  crushed,  shattered,  and  cut 
in  two  parts,  demolished  and  wrecked;  that  plaintiff's  person 
was  caught  and  became  entangled  in  said  wreck,  and  plain- 
tiff was  crushed  and  bruised,  and  severely  injured,  and  ren- 
dered unconscious  thereby,  and,  while  so  unconscious,  was 
knocked  or  carried  in  said  wreck,  by  said  locomotive,  several 
yards  distant,  and  finally  tossed  upon  a  bed  of  snow  and  ice 
which  was  then  and  there  existing  beside  said  railroad  tracks 
of  said  Wabash  Railroad  Company,  where  he  lay  unconscious 
until  picked  up  by  bystanders  and  taken  into  the  railway 
station  of  defendant  for  protection  and  medical  attention." 

Plaintiff  alleges  that  the  direct  and  proximate  cause  of 
said  collision  was  the  failure  of  the  agents,  servants  and  em- 
ployes of  the  defendant  to  exercise  due  and  even  ordinary 
diligence  and  precaution  to  prevent  the  same,  and  the  fail- 
ure of  the  agents,  servants,  and   employes  of  defendant  to 
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exercise  that  degree  of  precaution  which,  if  exercised,  would 
have  rendered  said  collision  impossible;  that  the  agents,  ser- 
vants, and  employes  of  defendant  could  have  prevented  said 
collision  by  the  exercise  of  even  due  and  ordinary  diligence 
after  they  had  discovered,  or  might  have  discovered  by  the 
exercise  of  ordinary  care,  the  peril  and  danger  to  which  the 
plaintiff  was  exposed  by  the  conduct  of  the  agents,  servants, 
and  employes  of  said  Wabash  Railroad  Company,  but  failed 
to  exercise  the  same." 

Plaintiff  states  that  by  reason  of  said  collision,  and  as  a 
result  thereof,  his  body  was  severely  wounded,  bruised,  con- 
tused, and  wrenched,  both  externally  and  internally,  and 
that  his  spinal  column  was  particularly  wrenched  and  per- 
manently injured,  and  that  he  suffered  great  bodily  and 
mental  pain  as  direct  results  of  said  injury  and  collision,  and 
was  confined  to  his  bed  and  room,  by  reason  thereof,  for  long 
period  of  time,  to  wit,  for  the  period  of  about  three  months; 
that  by  reason  of  said  injury  he  was  disabled  and  prevented 
from  attending  to  his  business  affairs  and  interests  for  the 
space  of  over  six  months,  and  from  giving  but  partial  at- 
tention to  the  same  for  the  space  of  over  one  year,  and  that 
ever  since  said  injuries  he  has  been,  and  still  is,  unable  to 
give  ordinary  or  usual  attention  to  the  same;  that  ever  since 
said  accident,  and  as  direct  results  thereof,  and  by  reason  of 
said  injuries  he  has  suffered,  and  will  continue  to  suffer,  great 
bodily  pain,  annoyance,  inconvenience,  and  expense;  that 
as  direct  result  of  said  injuries  and  collision  he  was  com- 
pelled to  procure,  and  did  procure,  necessary  medical  atten- 
tion, and  services  and  treatment  which  then  were  necsesary, 
and  still  are,  and  will  continue  to  be  necessary  for  an  in- 
definite period,  and  that  on  account  of  said  services  alone 
he  has  been  put  to  the  expense  of  about  the  sum  of  eight 
hundred  dollars. 

*'  Plaintiff  states  that  by  virtue  of  the  premises  he  has  been 
injured  and  damaged  in  body,  mind,  health,  pain,  and  suffer- 
ing, loss  of  time,  and  necessary  expenses,  in  the  sum  of 
twenty  thousand  dollars,  for  which  sum,  together  with  his 
costs  in  this  behalf  expended,  he  prays  judgment  against 
said  defendant." 

The  defendant  in  its  answer  admits  that  it  was  a  common 
carrier  as  alleged,  and   pleads  that,  under  the   laws  of  the 
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state  of  Illinois  in  force  then,  all  railroads  were  made  public 
highways,  among  others  the  said  Wabash  Rail- 
road Company;  that  as  such  they  were  required  to  ^wwer, 
maintain  depots  for  the  transaction  of  their  business  by  the 
laws  of  the  state  of  Illinois,  and  that  all  trains  approaching 
the  crossing  of  another  railroad  on  the  same  level  were  re- 
quired to  come  to  a  full  stop  before  reaching  the  same, 
within  800  feet  therefrom,  and  the  duty  of  the  engineer  was 
to  see  before  he  crossed  that  the  way  was  cU/.  ,  and  that 
the  train  could  safely  proceed;  that  a  railroad  could  obstruct 
any  public  highway  by  stopping  its  train  thereon  for  the 
period  of  not  longer  than  10  minutes,  for  the  purpose  of  re 
ceiving  and  discharging  passengers;  that  it  must  provide  cais 
for  receiving  passengers  at  its  junction  with  other  railroads, 
and  stop  its  cars  at  all  stations  advertised  as  places  for 
receiving  and  discharging  passengers;  that  this  depot  was 
jointly  used  by  the  Wabash  Railroad  Company  and  itself; 
that  it  was  its  duty,  under  the  laws  aforesaid,  to  stop  its 
trains  at  this  depot  long  enough  to  receive  and  discharge 
passengers,  etc.,  there;  that  the  city  of  Jacksonville  was 
then  one  of  the  regular  stations  on  its  road ;  that  it  stopped 
its  train  no  longer  than  was  necessary  to  receive  and  discharge 
passengers,  etc.,  there;  that  in  doing  this  it  was  compelled 
to  stop  its  train  over  the  tracks  of  the  Wabash  Railroad,  and 
as  soon  as  it  had  discharged  its  duty,  and  before  the  collision, 
it  had  started  promptly  to  remove  its  train  in  which  plaintiff 
was  a  passenger,  and  that  the  injury  was  caused  simply  and 
entirely  by  the  negligence  of  said  Wabash  Railroad  Company 
in  not  complying  with  the  aforesaid  law  by  stopping  its  rail- 
road train  within  a  distance  of  800  feet,  or  any  nearer  dis- 
tance, of  the  aforesaid  crossing  of  the  two  said  railroad  com- 
panies' tracks  at  its  said  depot  at  Jacksonville,  111. 

The  replication  is  a  general  denial. 

There  was  a  trial  in  the  circuit  court  of  the  city  of  St. 
Louis,  and  a  verdict  for  $7500  for  plaintiff,  from  which  de- 
fendant appeals. 

The  grounds  urged  in  this  court  to  reverse  the  judgment 
are:   First.  The  court  erred   in  giving  instruction   No.    13, 
which   is  as   follows:  *'  (13)  The  jury  is  instructed   by  the 
court  that  if  the  jury  believe  from  the  evidence  Errors 
that  plaintiff  was  a  passenger,  lawfully  on  board    •wir"**- 
of  the  defendant's  train,  at  the  time  of  the  collision  appear- 
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ing  in  evidence,  and  received  injuries  therein,  then  the  burden 
of  proof  is  shifted  upon  the  defendant  to  show  to  the  satis- 
faction of  the  jury  that  said  collision  was  caused  through  no 
fault,  negligence,  or  carelessness  of  defendant's  agents,  and 
unless  it  is  so  shown  the  jury  should  find  a  verdict  for 
plaintiff/* 

Second.  The  court  erred  in  refusing  instructions  asked  by 
defendant  and  numbered  4,  5  and  11. 

Third.   Damages  awarded  plaintifl  excessive. 

Fourth.   In  giving  instructions  Nos.  4  and  5  as  modified. 

Fifth.  That  the  court  erred  in  not  sustaining  a  demurrer 
to  the  evidence. 

The  obligation  of  a  steam-railway  carrier  to  its  passengers 
is,  as  far  as  it  is  capable  by  human  care  and  foresight,  to 
carry  them  safely,  and  it  is  responsible  for  all  injuries  result- 
Bnrdeior  ing  to  its  passengers  from  any,  even  the  slightest, 
proof.  neglect;  and  when  the  passenger  suffers  injury  by 

the  breaking  down  or  overturning  of  the  coach  the  prima 
facie  presumption  is  that  it  was  occasioned  by  some  negli- 
gence of  the  carrier,  and  the  burden  is  cast  upon  the  carrier 
to  rebut,  and  establish  that*  there  has  been  no  negligence 
on  its  part,  and  that  the  injury  was  occasioned  by  inevitable 
accident  or  by  some  cause  which  human  precaution  and  fore- 
sight could  not  have  averted.  Lemon  ik  Chanslor,  68  Mo. 
340;  Furnish  v.  Railway  Co.,  102  Mo.  438. 

This  degree  of  care  is  sometimes  expressed  to  be  **  the 
highest  degree  of  care  of  a  very  prudent  person  in  view  of 
all  the  facts  and  circumstances  at  the  time  of  the  alleged 
injury.'*  OXonnell  v,  Rarlway  Co.,  106  Mo.  482;  Waller 
V,  Railroad,  83  Mo.  608.  Again  it  is  expressed  to  be  **  the 
utmost  care  and  skill  which  prudent  men  would  use  and  ex- 
ercise in  a  like  business  and  under  similar  circumstances." 
Jackson  v.  Railway  Co.,  118  Mo.  199;  Smith  ik  Railroad 
Co.,  108  Mo.  243,  52  Am.  &  Eng.  R.  Cas.  483;  Redf.  Carr. 
N^>  347.  The  various  formulas  amount  to  the  same  thing  in 
principle.  Carriers  are  not  insurers  of  the  absolute  safety 
of  their  passengers,  nor  are  they  responsible  for  inevitable 
and  unavoidable  accidents,  but  a  just  regard  and  solicitude 
for  the  safety  of  human  life  and  limbs  has  led  to  the  adop- 
tion and  maintenance  of  the  above  rule. 

We  do  not  understand  the  learned  counsel  for  defendant 
to   question  the  rule  itself,  but  they  contend  that  the  thir- 
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teenth  instruction  given  for  plaintiff  was  and  is  erroneous  in 
(they  assert)  that  it  declared  the  law  to  be  that  when  the 
plaintiff  showed  that  he  was  injured  on  this  occasion  it  shifted 
the  burden  of  proof  from  him  to  the  defendant. 

Counsel  argue  that  both  the  pleadings  and  plaintiff's  own 
evidence  show  that  this  collision  was  caused  by  a  force  be- 
yond the  control  of  the  carrier,  to  wit,  the  tortious  act  of 
the  Wabash  Railroad,  and  that  in  such  a  case  the  plaintiff  is 
required,  in  order  to  make  out  a  prima  facie  case,  to  go 
further  and  prove  the  actual  negligence  of  defendant  as  an 
operating  and  efficient  cause  of  the  injury. 

We  think  the  court  clearly  did  not  err  in  this  regard.  The 
burden  was  shifted  upon  defendant  by  this  instruction  if  the 
jury  should  find  plaintiff  was  lawfully  on  board  the  BinieBof 
defendant's  train  **  at  the  time  of  the  collision  ap-  Proor-coa- 
pearing  in  evidence,  and  received  injuries  therein."  *'■■«•• 
The  admitted  and  uncontroverted  facts  in  evidence  disclosed 
that  plaintiff  was  lawfully  on. board  of  defendant's  train,  and 
asleep  in  a  car  provided  for  passengers  who  desired  to  sleep; 
that  **  the  collision  appearing  in  evidence  "  occurred  just  after 
midnight ;  that  defendant's  servants  and  trainmen  in  charge 
of  the  train  in  which  plaintiff  was  asleep  stopped  said  train 
across  the  track  of  another  intersecting  railroad,  and  kept 
said  train  standing  for  five  minutes  exposed  to  the  danger  of 
collision  with  the  trains  of  the  Wabash  Railroad,  and  without 
taking  any  precautions  for  guarding  said  train  against  the 
danger  of  a  collision  with  a  train  on  the  Wabash ;  and  that 
a  Wabash  train  did  run  into  and  collide  with  said  train  of 
defendant,  whereby  plantiff  was  hurt,  without  any  fault  on 
his  part  whatever.  That  is  to  say  that  the  admitted  facts 
which  proved  the  injury  also  proved  defendant's  negligence, 
and  developed  the  circumstances  from  which  negligence  was 
necessarily  presumed.  The  doctrine  of  vis  major,  or  the  tor- 
tious act  of  a  stranger  producing  the  injury,  has  no  applica- 
tion in  this  case. 

The  law  is  that  **  the  burden  of  proof  is  upon  the  defend- 
ant where  the  accident  proceeds  from  an  act  of  such  a 
character  that  when  due  care  is  taken  in  its  performance  no 
injury  ordinarily  ensues  from  it  in  similar  cases,  or  where  it 
is  caused  by  the  mismanagement  of  a  thing  over  which  the 
defendant  has  immediate  control,  or  for  the  management  or 
construction  of  which  he  is  responsible."     Booth,   St    Ry. 
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Law,  §  361;  Meier  v.  Railroad  Co.,  64  Pa.  St.  225;  Coudy 
V.  Railroad  Co.,  85  Mo.  85,  27  Am.  &  Eng.  R.  Cas.  282. 

Here  the  train  which  stopped  in  a  known  place  of  danger 
was  entirely  under  the  control  of  defendant's  agents  or  ser- 
vants, and  by  their  mismanagement  they  voluntarily  suffered 
that  train  to  stand  in  a  position  where  it  was  liable  to  be 
struck  by  trains  of  the  Wabash  Railroad.  To  escape  liability 
on  the  ground  of  vis  major,  or  the  tortious  act  of  a  third 
person,  it  devolved  upon  defendant  to  show  that  it  was  guilty 
of  no  fault  in  falling  into  the  danger;  but  all  the  testimony 
showed  that  defendant,  with  a  reckless  disregard  of  the  lives 
of  those  committed  to  its  keeping,  placed  them  in  a  position 
of  recognized  peril.  It  sacrificed  the  lives  and  bodies  of  its 
confiding  and  sleeping  passengers  to  a  mere  matter  of  con- 
venience. To  escape  responsibility  for  this,  it  pleads  the 
negligence  of  the  Wabash  Company  in  not  stopping  its  train 
before  reaching  the  point  of  intersection,  forgetting  that  as  to 
its  passengers,  before  it  can  avail  itself  of  the  negligent  act  of 
the  Wabash,  its  own  negligent  act  must  not  have  also  con- 
tributed to  the  injury. 

We  think  the  circuit  court,  upon  this  showing,  correctly 
assumed  that,  under  the  admitted  facts  of  this  case,  the  de- 
fendant was  prima  facie  guilty  of  negligence  per  se  in  stop- 
ping and  holding  its  train  across  the  track  of  the  Wabash. 

About  the  recklessness  of  such  an  act  at  midnight,  with  a 
train  load  of  sleeping  passengers,  we  do  not  think  reasonable 
men  can  or  ought  to  differ.  There  was  no  controlling  ne- 
Nedigenre-  cessity  Compelling  it  to  stop  any  portion  of  its 
Faiiareto  train  over  the  crossing,  and,  if  there  had  been, 
proAchinf  the  most  ordinary  diligence  would  have  suggested 
train.  the  necessity  and  duty  of  posting  flagmen  in  each 

direction  to  warn  the  trains  of  the  other  road.  Nothing  in 
the  statutes  of  the  state  of  Illinois  read  in  evidence  justified, 
much  less  required,  that  defendant  should  expose  its  train 
to  that  collision.  The  right  to  cross  is  one  thing;  the  right 
to  stop  and  obstruct  another  railroad  is  quite  another  thing. 

The  statute  forbidding  the  railroads  of  Illinois  to  obstruct 
any  public  highway  by  stopping  any  train  upon  or  by  leaving 
statnte  for-  ^  ^^^  ^^  locomotive  engine  standing  on  its  track 
bidfiiiig  where  the  same  crosses  such  public  highway,  ex- 

Ntoppafeat  cept  for  the  purpose  of  receiving  or  discharging 
crowi  ngi.  passengers,  or  to  receive  necessary  fuel  and  water, 
and  in  no  case  to  exceed  ten  minutes  for  each  train  or  engine. 
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has  no  application  to  railroads.  "  Railroads  are  not  common 
highways  in  the  sense  of  public  wagon  roads,  upon  which 
every  one  may  transact  his  business  with  his  own  means  of 
conveyance,  but  only  in  the  sense  of  being  compelled  to 
accept  of  each  and  all,  and  to  take  and  carry  to  the  extent 
of  their  ability,"  as  common  carriers.  Railroad  Co.  v.  Rock- 
afellow,  17  III.  541;  Hyde  v.  Railroad  Co.,  no  Mo.  272, 
54  Am.  &  Eng.  R.  Cas.  157;  Farber  v.  Railway  Co.,  116 
Mo.  81;  Wood,  R.  R.  pp.  2-4. 

But  it  is  very  plain  that  there  is  nothing  in  this  mere 
police  regulation,  adopted  to  prevent  the  unnecessary  block- 
ing of  streets  and  roads,  that  can  absolve  the  defendant  from 
its  obligation  as  a  common  carrier  of  passengers  to  observe 
the  utmost  care  and  precaution  which  very  prudent  men 
would  use  and  exercise  under  similar  circumstances. 

In  addition  to  leaving  its  train  over  the  Wabash  track, 
without  sending  out  a  flagman  to  observe  the  approach  of  a 
train  on  that  road,  the  peculiar  topography  of  the  countrj^ 
at  this  point  is  such  that  had  any  of  the  employes  been 
required  even  to  listen  for  a  train  this  terrible  misfortune 
might  have  been  averted.  The  evidence  discloses  that  the 
whistle  of  a  train  on  a  clear,  cold  night,  as  the  one  on  which 
the  collision  occurred,  could  be  easily  heard  for  two  miles, — 
perhaps  three  or  four.  It  was  shown  that  the  Wabash 
engineer  gave  three  signals  for  brakes  within  a  mile  of  the 
intersection  at  which  this  collision  occurred,  and  the  whistle 
for  the  station  was  given  a  little  over  a  mile  distant.  None 
of  these  whistles,  except  the  last,  which  was  given  only  a 
few  seconds  before  the  disaster,  was  heard  by  any  of  the 
train  crew.  It  further  appeared  that  the  headlight  of  the 
Wabash  train  was  shining,  and  that  it  could  be  seen  for  a 
mile,  at  least.  There  was  also  evidence  that  the  rumble  of 
the  Wabash  train  on  such  a  night  could  easily  be  heard  for 
two  miles,  but  was  not  heard  by  any  employ^  on  the  Chi- 
cago &  Alton  train  until  about  75  yards  distant  from  the 
crossing.  It  is  out  of  the  question,  under  this  testimony, 
to  claim  that  a  demurrer  to  the  evidence  should  have  been 
sustained. 

Little  need  be  added  as  to  the  assignments  on  the  fourth 
and  fifth  instructions  as  amended.  Without  the  qualification 
added  by  the  court,  they  assert  the  bold  proposition  that  de- 
fendant   had  a  right  to  assume  that  the  Wabash  train  would 
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obey  the  law  of  Illinois,  and  come  to  a  stop  before  reaching 
sutBte  reqnir-  the  intersection  of  the  two  roads,  and  that  it  could 
toeforV^'*'**h*i     saf cly  rely  upon  this  assumption,  without  exercising 
iiiterNertiott  of  any  care  whatever  to  guard  against  any  misunder- 
two  roads.        Standing  of  orders  by  employes  of  that  road,  or 
defective  machinery  that  might  render  it  impossible  to  stop  a 
train  as  required  by  the  statute.      In  other  words,  this  carrier, 
of  whom  the  law  exacted  such  a  high  degree  of  prudence  in 
caring  for  the  safety  of  those  who  had  committed  their  lives 
into  its  keeping,  assumed  that  it  might  rely  for  their  safety 
entirely  upon  the  care  and  prudence  of  others.     But  such  is 
not  the  law.     No  one  has  a  right  to  rely  entirely  upon  the 
obligations  of  others  to  observe  the  law,  and  himself  neglect 
and  disregard  the  dictates  of  prudence.      He  must  use  reason- 
able precautions  for  his  own  safety,  and  then,  in  the  absence 
of  information  to  the  contrary,  he  may  act  upon  the  presump- 
tion that  others  will  obey  the  law.     The  obligation  to  exer- 
cise due  care  is  mutual  and  correlative.     It  does  not  mean 
that  one  may  disregard  all  the  laws  of  prudence  himself  and 
yet  require  of  his  neighbor  to  observe  caution  in  protecting 
him  against  his  own  imprudence.     Lynch  z;.  Railway  Co.,  II2 
Mo.  420,  56  Am.  &  Eng.  R.  Cas.  571 ;  Weller  v.  Railway  Co., 
120  Mo.  635. 

There  was  no  error  in  qualifying  the  instructions.  Indeed, 
we  doubt  their  propriety  at  all,  under  the  facts  in  evidence. 
The  whole  theory  of  these  two  instructions  is  wrong  when 
applied  to  this  case.  The  defendant's  obligation  grew  out  of 
a  contract  of  carriage.  Granting  that  the  collision  would  not 
have  happened  but  for  the  negligence  of  the  Wabash,  it  is 
■clear  it  would  not  have  occurred  but  for  the  concurring  negli- 
gence of  defendant  in  leaving  its  train  standing,  unguarded 
and  unprotected,  across  the  Wabash  track.  By  so  doing  it 
violated  its  contract,  and  became  liable  for  the  injury  result- 
ing from  that  breach.  Kellow  v.  Railway  Co.,  68  Iowa,  470, 
21  Am.  &  Eng.  R.  Cas.  485. 

Finally,  we  are   asked  to  reverse  because  the  damages  are 
excessive.     The  trial  occurred  over  two  years  after  the  injury 
was  inflicted.     The  verdict  was  for  $7500.     Unless 
neanureor       it  is  apparent  that  the  verdict  is  the  result  of  pas- 
•daaiaires.  sion,  prejudice,  or  evident  mistake,  the  verdict  will 

not    be    disturbed    in    this    court.     The    evidence 
established  that  the  plaintiff  at  the  time  of  the  accident  was  a 
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leather  merchant.  He  was  a  member  of  the  firm  of  Clark, 
Van  Tassel  &  Co.,  of  Boston,  Mass.  This  house  did  a  busi- 
ness of  $750,000  during  the  year  1890.  He  had  the  manage- 
ment of  its  finances  largely.  At  the  time  of  plaintiff's  in- 
jury, he  had  organized  another  firm,  Wright,  Clark  &  Co. 
The  old  firm  expired  Januarys  i,  1891.  His  injuries  confined 
him  to  his  bed  for  a  month  in  St.  Louis,  and  he  then  returned 
to  Boston.  By  that  time  the  lower  end  of  the  spine,  or  coc- 
cyx, had  increased  so  he  could  not  sit  down  or  lie  down  with 
any  comfort.  He  was  under  medical  treatment  for  three 
months,  at  a  cost  of  $750.  He  apparently  recovered  the 
use  of  his  limbs,  and  went  to  work,  when  the  trouble  in  the 
cocc>'x  returned.  Insomnia  followed.  He  still  suffered  at 
the  time  of  trial  from  pains  in  the  back  and  up  the  spine. 
He  was  still  under  the  care  of  a  physician.  Dr.  Graham 
testified  that  he  would  never  get  relief,  in  his  opinion,  until 
the  coccyx  was  removed  by  a  surgical  operation.  The  phys- 
ician thought  the  coccyx  was  fractured  or  disjointed, — that  it 
was  in  a  diseased  condition.  His  ner\'ous  system  shows  con- 
siderable impairment;  has  to  sleep  with  a  pillow  under  his 
back.  There  was  a  great  soreness  at  the  base  of  the  spinal 
column.  The  physician  thought  the  trouble  likely  to  be  of 
long  standing,  if  not  permanent.  Could  not  say  whether  it 
would  be  permanent.  The  plaintiff  himself  testified  fully  as 
to  his  injuries  and  the  loss  of  time  from  his  business. 

Considering  the  importance  of  his  services  to  his  firm,  and 
the  volume  of  their  business,  and  the  character  of  his  injuries, 
we  cannot  say  the  verdict  was  so  excessive  as  to  indicate  pas- 
sion or  prejudice. 

We  have  examined  the  points  made  in  both  briefs  for  de- 
fendant, though  this  practice  is  not  in  keeping  with  our  rules. 

The  judgment  is  affirmed. 

Sherwood  and  Burgess,  JJ.,  concur. 


ABSTRACTS   OF   RECENT   DECISIONS 

Cv\\\Mfi%— Presumption  of  Negligence  Against  Company. — On  the 
trial  of  an  action  against  a  railroad  company  by  a  passenger  for  an 
injury  received  through  a  collision  of  trains,  a  prima  facie  presump- 
tion of  negligence  arises  against  the  carrier  company.  West  Chicago 
St.  R.  Co.  V.  Martin,  154  111.  523.    Citing  Railway  Co.  v.  Cotton,  140  IlL 
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486,  52  Am.  &  Eng.  R.  Cas.  238,  Hutch.  Carr,  §  800;  Skinner  r. 
Railway  Co.,  5  Exch.  787;  Railroad  Co.  v*  Mowery,  37  Ohio  St.  418, 
3  Am.  &  Eng.  R.  Cas.  361;  Central  Pass.  Ry.  Co.  v.  Kuhn,  and 
Louisville  &  N.  R  Co.  v,  Kuhn,  86  Ky.  578,  32  Am.  &  Eng.  R. 
Cas.  16. 

%^m^— Contributory  Negligence — Failure  to  Discover  Approach  of 
Train. — In  an  action  by  a  passenger  on  a  street-car  for  injuries  sus- 
tained by  the  car  being  run  into  by  a  locomotive,  it  appeared  that 
at  the  time  of  the  collision  she  was  sitting  with  her  back  to  the  ap- 
proaching engine,  and  it  was  held^  that  in  the  absence  of  some  cir- 
cumstance warning  her  of  approaching  danger,  she  was  not  guilty  of 
contributory  negligence  from  the  mere  fact  that  it  was  not  shown 
that  she  exercised  any  care  to  discover  the  approaching  train. 
Gulf  C.  &  S.  F.  R.  Co.  IK  Pendery,  87  Tex.  553. 

Proof  of  Taking  Passage— Rebutting  Evidence  as  to  Taking  Up  Tickets. 
— In  an  action  to  recover  for  personal  injuries  received  in  a  colli- 
sion, plaintiff  testified  that  he  was  a  passenger  and  that  his  ticket  was 
taken  up  by  a  specified  conductor,  and  it  was  held  that  an  officer 
of  the  company  might  testify  to  its  system  of  issuing  and  selling 
tickets  by  consecutive  numbers,  of  stamping  the  tickets  with  the  date 
of  their  sale  and  of  the  return  and  preservation  of  such  tickets  can- 
celled by  the  conductors,  and  that  tickets  returned  as  having  been 
sold  and  dated  on  the  day  of  the  alleged  injury  were  taken  up  by  a 
conductor  other  than  the  one  claimed  by  the  plaintiff  to  have  re- 
ceived his  ticket.  Pfaffenback  v.  Lake  Shore  &  M.  S.  R.  Co.,  (Ind.) 
41  N.  E.  Rep.  530. 

Same — Fixing  Liability  between  Companies — Admissibility  of  a 
Contract  Respecting  Precautions  at  Crossings* — In  an  action  against 
a  street-railway  company  and  a  steam-railroad  company  for  personal 
injuries  sustained  by  a  collision,  the  admission  in  evidence  of  a  con- 
tract offered  by  the  railway  company,  for  the  purpose  of  showing  an 
obligation  on  the  part  of  the  railroad  company  to  take  all  needful 
precautions  to  prevent  collisions  at  the  crossings  while  improper  was 
harmless,  where  under  the  allegations  of  the  declaration,  the  con- 
tract imposed  no  duty  which  the  law  did  not  likewise  impose,  and 
consequently  the  agreement  in  no  wise  increased  the  liability.  West 
Chicago  St.  R.  Co.  v.  Martin,  154  111.  523. 

S2ir(\e— Same — Same — Instructions  referring  to  a  contract  im- 
properly in  evidence  between  a  railroad  company  and  a  street-rail- 
way company,  relative  to  precautions  to  prevent  collisions  at  cross- 
ings, are  not  substantial  reversible  error,  where  it  appears  that  the 
contract  imposed  no  greater  liability  than  that  imposed  by  the  law, 
and  that  the  jury  were  not  misled.  West  Chicago  St.  R.  Co.  v. 
Martin,  154  111.  523. 

S2ixx\e— Instruction  as  to  Failure  of  Company  to  Keep  Lookout — Itrva- 
sion  of  Province  of  Jury. — An  instruction,  in  an  action  for  personal 
injuries  sustained  by  the  collision  of  a  railroad  train  and  a  street- 
car at  a  crossing,  which  in  effect  declares,  as  a  matter  of  law,  that 
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the  failure  of  the  servants  of  the  railroad  to  keep  a  proper  lookout 
for  cars  which  might  be  approaching  the  crossing  is  negligence,  is 
erroneous  as  invading  the  province  of  the  jurj'.  Gulf  &  S.  F.  R. 
Co.  r.  Pendery,  87  Tex.  553. 

^^n\B—/nsi ructions — Harmless  Error, — Where  in  an  action  by  a 
passenger  on  a  street-car  against  the  street-car  company  and  a  rail- 
road company  for  injuries  sustained  by  a  collision,  an  instruction 
given  on  behalf  of  one  defendant,  is  erroneous  because  of  a  variance 
betweent  he  declaration  and  statements  in  the  instruction,  there  is 
not  reversible  error,  if  the  judgment  is  supported  by  the  evidence, 
and  the  instruction  is  not  specifically  objected  to.  West  Chicago 
St.  R.  Co.  V,  Martin,  154  111.  523. 


Chicago,  St.  Paul,  Minneapolis  &  Omaha  R.  Co. 

Bryant  (Forest,  E.,  Adm'r  of  James  Davidson). 

(Untied  States  Circuit  Court  of  Appeals, /an,  7,  1895.) 

Liability  of  Company  for  Injury  to  Perspn  on  Train  at  Instance  of  Unau- 
thorized Employe.  -A  yard-master  off  duty,  without  notice  to  or  author- 
ity fmin  the  company  or  any  of  its  officers,  appropriated  and  directed 
the  operation  of  a  train  from  a  point  near  the  shops  of  the  company  to 
a  depot  for  the  purpose  of  enabling  himself  and  other  enipltnes  of  the 
comj>any  to  attend  a  meeting,  no  charge  being  made  for  the  transporta- 
tion. Held,  that  his  act  was  not  done  in  the  course  of  his  employment, 
and  his  apparent  authority  being  only  that  of  possession  of  ihe  train, 
the  company  was  not  liable  to  a  person  taking  passage  who  sustained 
injury.     {I'ajre  ^27.) 

Same— Payment  for  Extra  Time  of  Engineer  Operating  Trains.— The 
mere  fact  that  the  engineer  and  hreman  of  the  irain  in  question  were  paid 
for  operatinj;  the  ensjine  as  extra  time  did  not  amount  to  a  ratification 
on  the  part  of  the  company  of  the  acts  of  the  yard-master,  where  it  ap- 
peared tliat  the  payment  was  made  by  direction  of  the  master  mechanic, 
who  liad  no  author ityrespecting  the  carriage  of  passengers.    {Pa^e  328.) 

In   Error  to  the   United  States  circuit  court  for  the  dis- 
trict of  Minnesota.     Reversed, 

Thomas  Wilson  and  5.  L,  Perrin^  for  plaintiff  in  error. 
F,  B,  Kellogg,  C,  K,  Davis,  C,  A,  Severance,  M,  D,  MunUy 
H,  C.  Boyeson,  and  N.  M,  Thygeson^  for  defendant  in  error. 

Before  Caldwell,  Sanborn,  and  Thayer,  Circuit  Judges, 
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Sanborn,  Circuit  Judge. — The  defendant  in  error,  as  ad- 
ministrator of  the  estate  of  James  Davidson,  deceased, 
brought  an  action  in  the  court  below  against  the  Chicago,  St. 
Paul,  Minneapolis  &  Omaha  Railway  Company,  the  plaintiff 
in  error,  for  negligence  which  he  claimed  caused  the  death  of 
Davidson. 

He  alleged  in  his  complaint  that  the  railway  company  was 
a  common  carrier  between  the  Union  Depot  in  St.  Paul  and  a 
Case  stated.  poi^t  near  to  its  railroad  shops,  about  a  mile  and  a 
half  westerly  from  the  depot,  and  that  the  deceased 
was  killed  by  its  negligence  while  it  was  transporting  him  as  a 
passenger  between  these  points. 

The  answer  admitted  that  the  company  was  a  common  car- 
rier, but  denied  that  at  the  time  of  the  accident  it  was  a  com- 
mon carrier  of  passengers  between  the  points  named,  denied 
that  the  deceased  was  a  passenger  on  any  car  operated  by  it 
at  the  time  of  his  injury,  denied  that  it  was  at  that  time 
managing  or  running  any  passenger-car  or  cars  between  those 
points,  and  alleged  that  any  injury  the  deceased  suffered  was 
caused  solely  by  his  own  negligence  and  the  negligence  of 
those  who  were  operating  the  passenger-coach  in  which  he 
was  traveling.  ' 

The  case  was  tried  by  a  jury,  and  at  the  close  of  the  testi- 
mony the  company  requested  the  court  to  instruct  the  jury 
to  return  a  verdict  in  its  favor,  on  the  ground  that  the  evi- 
dence was  insufficient  to  justify  a  verdict  against  it.  The 
court  refused  to  grant  this  request,  and  the  jury  returned  a 
verdict  againt  the  company. 

The  first  question  to  be  considered,  therefore,  is  whether 
or  not  the  evidence  was  sufficient  to  sustain  such  a  verdict. 

This  was  the  second  trial  of  this  case.     At  the  first  trial, 
the  court,  at  the   close   of  the   administrator's   evidence,  di- 
rected a  verdict  in  favor  of  the  company.      On  a 
Fnctii on  flret     Writ  of  error  to  this  court,  the  judgment  rendered 
trial.  on  that  verdict  was  reversed.     According  to  the 

record  then  before  us,  the  company's  railroad  yard 
extended  from  the  Union  Depot  to  the  shops,  and  included 
the  two  points  between  which  the  deceased  was  being  trans- 
ported when  he  was  killed.  The  company's  general  yard- 
master  acted  as  conductor  of  the  train  that  carried  him, 
which  consisted  of  a  switch-engine  and  a  passenger-car  that 
belonged  to  the  company,  and  the  injury  was  inflicted  in  its 
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yard.  The  engine  was  operated  by  one  of  its  engineers,  who 
was  paid  by  it  extra  hours  for  running  this  train  on  the  even- 
ing of  the  accident,  and  by  one  of  its  firemen,  under  the  or- 
ders of  this  yard-master. 

On  the  evening  of  the  accident,  this  engineer,  by  direction 
of  the  yard-master,  went  to  the  shops  of  the  company,  and, 
with  the  switch  engine,  drew  the  passenger  coach,  filled  with 
employes  of  the  company,  from  the  shops  to  the  Union  De- 
pot, where  they  held  a  meeting.  The  deceased  rode  from  a 
point  near  the  shops  to  the  depot  in  this  coach.  After  the 
meeting,  and  about  lo  o'clock  in  the  evening,  this  coach  stood 
opposite  the  platform  at  the  depot,  on  the  outgoing  west- 
bound track  of  the  company,  in  front  of  the  engine.  The 
yard-master  invited  the  employes  to  board  the  coach,  and  the 
deceased  and  others  did  so.  This  yard-master  then  directed 
the  engineer  to  push  the  coach  towards  the  shops.  He  did 
so,  and  on  the  way  pushed  it  against  some  freight  cars  that 
were  on  the  track,  and  Davidson  was  killed  in  the  collision. 
There  was  no  evidence  that  any  one  paid  any  fare. 

The  duties  of  the  yard-master  appeared  from  that  record  to 
be  to  instruct  the  switchmen  what  to  do,  to  receive  orders 
from  the  shipping  agents,  and  to  tell  the  foremen  of  the 
crews  what  to  do.  There  was  no  evidence  that  the  yard- 
master  was  not,  at  the  time  of  the  accident,  in  the  discharge 
of  his  duties,  as  the  employ^  of  the  company,  in  operating 
this  train,  and  none  that  he  was  not  authorized  to  transport 
passengers  for  it.  On  this  state  of  facts,  we  held  that  the 
presumption  was  that  one  riding  in  a  passenger  coach  or  om- 
nibus, or  any  other  carriage  of  a  common  carrier  that  was 
palpably  designed  for  the  transportation  of  passengers,  was 
lawfully  there  by  invitation  or  permission  of  the  employees  of 
the  carrier  in  charge  of  the  vehicle,  and  that  these  employes 
had  authority  to  bind  the  carrier  by  such  invitation ;  that 
these  presumptions  were  not  conclusive,  and  might  be  re- 
butted by  proper  evidence  or  countervailing  circumstances ; 
but  that,  in  the  absence  of  such  evidence  or  circumstances, 
there  was  some  testimony  in  that  record  proper  for  the  jury 
to  consider,  on  the  issue  of  whether  the  deceased  was  a  pas- 
senger of  this  company  or  not.  Bryant  v.  Railway  Co.,  53 
Fed.  997. 

The  case  now  presented  differs  radically  from  that  to  which 
2  (N.  B,)  A.  &  E.  R.  Cas.--21 
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we  have  referred.      In  the  record  now  before  us  the  following 
facts  are  established  without  dispute:   The   point 
FAfltaof  near  the  shops  between  which  and  the  Union  Depot 

prcMBteaae.     this  train  moved  on  the  night  of  the  accident  was 
not  within  the  limits  of  the   company's  yard,  but 
was  about  three  fourths  of  a  mile  west  of  its  westerly  limit, 
and  was  connected  with  it  by  but  a  single  track.     The  com- 
pany   operated    no    passenger-cars   or    trains    between   these 
points,  and  never  had  operated   any,  except  that,  by  special 
order  of  the  superintendent  or  train  despatcher,  an  excursion 
train,  with  a  regular  conductor,  engineer,  and  brakeman  was 
once  or  twice  operated  from  the  shops  to  Hudson,  Wis.,  five 
or  six  years  before   this    accident,  to  carry  the  employes  to  a 
picnic.     The    yard    through    which    this  train   passed   was   a 
freight  yard,  was  used  to  switch   freight  cars  and  to  make  up 
freight  trains,   and   the    yard-master  who   ran  this  train  had 
nothing  to  do  with  making  up,   switching,  or  running  passen- 
ger-cars or  trains,  unless  directed  to  do  so  in  a  specific  case  by 
a  special  order  of  his  proper    superior,  save  that,  when  such 
trains  came  through  his  yard,    it  was  his  duty  to  see  that  they 
had  a  clear  track,  and  to  direct   engineers  who  were  not  famil- 
iar with  the  yard  on  what  tracks  they  should  run  their  engines; 
and,  save  that   he  occasionally     switched  an  extra  passenger- 
coach  in   the  yard,  this  yard-  master  never  had  any  authority 
to  receive  or  carry  passengers   for  this  company,  except  in  one 
instance,  when,  by  special    order  of  his  superiors,  he  was  di- 
rected  to   take   the    superintendent    of  the   company,   on   an 
engine,  to  Shakopee,  a  distance  of  about  25  miles,  and  except 
that   occasionally,  by  the  special    orders  of  his  superiors,  he 
acted  as  conductor  of  the  regular   passenger-train  between  St. 
Paul   and   Merriam  Junction,  a    distance  of  about  40  miles, 
when  the  regular  conductors  were    for  some  reason  unable  to 
act.      With  these  exceptions,  he   had    never  carried  any  pas- 
sengers for  this  company  before  the    night  of  the  accident. 
He  was  the  **  day  yard-master"  in  this  freight  yard.      He  had 
no  duties  to  discharge  for  this  company  after  6  p.  m.     At 
that  time  he  went  off  duty,  and  from  that  time  until  the  next 
morning  the  yard  was  in  charge  of,  and  the  duties  of  the  yard 
master  were  discharged   by,   another,    who    was   termed   the 
**  night  yard-master."     These  duties  were  so  discharged  by 
the  night  yard-master  on  the  night  of  this  accident.      Never- 
theless, this  day  yard-master  operated  this  train   between  7 
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and  1 1  o'clock  at  night,  for  the  purpose  of  enabling  himself 
and  his  fellow-servants  to  ride  free  to  a  meeting  of  their  own. 
He  had  no  authority  to  run  passenger- trains  or  coaches  over 
tliis  railroad  from  the  company  or  any  of  its  officers,  and 
-.1  )ne  of  the  officers  of  the  company  that  had  the  right  to 
'jjrmit  such  trains  to  run  between  the  depot  and  these  shops 
K  ijw  that  he  intended  to  operate  this  train  until  after  the  ac- 
ci  Jent  occurred. 

It  is  not  only  difficult  to  discover  in  this  record  any  cvi- 
djnce  to  warrant  the  finding  of  the  jury  that  the  relation  of 
p  issenger  to  carrier  existed  between  the  deceased,  who  rode 
o:i  this  wild  train,  on  the  invitation  of  this  yard-master,  and 
the  company,  but  the  defense  of  the  company  that  the  train  he 
occupied  was  not  operated  by  the  company,  but  by  the  yard- 
mister,  without  authority  from  or  notice  to  it,  seems  to  be 
conclusively  established  by  this  uncontradicted  testimony. 

That  a  yard-master  generally  has  no  authority  to  accept, 
receive,  or  carry  passengers  for  his  company,  or  to  run  any 
p  issenger-trains  on  its  railroad,  is  proved  without  contra- 
diction. That  this  particular  yard-master  never  had  and 
njver  exercised  or  attempted  to  exercise  any  such  general 
authority  before  this  accident,  is  established  by  the  testimony 
of  the  general  officers  of  this  company,  and  is  nowhere  con- 
tradicted. This  testimony  is  confirmed,  and  the  rule  it  es- 
tablishes is  proved  by  the  instances  in  which  the  record 
shows  that  he  had  to  do  with  passenger-trains.  They  are 
(i)  that  when  a  passenger-train  arrived  at  this  yard,  whose 
engineer  was  not  familiar  with  it,  he  was  required  to  board 
the  engine,  and  point  out  to  him  the  tracks  on  which  he 
should  run  his  train  through  the  yards;  (2)  that  four  or  five 
years  before  the  accident,  in  two  instances,  when  passenger- 
trains,  with  full  crews,  were  ordered  by  his  proper  superiors 
to  take  the  employes  from  the  shops,  through  this  yard,  to 
picnics,  he  directed  the  engineers  of  the  trains  on  what 
tracks  to  run  them  from  the  shops  through  this  yard ;  (3) 
tliat  in  1887,  under  a  special  order  of  his  superior,  he  took 
the  superintendent  of  the  road  to  Shakopee,  a  distance  of 
about  25  miles,  with  a  switch-engine;  and  (4)  that,  by  special 
orders  of  his  superior,  he  acted  as  conductor  of  a  regular 
passenger-train  between  St.  Paul  and  Merriam  Junction  three 
or  four  times  when  the  regular  conductors  were  either  sick, 
or  in  some  way  unable  to  act. 
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That  this  yard-master  should  have  been  in  charge  of  this 
yard  for  years,  and  in  all  this  time  had  no  more  to  do  with 
the  passenger  business  of  this  company  than  is  here  disclosed, 
is  very  conclusive  evidence  that  he 'was  without  authority  to 
interfere  with  it.  Indeed,  as  soon  as  the  station  and  general 
authority  of  a  yard-master  of  a  freight  yard  are  proved,  it  be- 
comes almost  common  knowledge  that  such  an  employ^  has 
no  authority  to  operate  passenger-trains  over  the  railroad  of 
his  company.  That  power  must  necessarily  be,  and  generally 
is,  delegated  to  a  single  officer,  called  the  **  train  despatcher," 
whose  duty  it  is  to  know  the  time  and  place  of  each  train, 
and  to  keep  the  tracks  clear  before  them.  The  evidence  is 
that  this  power  was  so  delegated  by  this  company.  The  case 
in  hand  is  a  terrible  illustration  of  the  confusion  and  disaster 
that  must  necessarily  result  when  another,  without  the  knowl- 
edge of  this  officer,  attempts  to  usurp  his  authority. 

The  vital  issue  in  this  case  was  whether  or  not  the  deceased 
was  a  passenger  of  this  company.  The  relation  of  a  common 
carrier  to  its  passenger  is  a  contract  relation. 
Roiationof  Whether  or  not  such  a  relation  existed  between 
pasMnger.  ^^e  Company  and  the  deceased  depends  primarily 
upon  the  question  whether  this  yard-master  must 
be  held  to  have  been  the  agent  of  the  company  when  he  was 
operating  this  fatal  train,  for  the  company  made  no  contract 
to  carry  the  deceased,  unless  it  made  it  through  this  man. 

That  this  yard-master  had  no  actual  authority  to  operate 
this  train  or  make  this  contract  is  not  denied,  but  counsel  for 
the  defendant  in  error,  in  support  of  their  view,  invoke  the 
rule  that  as  against  third  persons  the  principal  is  bound  by  the 
acts  of  the  agent  done  in  the  course  of  his  employment,  not 
only  when  these  acts  are  within  the  scope  of  his  actual,  but 
when  they  arc  within  the  scope  of  his  apparent,  authority. 

This  rule,  in  our  opinion,  has  no  application  to  this  case, 
for  two  reasons :  First,  the  company  never  vested  this  yard- 
master  with  any  apparent  authority  to  carry  passengers  on  or 
to  run  this  passenger-train  for  it;  and,  second,  he  did  not  run 
this  train  in  the  course  of  his  employment  for  the  company, 
but  for  his  own  ends,  when  he  was  not  engaged  in  serving  his 
company.  There  is  no  doubt  that  a  principal  who  holds  his 
agent  out  to  the  world  as  the  possessor  of  certain  authority 
may  be  bound  by  the  latter's  acts  within  the  scope  of  that 
authority,  although  he  has  secretly  restricted   it  to   narrower 
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limits.  The  reason  for  the  rule  that  the  principal  is  bound  by 
the  acts  of  the  agent  within  the  scope  of  his  apparent  author- 
ity is  that  it  is  inequitable  for  a  principal  to  induce  strangers 
to  enter  into  contracts  with  one  that  he  gives  the  appearance 
of  his  agent,  and  to  change  their  actions  and  relations  on  the 
faith  of  such  agency,  and  then  to  deny  that  the  agency  was 
what  he  made  it  appear  to  be.  The  rule  rests  upon  the  prin- 
ciple of  estoppel.  It  follows  that  the  principal  is  bound  only 
lo  the  extent  of  the  appearance  he  gives,  or  knowingly  per- 
mits the  agent  to  give,  or  might  reasonably  expect  the  agent 
to  give,  to  the  agency,  and  not  by  any  appearance  of  agency 
beyond  this  that  the  agent  himself  wrongfully  produces  without 
the  knowledge  or  consent  of  his  principal.  It  is  only  acts 
within  the  scope  of  the  apparent  authority  with  which  the 
principal  clothes  the  agent,  not  those  within  the  scope  of  the 
apparent  authority  with  which  the  agent  wrongfully  clothes 
himself,  without  the  assent  or  knowledge  of  his  principal,  that 
are  binding  upon  the  latter. 

Undoubtedly,  the  principal  in  conferring  the  authority  upon 
his  agent  must  be  held  to  the  rule  of  reasonable  foresight, 
prudence,  and  care,  and  may  be  bound  by  such  acts  of  the 
agent  as  a  reasonably  prudent  man  would  expect  that  his 
agent  might  appear  to  have  the  right  to  do,  from  the  author- 
ity actually  given.  Tested  by  this  rule,  this  yard-master 
never  had  any  apparent  authority  to  carry  passengers  for  this 
company  on  a  wild  train  in  the  night,  or  in  any  other  way, 
over  any  part  of  this  railroad,  without  orders  from  or  notice 
to  the  train  dispatcher  or  some  other  superior  who  had  the 
authority  to  permit  and  provide  for  it.  The  possession  and 
control  of  the  passenger-coach  gave  him  the  only  appear- 
ance of  authority  to  carry  passengers  that  he  had,  and  that 
coach  he  took,  according  to  this  record,  without  notice  to  and 
without  the  knowledge  of  any  of  the  employes  of  the  com- 
pany who  had  the  authority  to  permit  it  to  run  upon  this  road. 
Whatever  appearance  of  authority  the  possession  of  this  coach 
conferred  upon  him,  then,  was  not  bestowed  upon  him  by  the 
company,  but  was  produced  by  his  own  act,  without  its  knowl- 
edge or  assent.  Nor  was  there  any  act  or  permission  of  this 
company  that  any  reasonably  prudent  man  could  have  fore- 
seen would  be  likely  to  confer  any  apparent  authority  upon 
this  agent  to  carry  passengers  for  this  company.  The  gen- 
eral authority  of  a  freight-yard  master  did  not  confer  it. 
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The  special  authority  of  this  yard-master  did  not  bestow  it. 
The  course  of  business  and  custom  of  years  had  never  pro- 
duced a  single  instance  of  its  exercise  by  this  employ^  without 
a  special  order  from  a  superior  officer  who  had  the  proper 
authority  to  direct  it.  How  could  this  company  judge  of 
the  future  but  by  the  past?  And  who  could  have  antici- 
pated that  a  servant  who  had  never  had  any  authority  to 
carry  passengers,  and  who  in  a  service  of  years  had  never  car- 
ried one  without  a  special  order  to  do  so  from  his  proper 
superior,  would  seize  a  passenger-coach  and  a  switch-engine, 
and  run  them,  loaded  with  his  fellow-servants,  over  the 
busiest  and  most  dangerous  part  of  this  railroad,  in  the  night, 
without  notice  to  train  dispatcher,  superintendent,  or  general 
manager,  or  any  other  officer  that  had  authority  to  permit  the 
passage  of  such  a  train  or  to  clear  the  way  for  it?  In  our 
opinion,  no  one  could  have  anticipated  an  act  so  foolhardy 
and  unusual,  and  this  was  not  an  act  within  the  scope  of  the 
apparent  authority  with  which  this  company  clothed  this 
agent. 

Moreover,  it  is  a  fatal  objection  to  the  liability  of  this  com- 
pany for  the  acts  of  this  yard-master  in  operating  this  train 
that  they  were  not  done  in  the  course  of  his  employment  for 
the  company,  but  for  his  own  ends  exclusively,  while  he  was 
at  liberty  from  his  master*s  service.  The  master  is  not  liable 
for  an  act  done  by  a  servant  when  he  is  free  from  his  service, 
and  is  not  attempting  to  discharge  any  duty  to  his  master 
imposed  upon  him  by  his  employment,  but  is  pursuing  his 
own  ends  exclusively,  even  though  the  act  could  not  have 
been  done  without  the  facilities  afforded  by  his  relation  to  his 
master. 

In  Mitchell  v.  Crassweller,  13  C.  B.  237,  a  carman,  whose 
duty  it  was  to  put  the  horse  and  cart  of  his  master  in  the 
stable  after  the  day's  work  was  completed,  obtained  the  keys 
of  the  stable  for  hat  purpose,  and  then  drove  in  another  direc- 
tion on  his  own  business,  without  the  consent  of  his  master. 
On  his  return  he  drove  his  master's  horse  and  and  cart  against 
and  injured  a  third  person,  but  the  master  was  held  to  be  ex- 
empt from  liability  for  this  injury. 

In  Cousins  v.  Railroad  Co.,  66  Mo.  572,  the  superintendent 
of  the  company  took  an  idle  locomotive  from  its  roundhouse 
in  the  night,  and  ran  it  2 J  miles  for  a  doctor  for  a  sick  neigh- 
bor.    On  the  way  he   carelessly  drove   the  engine  upon  and 
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killed  the  plaintiff's  mule.  But  the  supreme  court  of  Mis- 
souri held  that  the  company  was  not  liable  for  the  death  of 
the  mule. 

In  Morier  v.  Railway  Co.,  31  Minn.  351,  15  Am.  &  Eng. 
R.  Cas.  1 35,  a  case  in  which  an  action  was  brought  against  the 
company  for  damages  that  resulted  from  a  fire  kindled  by  its 
sectionmen  on  its  right  of  way  to  cook  their  dinners  on  a  day 
when  they  were  working  for  the  company  before  and  after 
their  dinner,  Judge  MITCHELL,  of  the  supreme  court  of  the 
state  of  Minnesota,  states  this  rule  in  these  words:  **  If  the 
act  be  done  while  the  servant  is  at  liberty  from  the  service, 
and  pursuing  his  own  ends  exclusively,  the  master  is  not  re- 
sponsible. If  the  servant  was,  at  the  time  when  the  injury 
was  inflicted,  acting  for  himself,  and  as  his  own  master,  pro 
temporey  the  master  is  not  liable.  If  the  servant  step  aside 
from  his  master's  business,  for  however  short  a  time,  to  do  an 
act  not  connected  with  such  business,  the  relation  of  master 
and  servant  is  for  the  time  suspended.  Such,  variously  ex- 
pressed, is  the  uniform  doctrine  laid  down  by  all  authorities. 
2  Thomp.  Neg.  885,  886;  Shear.  &  R.  Neg.  §§  62,  63; 
Cooley,  Torts,  533  et  seq. ;  Railroad  Co.  v.  Wetmore,  19 
Ohio  St.  1 10;  Storey  v.  Ashton,  L.  R.  4Q.  B.  476;  Mitchell 
7'.  Crassweller,  13  C.  B.  237;  McClenaghan  v.  Brock,  5  Rich. 
Law  17." 

To  the  same  effect  are  Campbell  v.  City  of  Providence,  9 
R.  I.  262,  and  Garretzen  v.  Duenckel,  50  Mo.  104,  107,  iii. 

This  record  brings  this  case  directly  under  this  rule.     The 
yard-master  who  ran  this  train  ceased  the  performance  of  his 
duties  to  the  company  at  6  P.  M.  on  the  day  of  the  accident, 
and  was  then  succeeded  in  the  discharge  of  those  duties  by 
the  night  yard-master.      From  that  hour  until  the 
next  morning  he  was  free  from  his  service  for  this  Unaathoriwd 
company.     While  he  was  thus  at  liberty,  and  with-  •«*«f  m"I- 
out  notice  to,  and  without  the  knowledge  of,  his  Liabnityor 
superiors  in  the  service  of  the  company,  he  operated  «omp«ij. 
this  train,  not  to  earn  fares  for  the  company,  for 
none  were  charged  or  collected,  but  to  furnish  himself  and  his 
fellow-servants  a  free  ride  to  and  from  the  depot  where  they 
held  a  meeting  of  their  own.     These  undisputed  facts  exempt 
this  company  from  all  liability  for  any  of  the  acts  done  or 
contracts  made  in  the  course  of  the  operation  of  this  train, 
'^hey  were  not  the  acts  or  contracts  of  the  company.     They 
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were  the  acts  and  contracts  of  the  individual  who  performed 
and  made  them,  and  his  only,  and  he  alone  can  be  held  for 
the  injury  they  caused. 

Nor  can  the  company  be  charged  with  these  acts  on  the  ground 
that  it  has  ratified  and  adopted  them  because  it  paid  the  engi- 
neer or  the  fireman  for  three  hours  extra  time  for  running  this 
train.     This  payment  is  disputed,  and  the  evidence  regarding 

it  is  conflicting;  but  we  assume,  as  we  must  for  the 
Payment  of  purposes  of  this  casc,  that  the  payment  was  made. 
fir!m«"ror*  ^^^  testimony  is,  however,  undisputed  that,  if 
extra  time.       this  payment  was  ever  made,  it  was   allowed  by 

direction  of  the  master  meciianic  at  the  shops,  an 
employ^  who  never  had  any  authority  to  direct  or  permit  the 
operation  of  passenger- trains  or  coaches,  or  to  make,  adopt, 
or  ratify  contracts  to  carry  passengers.  His  action  allowing 
a  claim  of  an  employ^  for  payment  for  extra  hours'  service 
could  not  make  the  company  a  party  to  the  contracts  of  a 
third  person  that  he  had  no  authority  to  make  on  its  behalf. 

Finally,  it  is  said  that  inasmuch  as  the  presumption  that  the 
deceased  was  a  passenger  of  the  company  arose  from  the  facts 
that  the  yard-master  was  in  possession  of  the  train,  operating 
it  on  the  track  of  the  company,  and  the  deceased  was  riding 
therein,  there  was  some  evidence  for  the  jury  in  support  of 
the  claim  of  the  defendant  in  error,  and  the  case  was  properly 
submitted  to  them  by  the  court.  But  this  argument  loses 
sight  of  the  fact  that  it  is  only  where  there  is  a  dispute  regard- 
ing material  facts  or  a  reasonable  doubt  as  to  the  inference 
that  must  be  drawn  from  undisputed  facts  that  the  court  is 
required  to  submit  an  issue  to  the  jury.  All  the  material 
facts  in  this  case  are  proved  without  contradiction  or  dispute. 
The  inference  that  must  be  drawn  from  them  under  the  law  is 
not  doubtful,  A  presumption  of  fact,  like  that  which  the 
counsel  for  the  defendant  in  error  here  invoke,  is  a  mere  infer- 
ence from  certain  evidence,  and,  as  the  evidence  changes,  the 
presumption  necessarily  varies.  A  trial  court  is  not  bound  to 
disregard  a  conclusive  presumption  which  arises  from  all  the 
evidence  at  the  close  of  a  case  because  at  some  time  in  the 
course  of  a  trial  counter  presumptions  arose. 

Possession  of  real  estate  raises  a  presumption  of  title ;  but, 
when  a  legal  title  is  proved  in  another,  a  conclusive  presump- 
tion arises  from  all  the  evidence  that  the  latter  is  the  owner, 
and  the  court  must  so  direct.     Possession  of  a  horse  raises  the 
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presumption  of  ownership,  but  the  uncontradicted  evidence  of 
competent  witnesses  that  the  horse  is  the  property  of  another, 
and  that  the  possessor  secretly  took  him  from  his  owner  with- 
out right  raises  so  conclusive  a  presumption  of  ownership  in 
the  latter  that  the  court  might  be  bound  to  disregard  the  first 
presumption  from  possession,  and  the  possession  itself  might 
raise  a  presumption  of  larceny.  So  in  the  case  at  the  bar, 
wlicn  the  uncontradicted  evidence  established  the  facts  that 
the  yard-master  in  charge  of  this  train  had  no  authority  to 
carry  passengers  or  to  operate  passenger  trains  for  this  com- 
pany when  he  was  on  duty;  that  the  train  on  which  the 
deceased  was  injured  was  operated  by  him  when  he  was  at 
liberty  from  the  service  of  the  company,  not  in  the  discharge 
of  any  duty  to  it,  but  for  the  convenience  of  himself  and  his 
fellow- servants,  without  the  knowledge  of  and  without  notice 
to  those  officers  of  the  company  who  alone  had  the  right  to 
permit  this  train  to  be  moved  on  the  railroad  at  all,  and  that 
he  obtained  the  passenger  coach  himself  without  the  knowledge 
of  any  of  these  officers, — the  conclusive  presumption  arose 
from  all  this  evidence  that  his  acts  and  contracts  in  this  regard 
were  not  binding  upon  the  company,  and  that  those  who  rode 
upon  that  train  were  neither  its  passengers  nor  its  licensees. 
Daly  7'.  Railway  Co.,  43  Minn.  319;  Karsen  v.  Railway  Co., 
29  Minn.  12. 

The  court  below  should  have  instructed  the  jury  to  return  a 
verdict  for  the  company,  and  the  judgment  below  must  be 
reversed,  and  the  case  remanded,  with  directions  to  grant  a  new 
trial. 

It  is  so  ordered. 


Blevins  (George  W.) 

V, 

Atchison,  Topeka  &  Santa  Fe  R.  Co. 

{Supreme  Court  of  Oklahoma^  July  27,  1895.) 

Injury  to  PasMnger  Alighting  from  Moving  Train— Liability  of  Company 
iof  Act  of  Employe  not  in  Actual  Employment— Contributory  Negligence. — 

If  one  ships  cars  of  cattle  on  a  railroad  stock  train  upon  a  contract  which 
provides  that  he  shall  be  transported  upon  the  caboose  attached  to  such 
train,  and  that  he  shall  care  for  said  cattle  during  transportation,  and 
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upon  their  delivery  at  their  destination  ;  and  he  takes  passage  upon  the 
caboose  of  such  train,  goes  to  sleep  upon  it,  and  is  wakened  by  an  em- 
ploye of  the  railroad  company,  who  is  himself  a  passenger  upon  the 
train,  and  has  nothing  to  do  with  its  running  or  management,  who  tells 
him  that  the  train  has  reached  its  destination,  and  that  his  cars  of  stock 
are  being  "  set  out  at  the  stock  chute  " ;  and  he  is  not  told  or  notified  to 
leave  the  train  by  any  one  of  the  company's  servants  having  charge 
thereof,  and  the  train  has  in  fact  reached  the  point  of  destination,  l^- 
tween  9  and  10  o'clock  at  night,  the  night  being  very  dark,  but  has 
stopped  at  a  distance  from  the  passenger  station,  and  upon  a  bridge  25 
or  30  feet  in  height ;  and  he  goes  out  of  the  caboose,  and,  with  no  lights 
or  depot  in  sight,  and  without  endeavoring  to  ascertain  the  situation  of 
the  train,  steps  off  the  platform,  and  in  doing  so  falls  25  or  30  feet  to 
the  ground,  thereby  suffering  injuries, —he  cannot  recover  damages  from 
the  company.  Such  a  case  does  not  disclose  negligence  on  the  part  of 
the  railroad  company.  The  cause  of  the  injuries  to  the  plaintiff  was  his 
own  negligence.     {Page  335.) 

General  Verdict  Inconsistent  with  Special  Findings. — When  a  gene- 
ral verdict  is  rendered  in  behalf  of  the  plaintiff,  and  findings  of  fact  are 
made  by  the  jury  upon  special  interrogatories  proposed  to  it.  and  the 
defendant  files  his  motion  for  judgment  in  his  favor,  and  against  the 
plaintiff,  upon  the  findings  of  fact  contained  in  the  answers  to  the  special 
interrogatories  proposed  to  it,  the  general  verdict  will  be  set  aside  when 
the  special  findings  of  fact  are  inconsistent  with  the  general  verdict,  and 
exclude  such  a  conclusion  as  would  authorize  a  recovery  for  the  plain- 
tiff. When  the  special  findings  of  fact  are  inconsistent  with  the  general 
verdict,  the  former  controls  the  latter,  and  the  court  may  give  judgment 
accord  in  jjly.     {Page  338.) 

Necessity  of  Finding  Freedom  from  Negligence  to  Justify  General 
Verdict.— In  order  to  justify  the  jury  in  finding  a  general  verdict  for  the 
plaintiff  in  this  case,  it  was  necessary  that  they  should  have  found  that 
the  plaintiff's  injuries  were  caused  wholly  by  the  negligence  of  the  de- 
fendant in  error,  and  that  he  should  not  himself  have  contributed  to 
them  by  any  negligence  on  his  own  part.     {Page  339.) 

Error  to  Oklahoma  county  district  court.     Affirmed. 

R,  G.  Hays,  J,  H,  Woods,  and  J,  W,  Johnson,  for  plaintiff 
in  error. 

Aspy  Shartell  &  Cottingham,  for  defendant  in  error. 

McAtee,  J. — This  is  a  suit  brought  by  the    plaintiff  in 
error,  plaintiff  below,  against  the  defendant  in  error,  to  re- 
cover damages  on  account  of  injuries  claimed  to 

Caw  stated.        ,  ,  rri-  r.t  i- 

have  been  sutiered  in   consequence  of  the  negli- 
gence of  the  defendant  in  error. 

On  the  26th  day  of  March,  1892,  the  plaintiff  filed  his  com- 
plaint in  the  district  court  of  Oklahoma  county  against  the  de- 
fendant, alleging  the  incorporation  of  the  defend- 
*"'  *'"  *       ant ;   that  it  was  running  a  railroad  train  through 
Oklahoma  City,  in  this  territory;   that  on  the   26th  day  of 
Febr-uary,  1892,  the  plaintiff  contracted  with  the  defendant  to 
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convey  two  car-loads  of  cattle  from  its  station  of  Purcell  to 
Oklahoma  City,  for  which  the  plaintiff  had  agreed  to  pay  the 
defendant ;  that,  as  a  part  of  this  contract,  the  plaintiff  was 
to  have  transportation  for  himself  between  said  points;  that 
the  defendant  railroad  company  agreed  to  transport  the  plaintiff 
from  Purcell  to  Oklahoma  City  upon  the  caboose  attached  to 
the  freight  train  in  which  the  plaintiff's  cars  of  stock  were 
shipped,  so  that  the  plaintiff  would  be  able  to  care  for  the 
stock  during  transportation  between  said  points;  that,  under 
said  contract,  the  plaintiff  shipped  his  cars  of  stock  on  the  de- 
fendant's road,  and  became  a  passenger  thereon  between  said 
points;  that  when  the  said  defendant's  train,  on  which  the 
plaintiff  was  a  passenger,  was  nearing  Oklahoma  City,  on  the 
night  of  February  29,  1892,  the  plaintiff,  being  in  the  caboose 
attached  to  said  train  for  the  accommodation  of  passengers, 
the  agents  and  employes  of  the  defendant  in  charge  of  the 
train  negligently  stopped  the  train  about  half  a  mile  south  of 
Oklahoma  City,  and  that  the  caboose  on  which  the  plaintiff 
was  riding  was  stopped  upon  and  directly  over  the  bridge, 
which  was  about  25  or  30  feet  in  elevation  above  the  ground ; 
that  the  night  was  very  dark,  and  that  the  conductor  in  charge 
of  the  train  came  to  the  plaintiff,  while  the  car  was  stopped 
upon  the  bridge,  and  negligently  informed  him  that  the  train 
had  arrived  at  Oklahoma  City;  whereupon  the  plaintiff,  rely- 
ing upon  the  information  imparted  to  him  by  the  con- 
ductor, went  upon  the  platform  of  the  caboose  in  which  he 
was  riding,  to  alight  from  said  train ;  that,  owing  to  the  ex- 
treme darkness  of  the  night,  the  plaintiff  was  unable  to  see 
that  the  car  was  standing  upon  the  bridge,  but  supposed  the 
same  to  be  standing  at  the  station  at  Oklahoma  City,  and  in 
attempting  to  alight  from  the  car,  and  owing  to  the  darkness, 
that  everything  looked  black,  plaintiff  supposed  that  the  car 
was  the  usual  distance  from  the  ground,  and  supposed  that 
the  blackness  he  perceived  was  coal  cinders,  and  he  stepped 
off  the  platform  of  the  caboose,  whereupon  he  fell  to  the 
ground,  a  distance  of  25  or  30  feet  from  the  car;  that  there 
were  no  lights  on  the  platform  or  steps  of  the  car  at  the  time 
he  attempted  to  alight. 

The  plaintiff  further  alleged  that  he  was  without  negligence 

on  his  part  in  attempting  to  so  alight,  and  that  his 
mtuod!        f^'^  from  the  car  was  wholly   occasioned  by  the 

carelessness  and  negligence  of  the  agents  and  em- 
ployes of  the  defendant  in  charge  of  the   train,  and  that  by 
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reason  of  said  fall  the  plaintiff  was  greatly  and  permanently 
injured  and  disabled. 

In  answer,  the  defendant  averred  that  the  train  upon  which 
the  plaintiff  was  riding  by  virtue  of  the  said  contract  was  a 
freicrht  train,  and  that  the  danger,  as  the  plaintiff  well  knew, 
was  more  upon  a  freight  train  than  upon  a  passenger  train, 
and  that  the  injury  to  the  plaintiff  was  not  caused  by  any  neg- 
ligence on  the  part  of  the  defendant,  or  its  agents  and  em- 
ployes, and  that  the  plaintiff  was  guilty  of  negligence  on  his 
part,  which  was  the  direct  cause  of  the  injury  to  the  plaintiff 
complained  of;  that  the  plaintiff  was  guilty  of  negligence  in 
this:  that  he  took  passage  upon  a  freight  train,  and  went  to 
sleep  upon  said  train,  and  that,  the  train  having  stopped,  the 
plaintiff,  without  any  notice  from  the  agents  of  the  defendant 
in  charge  of  the  train  that  the  train  had  stopped  at  the  sta- 
tion, and  without  asking  any  of  the  agents  or  servants  of  the 
defendant  in  charge  of  the  train  whether  the  train  had  stopped 
at  the  station,  in  the  darkness  of  the  night  aroused  himself 
from  sleep,  and,  with  a  long  **prod  pole  "  in  his  hand,  volun- 
tarily went  out  of  the  caboose  in  which  he  was  riding,  and, 
without  making  any  inquiry  to  ascertain  whether  said  train 
had  stopped,  or  whether  it  was  standing  on  the  bridge  or  em- 
bankment, voluntarily  jumped  from  the  train,  while  the  train 
was  standing  on  the  bridge,  and  was  thereby  injured;  that 
the  plaintiff  failed  to  use  the  pole  which  he  had  in  his  hands 
to  ascertain  whether  the  train  was  standing  on  the  bridge  or 
on  the  level  ground ;  that  such  negligent  conduct  on  the  part 
of  the  plaintiff  was  the  sole  cause  of  the  injury,  if  the  plaintiff 
was  injured  at  the  time  and  place  mentioned  in  his  complaint. 

To  this  answer  the  plaintiff  replied  by  a  general  denial,  and 
alleging  that  he  was  illiterate,  and  did  not  know  the  character 
of  the  contract  he  had  signed.  A  trial  was  had  upon  these 
issues  by  a  jury. 

Special  questions  were  submitted  to  the  jury,  and  returned 
into  court  signed  by  the  foreman,  in  behalf  of  the  jury,  as 
follows : 

Special  find-  *'Q.    I.    t)id  ,the   plaintiff  ship  the  stock  from 

^n«»-  Gainesville,  Texas.     A.  Yes. 

'*Q.   2.   Is  Purcell  in  the  Indian  Territory?     A.  Yes. 

'*Q.  3.  Did  the  plaintiff  sign  the  contract  at  Purcell,  in- 
troduced in  evidence?     A.   Yes. 
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"  Q.  4.  Did  the  plaintiff  ship  the  cattle  to  Oklahoma  City? 
A.  Yes. 

'*Q.  5.  Did  the  train  stop  south  of  the  station  at  Okla- 
homa City,  and  south  of  the  switches  and  side  tracks  at  said 
station?     A.  Yes. 

'*  Q.  6.  Did  the  train  stop  where  it  did  for  the  purpose  of 
switching  the  plaintiff's  cattle  to  the  stockyards?     A.   Yes. 

'*Q.  7.  Was  the  train  on  which  the  plaintiff  was  riding  a 
freight  train?     A.  Yes. 

'*  Q.  8.  Was  the  plaintiff  asleep  on  the  train  between  Nor- 
man and  Oklahoma  City?     A.  Yes. 

**  Q.  9.  When  did  the  plaintiff  wake  up  from  his  sleep?  A. 
After  the  train  whistled  for  Oklahoma  City. 

**  Q.    10.  Who  waked  plaintiff  up?     A.   Mr.  Speed. 

**Q.  II.  Did  the  plaintiff  get  up  and  put  on  his  overcoat 
immediately  after  he  was  awakened?     A.  Yes. 

**  Q.  12.  Did  the  plaintiff  then  say  to  the  witness,  Speed, 
*  Where  are  we  at?  *     A.   No. 

**  Q.  13.  Who  told  the  plaintiff  *  they  are  setting  your  cars 
out  at  the  stock  chute,'  if  any  one?     A.   Mr.  Speed. 

''Q.  14.  Did  the  conductor  say  anything  to  the  plaintiff 
after  he  was  awakened,  and  before  he  went  out  of  the  ca- 
boose?    A.   No. 

**  Q.  15.  Who  was  the  conductor  of  the  train,  in  charge  of 
the  train?     A.   Hamrick. 

*'Q.  16,  Who  told  the  plaintiff  to  get  off  the  caboose  at 
the  time  he  got  off?     A.   No  one. 

**  Q.  17.  Did  the  plaintiff  tell  any  one  he  was  going  to  get 
off  the  caboose  before  he  did  get  off?     A.   No. 

*'  Q.  18.  Was  any  one  with  the  plaintiff  when  he  got  off 
the  caboose?     A.   No. 

'*  Q.  19.  Did  any  one  see  the  plaintiff  get  off  the  caboose? 
A.   No. 

*'Q.  20.  Did  the  conductor  know  that  the  caboose  was 
standing  on  a  bridge?     A.   No. 

'*  Q.  21.  If  the  plaintiff  had  remained  in  the  car  until  the 
train  got  up  to  the  station,  would  he  have  been  injured?  A. 
No. 

*'  Q.  22.  Did  the  plaintiff  do  anything  when  he  was  on  the 
steps  of  the  caboose  to  ascertain  whether  the  train  was  stand- 
ing on  a  bridge  or  on  the  ground?     A.   No. 
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trary,  having  been  told  by  Mr.  Speed  that  the  cars  had  stopped 
to  switch  his  cattle,  he  must  have  been  aware  that  the  caboose 
was  not  at  the  depot,  and  that  the  train  had  stopped  for  the 
transfer  of  cars  alone.  The  plaintiff  told  no  employe,  agent, 
or  servant  of  the  company  that  he  was  going  to  get  off  the 
caboose,  nor  did  any  one  see  him  get  off.  The  conductor  did 
not  know  that  the  caboose  was  standing  on  the  bridge.  There 
were  no  lights,  buildings,  or  platform  at  the  place  where  the 
plaintiff  got  off  to  indicate  a  depot  or  any  provision  for  alight- 
ing, or  a  safe  place  at  which  to  alight.  The  plaintiff  would 
not  have  been  injured  if  he  had  remained  in  the  train.  Upon 
getting  out  of  it,  he  did  nothing  to  ascertain  whether  the 
train  was  standing  on  the  bridge  or  on  the  ground,  although 
he  had  a  ''prod-pole"  in  his  hand,  and  could,  by  the  exer- 
cise of  slight  care,  have  ascertained  that  the  car  was  not  upon 
solid  ground. 

It  has  been  repeatedly  held  that,  in  order  to  entitle  the 
plaintiff  to  recover,  he  must  himself  have  been  free  from  neg- 
ligence. Was  he  in  fact  so?  The  night  was  exceedingly 
dark.  The  plaintiff  went  out  of  the  caboose  and  upon  the 
platform  upon  his  own  motion,  and  without  notice  from  the 
servants  or  agents  of  the  defendant,  and  without  making  any 
use  of  the  means  at  his  command  to  learn  where  the  car  was 
or  what  position  it  was  in.  The  slightest  use  of  his  eyesight 
would  have  informed  him  that  he  was  not  at  the  depot.  The 
use  of  the  **  prod-pole  '*  in  his  hand  would  have  informed  him 
that  he  was  not  at  a  place  where  it  was  safe  for  him  to  alight. 

The  announcement  to  the  plaintiff  and  passengers  by  the 
servants  and  agents  of  the  company  that  they  had  arrived  at 
the  station  would  have  justified  the  plaintiff  in  presuming  that 
the  place  where  the  train  was  then  stopping  was  a  safe  and 
proper  place  at  which  he  might  alight,  but,  in  the  absence  of 
such  notice,  it  is  difficult  to  understand  how  negligence  can 
be  imputed  to  the  defendant.  If  passengers,  without  exer- 
cising even  slight  care,  walk  off  the  railroad  train  at  any  point 
where  the  train  may  stop,  in  the  exigencies  of  the  traffic  in 
which  the  railroad  company  is  engaged,  upon  what  principle 
can  the  railroad  company  he  held  liable  in  damages? 

The  negligence  of  the  plaintiff  himself,  in  such  circum- 
stances, is  the  cause  of  the  injury.  The  stopping  of  a  cattle 
train  at  a  distance  from  the  railroad  depot,  for  the  purpose  of 
transferring  and  switching  cars  of  cattle  into  stock-yards,  is 
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one  of  the  ordinary  incidents  of  traffic  upon  railways.  It  is  a 
usage  which  the  shipper  of  cattle  upon  a  particular  train  must 
be  aware  of,  and  of  which  he  must  be  required  to  take  notice. 
Nor  are  railroad  companies  required  at  such  times  to  give 
special  notice  to  every  passenger  not  to  get  off ;  and  under 
such  circumstances,  if  a  passenger  gets  off  in  the  darkness 
without  notice,  and  at  a  point  which  he  must  know  is  away 
from  the  depot,  he  certainly  does  so  at  his  own  risk.  It  is 
the  duty  of  the  passengers  to  be  watchful  and  guarded,  and 
not  to  endeavor  to  alight  without  notice  from  agents  or  ser- 
vants of  the  company  in  charge  of  the  train.  If  they  attempt 
to  leave  the  train  in  the  darkness  of  the  night  at  a  distance 
from  the  station,  without  notice,  they  must  assume  the  liabil- 
ity of  such  loss  as  they  may  suffer  in  consequence  thereof. 

In  tiiis  case  the  plaintiff  did  not  exercise  the  ordinary-  care 
by  which  he  could  have  avoided  the  injury,  nor  can  we  see 
that  the  defendant  was  guilty  of  any  negligence.  A  laige 
part  of  the  freight  traffic  of  railroad  companies  must  neces- 
sarily be  carried  on  at  night.  The  character  of  this  traffic,  in 
which  long  trains  are  employed,  requires  that  stoppages  be 
made  at  unusual  points.  All  these  matters  belong  to  the 
common  usage  and  custom  of  railway  traffic,  and  are  matters 
of  which  notice  must  be  taken  by  such  persons  as  see  fit  to 
avail  themselves  of  the  passenger  facilities  which  are  afforded 
upon  trains  of  that  character.  Railroad  Co.  v.  Becker,  76  III. 
31 ;  Frost  v.  Railroad,  10  Allen,  92  ;  Mitchell  v.  Railway  Co., 
51  Mich.  236,  12  Am.  &  Eng.  R.  Cas.  163;  Davis  v.  Rail- 
road Co.,  (Sup.)  19N.  Y.  Supp.  516;  Nicholses.  Railway  Co., 
90  Mich.  203,  52  Am.  &  Eng.  R.  Cas.  304;  Nagle  v.  Rail- 
road Co.,  Beach,  Contrib.  Neg.  §  161 ;  Smith  v.  Railroad  Co., 
88  Ala.  538. 

Plaintiff  cites  in  his  argument  chapter  17,  art.  9,  §  38,  of 
the  Statutes  of  Oklahoma,  1893,  which  provides  that :  **  When 
fare  is  taken  by  any  railroad  corporation  for  transporting  pas- 
sengers on  any  mixed  train  of  passenger  and  freight  cars, 
*  *  *  *  the  same  care  must  be  taken,  and  the  same  respon- 
sibility and  duties  are  assumed  by  the  corporation  as  for  pas- 
sengers on  passenger  cars."  It  is,  however,  contended  by  the 
defendant  in  error  that  this  statute  can  have  no  force  or  effect 
when  applied  to  interstate  contracts,  in  the  rules  of  law,  regu- 
lating the  rules  of  commerce,  if  it  attempts  to  impose  upon 
the  carrier  any  additional  burden  to  that  which  is  imposed 
2  (N.  8.)  A.  ft  £.  R.  Cas.— 22 
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upon  the  carrier  by  the  general  rules  of  law.  It  is  not  neces- 
sary to  determine  this  contention.  The  rule  here  announced 
is  applicable  upon  railway  trains.  It  simply  requires  that  the 
plaintiff  should  not,  by  his  own  negligence,  contribute  to  the 
cause  of  the  injury. 

It  is  contended  by  the  plaintiff  in  error  that  the  court  erred 
in  setting  aside  the  general  verdict  and  in  entering  up  judgment 
eeaerai  Ter-  upon  the  Special  findings  of  fact  made  by  the  jury, 
tonlwuh""  I*  ^s  provided  by  the  Code  of  Civil  Procedure, 
ipMiai  And-  (chapter  66,  art.  34,  §  754,  of  the  Statutes  of  Okla- 
*»»^  homa)  that   "the  provisions  of  this  Code  do  not 

apply  to  proceedings  in  action  or  suits  pending,  when  it  takes 
effect.  They  shall  be  conducted  to  final  judgment  or  decree, 
in  all  respects,  as  if  it  had  not  been  adopted ;  but  the  provi- 
sions of  this  Code  shall  apply  after  a  judgment,  order,  or 
decree,  heretofore  or  hereafter  rendered  to  the  proceedings  to 
enforce,  vacate,  modify  or  reverse  it."  This  action  was  begun 
March  26,  1892,  and  the  section  of  the  Code  of  Civil  Proce- 
dure before  recited  went  into  force  August,  1893.  The  pro- 
ceedings in  the  cause,  up  to  final  judgment  in  the  district 
court,  were  governed  by  the  Code  of  Civil  Procedure  of  1890, 
and  the  construction  placed  upon  them  by  the  supreme  court 
of  the  state  of  Indiana,  from  which  state  that  Code  was 
adopted. 

The  findings  of  fact  were  made  by  the  jury  that  the  plaintiff 
was  told  by  Mr.  Speed  that  **  they  are  setting  your  cars  out 
at  the  stock  chute."  The  plaintiff  was  thus  informed  that  the 
train  was  not  at  the  depot.  It  was  further  stated  by  the  jury 
that  the  train  stopped  where  it  did  for  the  purpose  of  switch- 
ing the  plaintiff's  cattle  to  the  stock-yards  at  Oklahoma  City, 
to  which  point  the  plaintiff  had  shipped  them.  It  was  further 
found  that  nothing  was  said  to  the  plaintiff  by  the  conductor 
in  charge  of  the  train,  and  that  he  was  not  told  to  get  off  the 
train  by  any  one  in  charge  of  the  train ;  that  he  got  of  the 
train  of  his  own  motion,  and  would  not  have  been  injured  if 
he  had  remained  on  the  train,  and  that  he  got  off  the  train  in 
the  dark  without  making  any  effort  to  discover  where  he  was. 

It  will  thus  appear  that  the  defendant  was  not  guilty  of 

negligence  in   stopping  the  train   where  it  did,  but  that  the 

stoppage  was  in  the  discharge  of  its  duty.      We  do 

Mpasy.^       not  think  the  contention  can  be  sustained  that  in 

getting  off  the  train  at  his  own  motion,  at  a  place 

other  than  the  depot,  in  the  dark,  without  lights,  notice,  or 
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inquiry,  and  with  no  attempt  to  find  out  where  he  was,  the 
plaintiff  exercised  the  care  which  a  reasonable  and  careful  man 
should  have  exercised,  and  may  be  required  to  exercise  before 
claiming  damages  which  result  from  the  consequences  of  such 
an  act.  The  plaintiff  was  not  a  cripple,  and  he  had  in  his 
hand  a  '*  prod-pole,"  by  which  he  was  especially  enabled  at 
the  time  to  ascertain  the  position  of  the  train.  His  failure  to 
make  use  of  any  means  whatever  to  guard  against  accident 
shows  the  want  of  ordinary  care.  And  yet  the  absence  of 
such  care  on  his  part  is  that  negligence  on  his  part  which  pre- 
cludes a  recovery  at  law.  The  plaintiff  was  not  entitled  to 
recover  if  he  was  himself  guilty  of  negligence. 

In  order  to  justify  the  jury  in  finding  a  general  verdict  for 
the  plaintiff,  it   was  necessary  that  they  should  have  found 
the  plaintiff's  injuries  were  caused  wholly  by  the 
negligence  of  the  defendant  in  error,  and  that  he  n^Jl^/^^ 
should  not  himself  have  contributed  to  them  by  any  don  fMa  eoa- 
negligence  of  his  own.     The  finding  of  facts  was  Jj"'*"**""!  ■••^ 
thus  inconsistent  with  the  general  verdict  in  favor     ^"**' 
of  the  plaintiff,  and  the  defendant  was  entitled  to  judgment, 
notwithstanding  the  general  verdict.     Jewett  v.  Meech,  loi 
Ind.  289;   City  of  Indianapolis  v.  Cook,  99  Ind.  10;    Penn- 
sylvania Co.  V,  Gallentine,  77  Ind.   322 ;  Howe  v.  Young,  16 
Ind.  312;   Gripton  v.  Thompson,  .32  Kan.  367. 

The  judgment  of  the  court  below  is  affirmed. 


Conway  (Lottie) 
Lewiston  &  Auburn  Horse  R.  Co. 

{Supreme  Judicial  Court  of  Maine,  March  15.  1895.) 

Injury  to  Passenger  Alighting  at  Unsafe  Place  in  Street— Liability  of 
Company. — A  street-railroad  com  nan  v,  havinef  no  control  over  the 
jstrcet,  is  not  an  insurer  of  the  safety  of  any  place  at  which  it  stoDS  a  car 
for  passenjjfers  to  aliiarht.  If  the  company  exercises  proper  care  in  its  se- 
lection of  a  place,  it  is  not  in  le^al  fault  if  the  place  proves  to  be  in  fact 
unsafe.     (Pof^^  341  •) 

Exceptions  from  Androscoggin  county  supreme  judicial 
court. 
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For  injuries  received  in  alighting  from  defendant's  horse- 
car,  plaintiff  claimed  that  where  she  alighted,  close  by  the 
car,  was  a  ditch  at  the  side  of  the  road,  and  that  the  conduc- 
tor helped  her  off  at  this  point ;  that  in  the  dark,  knowing 
nothing  about  the  ditch,  and  supposing  it  to  be  a  safe  place, 
she  stepped  down,  and  received  the  injury.  Judgment  for 
plaintiff  sustained. 

A.  R.  Savage  and  H.  W,  Oakes,  for  plaintiff. 
F,  W,  Dana  and  W.  F.  Estey,  for  defendant. 

Emery,  J. — The  defendant  company  was  operating  a  street 
railway  through  various  streets  in  Lewiston.  The  plaintiff 
was  being  transported  along  the  street,  as  a  pas- 
senger, on  one  of  the  company's  open  cars.  Upon 
her  signifying  a  desire  to  alight,  the  car  was  stopped  to  enable 
her  to  do  so,  though  at  some  distance  beyond  the  place  where 
she  gave  the  signal.  It  chanced  that  at  the  place  where  the 
car  stopped  the  side  of  the  street  sloped  away  into  a  ditch,  so 
that  the  step  down  from  the  car  to  the  surface  of  the  ground 
was  longer  than  usual,  or  than  she  anticipated,  and  conse- 
quently she  lost  her  balance,  fell,  and  was  injured.  She 
claimed  at  the  trial  that  the  company  was  bound  to  stop  the 
car  at  a  place  safe  for  alighting,  and,  this  place  proving  to  be 
unsafe,  the  company  was  responsible  for  her  injury. 

Thereupon,  the  presiding  justice  ruled  and  instructed  the 
jury,  in  part,  as  follows:  **  I  instruct  you,  as  matter  of  law, 
,   ,     ,,  that  it  is  a  duty  incumbent  upon  the  common  car- 

rier,  it  is  a  duty  upon  this  defendant  corporation, 
carrying  passengers  for  hire,  to  give  them  a  suitable  place  of 
ingress,  or  opportunity  to  enter  upon  the  car,  and  to  give 
them  a  place  of  safety  for  exit  or  egress  from  the  car.  It  is 
a  question  of  fact  for  you,  from  the  evidence  in  this  case,  to 
decide  whether  or  not,  at  the  point  where  this  car  stopped, 
there  was  a  suitable  or  safe  place  for  this  plaintiff  to  alight 
from  that  car. 

'*  If  it  was  not  a  safe  place,  under  all  the  circumstances  of 
the  case,  and  an  injury  was  received  by  her,  and  she  herself 
was  in  the  exercise  of  due  care  at  that  time  and  place,  then 
she  is  entitled  to  recover. 

The  correctness  of  this  statement  of  the  law  applicable  to 
street  railways  is  the  question  presented  by  the  defendant's 
exceptions. 
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Upon  a  careful  reading  of  the   language   of  the   ruling,  it 
will  be  seen  that  the  question  of  care  or  negligence  on  the 
part  of  the  defendant  was  entirely  eliminated.    No 
matter  how  great   and    painstaking  the  care  and  ^MJMMlud. 
foresight  of  the  defendant  in  this  very  matter  of 
finding  a  safe  place  for  alighting,  the  ruling  rendered  them  of 
no  avail.     No  matter  how  safe  the  place  may  have  appeared, 
no  matter  that  there  was  nothing  to  indicate  to  the  most  pru- 
dent and  vigilant  man  a  lack  of  safety,  the  ruling  held  the  de- 
fendant in   fault.     The  only    question   left  to  the  jury  was 
whether  the  place  was  in  fact  safe  or  unsafe.     The  jury  were, 
in  effect,  told  that  if  the  place  was  in  fact  unsafe  the  plaintiff 
was  entitled  to  recover,    notwithstanding  the  most  extreme 
care  on  the  part  of  the  defendant  company. 

Whether  the  ruling  is  a  correct  statement  of  the  law  applic- 
able to  common  carriers  of  passengers,  which  have  the  power 
of  constructing,  and  exclusively  controlling,  places  w*wiitjr  of 
for  passengers  to  alight,  is  not  the  question  here.   JJJlrj"i  *' 
This  defendant  company,  so  far  as  the  case  shows,   pMMBirer 
had  no  such  power.     It  had,  so  far  as  appears,  no  »"«*•*"«»* 
control  whatever  over  the  ditches,  or  the  streets  ulirLt. 
outside,   or  even  inside,    its  rails.      It  could   not  select  the 
places  in  the  streets  where  its  tracks  should  be  laid,  or  its  cars 
run.      It  could  not  construct  nor  control  any  places  at  which 
passengers  were  to  step  on  or  off   its  cars.     It  had  to  locate 
its  tracks  and  run  its  cars  where  the  public  anthority  directed. 
It  had  to  leave  the  centre,  sides,  and   surface  of  the  streets 
to  the  same  authority.     Passengers    entering  or  leaving  the . 
cars  had  to  use  the  streets  in  the   condition  they  were  left  by 
the  authority  in  control  of  them.     Such  passengers  were  not 
in  the  care  oi  the  company  till  they  got  on  the  car.     They 
were  no  longer  in  its  care  when  they  stepped  off  the  car.   The 
company's  care  and  duty  began  when  its  control  began,  and 
ceased  when  its  control  ceased. 

In  the  absence  of  any  authority  given  the  street-railway 
company  over  the  streets,  it  must  be  evident  that  it  cannot 
be  held  as  an  insurer  of  their  safety  for  passengers  to  alight 
upon. 

It  is  urged,  however,  that  the  ruling  does  not  require  a 
street-railway  company  to  provide  a  safe  place,  but  only  to 
find  a  safe  place,  on  the  street,  before  inviting  passengers  to 
alight.      But,  with  this  interpretation,  the  ruling  still  throws 
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out  the  element  of  possible  great  and  anxious  care  on  the 
part  of  the  company.  If,  after  the  highest  degree  of  care  in 
the  selection,  the  place  stopped  at  proves  unsafe  in  fact,  how- 
ever safe  in  appearance,  the  company  is  allowed  no  defense. 
The  surface  may  appear  hard,  flat,  and  smooth,  and  the  best 
possible  place  for  alighting;  and  yet  a  hidden  defect,  not 
known  to  nor  ascertainable  by  the  company  after  careful  in- 
spection, may  cause  an  injury  to  the  alighting  passenger. 
The  fault,  if  any,  in  such  case,  would  be  in  fact  upon  the 
party  charged  with  the  duty  of  keeping  the  street  in  repair ; 
but  the  ruling  would  place  it  on  a  party  having  no  such  duty, 
nor  any  control  over  the  street.  We  thmk  the  ruling  is  er- 
roneous, with  whatever  interpretation  it  is  fairly  susceptible 
of.  Railroad  v.  Wakefield,  103  Mass.  261 ;  Creamer  v.  Rail- 
way Co.,  156  Mass.  320. 

In  the  case  of  Railway  Co.  v.  Scott,  86  Va.  902,  44  Am. 
&  Eng.  R.  Cas.  418,  and  in  the  other  cases  cited  by  the 
cawfldii-  plaintiff,  in  which  the  street-railway  company  was 
tiBfaUhed.  held  liable,  it  will  be  found  that  the  question  of 
the  care  or  negligence  of  the  company  was  not  eliminated ; 
hence  they  are  not  authorities  in  support  of  this  ruling. 

Exceptions  sustained. 


Patterson  (George) 

V, 

Augusta  &  Savannah  R.  Co. 

(94  Ga.  140.) 

Nature  of  Action  for  injury  to  Passenger— Limitation  of  Action. — Where 

the  action  against  a  common  carrier  is  upon  the  contract  to  safely  carry, 
although  the  breach  alleged  resulted  in  injuries  to  the  person,  for  which 
damages  are  sought  to  be  recovered,  the  action  is  one  ex  contractu^  and 
is  not  barred  until  four  years  after  the  breach,  notwithstanding  the 
statute  applicable  to  actions  ex  delicto  bars  actions  for  injuries  10  the 
person  unless  the  suit  be  brought  within  two  years  after  the  right  of 
action  accrues.     {Page  343.) 

Error  from  Richmond  city  court.     Reversed. 

Colley  &  Sims  and  /.  R,  Lamar,  for  plaintiff  in  error. 
Lawton  &  Cunningham  and  J.  C.  C,  Black,  for  defendant 
in  error. 
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Simmons,  J. — Patterson  brought  his  action  against  the 
Augusta  &  Savannah  Railroad  Company,  alleging  that  he  had 
made  a  contract  with  it,  whereby  it  agreed  for  a  cm^iu***. 
certain  consideration  to  transport  him  safely  from 
the  city  of  Augusta  to  the  city  of  Waynesboro,  on  the  line  of 
its  railroad,  and  that  there  was  a  breach  of  the  contract,  in 
that  it  did  not  transport  him  safely,  but  that  he  was  injured 
and  damaged  by  the  loss  of  his  arm. 

Where  a  person  makes  a  contract  of  this  kind  with  a  com- 
mon carrier,  and  he  is   injured    by  the  negligence  of  the  car- 
rier, he  has  two  remedies, — one  an  action  for  the  Kuan^r 
breach  of  contract,  the  other  an  action  on  the  case  •ciio»-u»i. 
for  the  wrong, — and  he  may  elect   which  remedy  ****^' 
he  will  pursue.      If  he  elects  to  bring  an  action  for  the  breach 
of  contract,  he  has,  under  the  Code,    four  years  within  which 
to  bring  it ;   if  he  elects  to  sue  upon  the  tort,  he  has  two  years. 
Code,  §§  2923,  3060.   If  he  sues  upon  the  breach  of  contract, 
and  there  is  a  final  adjudication  of  this  suit  upon  the  merits, 
he  cannot  afterwards  sue  the  same  defendant  on  the  tort. 

The  plaintiff  in  this  case  having  brought  his  action  for  a 
breach  of  the  contract,  and  four  years  not  having  elapsed 
before  the  filing  of  the  suit,  he  was  in  time ;  and,  if  he  proves 
the  contract  alleged  with  this  particular  defendant,  or  one  of 
its  agents,  who  was  authorized  to  make  it,  and  the  alleged 
breach  and  injury  resulting  therefrom,  we  see  no  reason  why 
he  cannot  recover.     See  Code,  §  2955 ;  Hutch.  Car.  §  790. 

Judgment  reversed. 


OCH  (Julia  K.  and  William  J.) 

V. 

Missouri,  Kansas  &  Texas  R.  Co. 

(Sufreme  Court  of  Missouri,  July  2,  1895.) 

Action  for  Personal  Injuries  for  which  Release  from  Liability  has  been 
Qivon — Sufficiency  of  Petition — Tender  of  Consideration  for  Settlement — 
Allegations  to  Avoid  Release. — In  an  action  by  a  passenger  against  a  rail- 
road company  for  personal  injuries,  for  wliich  a  settlement  has  been 
made  and  a  release  given  to  the  company,  unless  plaintiff  allege  in  the 
petition  that  the  execution  of  the  release  was  fraudulently  procured, 
there  should  be  a  return  of,  or  an  offer  to  return  the  money  received  in 
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settlement,  and  the  petition  should  contain  a  count  in  equity  to  set  the 
settlement  aside,  on  the  ground  of  fraud,  or  it  should  be  amended 
before  or  at  the  trial  by  adding  such  a  count,  and  if  neither  course  is 
taken  there  is  no  cause  of  action.     {Page  350,  355.) 

Same— Proof  of  Injury — Burden  on  Company  to  Show  Freedom  from 
Negligence. — Where  plaintiff  shows  that  she  was  injured  by  the  fall  of  a 
ventilating  window  in  the  coach  in  which  she  was  riding,  it  devolves 
upon  the  company  to  show  by  a  preponderance  of  evidence  that  the  in- 
jury was  caused  by  something  not  under  its  control,  and  not  from  any 
fault,  want  of  care,  or  watchfulness  on  its  part.     {Page  359.) 

Same— Instructions — Submission  of  Question  of  Want  of  Mental  Capac- 
ity to  Execute  Release,  in  Absence  of  Evidence  Respecting  Same. — In  the 
absence  of  evidence  as  to  a  want  of  sufficient  mental  capacity  to  execute 
the  release,  the  trial  court  erred  in  submitting  the  question  of  want  of 
capacity  to  the  jury.     {Page  -353.) 

Same — Same — Permitting  Recovery  for  Injuries  Settled  for. — Where  it 
It  appeared  by  tlie  evidence  of  the  injured  passenger  that  the  company 
had  settled  with  and  paid  lier  for  all  damages  for  injury  developed  to 
the  time  of  settlement  and  release,  it  was  error  to  instruct  the  jury  that 
tiiey  might  compensate  plaintiff  for  all  pain  and  suffering  induced  and 
resulting  from  the  injury  complained  of.     {Page  360.) 

Barclay,  J.,  and  Brace,  J.,  dissenttttg  in  part. 

In    banc.     Appeal    from    St.    Louis   circuit    court.      Re- 
versed. 

Jackson  &  Montgomery,  for  appellant. 
Lee  &  ElliSy  for  respondents. 

Burgess,  J. — This  is  an  action  for  damages  for  personal 
injuries  sustained  by  the  plaintiff  Julia  while  a  passenger  on 
one  of  defendant's  trains,  en  route  from  Gainesville,  Tex.,  to 
St.  Louis,  Mo.  The  plaintiff  William  Och  is  her 
****  *  husband.  The  suit  was  brought  in  the  circuit 
court  of  the  city  of  St.  Louis.  A  trial  before  a  jury  resulted 
in  a  verdict  and  judgment  for  plaintiff  in  the  sum  of  $752 1 .45, 
from  which  defendant  appealed. 

The  petition  alleges  that  on  the  7th  day  of  October,  1891, 
plaintiff  Julia  was  a  passenger  on  defendant's  cars  from  Gaines- 
ville, Tex.,  to  the  city  of  Sedalia,  Mo. ;  and  while 
rititioB.  ^^  ^  station  called  Green  Ridge,  before  reaching 

and  near  to  Sedalia,  defendant's  porter  in  charge  of  the  car 
on  which  she  was  a  passenger  **  did  negligently  and  carelessly 
pull  out  of  its  place  a  ventilating  window  in  the  roof  of  said 
car,  which,  through  the  negligence  and  carelessness  of  de- 
fendant, was  insecurely  affixed  to  its  place,  and  was  unsafe 
and  defective  in  condition  and  construction,  down  onto  the 
head  and   face   of  plaintiff,    cutting  and   bruising  her  head 
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and  face,  and  knocking  her  senseless;  that  she  remained 
unconscious  for  considerable  time;  that  the  falling  of  said 
ventilator  onto  the  plaintiff's  head  was  without  fault  of  the 
said  plaintiff,  and  was  caused  by  the  negligence  of  the  said 
porter  in  forcibly  and  carelessly  jerking  tlie  ventilator  out 
of  its  fastenings,  and  also  by  the  insecure  and  dangerous 
manner  in  which  the  same  was  then  fastened  in  the  roof  of 
said  car,  as  well  as  by  the  defective  character  and  condition 
of  the  same  at  the  time  it  fell,  which  insecure  and  dangerous 
manner  and  defective  character  and  condition  the  defendant 
at  and  before  the  said  date  knew,  or,  by  the  exercise  of  the 
care  due  toward  its  passengers,  should  and  would  have 
known." 

The  petition  further  alleges  that,  at  the  time  of  the  injury, 
the  plaintiff  Mrs.  Och  was  pregnant,  and  that,  from  the 
nervous  shock  caused  by  the  blow  on  her  head,  she  suffered 
a  miscarriage;  that  she  was  for  many  days  confined  to  her' 
bed,  and  was  finally  compelled  to  submit  to  a  painful  and 
dangerous  surgical  operation,  in  having  one  of  her  ovaries 
removed ;  that  she  is  permanently  disabled  and  crippled  for 
life.     The  damages  were  laid  at  $25,000. 

Defendant,  in  its  answer,  ''  admits  that  it  is  a  corporation 
and  a  common  carrier  of  passengers,  and  that  on  A»twer 

the  7th  day  of  October,  1891,  plaintiff  Julia  was  a 
passenger  upon  one  of  its  trains,  but  denies  all  other  allega- 
tions in  plaintiffs'  petition." 

The  answer  then,  as  a  special  defense,  '*  alleges  that  after 
said  accident  occurred,  and  on  the  same  day,  plaintiff  Julia 
claimed  that  she  had  been  injured  by  a  small  ventilator  fall- 
ing upon  her  head,  and  that  she  had  a  demand  against  de- 
fendant on  account  of  said  injuries;  that  it  fully  compro- 
mised, adjusted,  and  settled  said  claim  and  demand,  and,  for 
a  valuable  consideration  paid  by  defendant  to  said  Julia,  she 
did  then  and  there  fully  release  and  discharge  defendant 
from  all  claims,  of  whatever  kind  or  character,  that  she 
might  have  on  account  of  or  arising  from  said  alleged  accident 
and  injuries  and  pleads  said  settlement  and  release  in  bar  to 
plaintiffs'  action." 

To  defendant's  answer  plaintiffs  made  reply  as  follows: 
**  Now  come  the  plaintiffs  in  the  above  entitled 
cause,  and,  for  their  reply  to  the  new  matter  set  ^^'* 

up  in  defendant's  amended  answer  herein,  deny  that  on  the 
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7th  day  of  October,  1891,  or  at  any  other  time,  the  plaintiff 
Juha  K.  Och  compromised,  adjusted,  or  settled  th^  claim 
and  demand  set  out  in  her  petition  herein,  and  deny  that 
she  released  and  discharged  the  defendant  from  any  and  all 
claims,  of  whatsoever  kind  and  character,  that  might  arise 
out  of  the  injuries  of  the  plaintiff  complained  of  in  her 
petition. 

And,  further  replying  herein,  the  plaintiffs  aver  that  the 
employes  and  agents  of  defendant,  including  its  physicians, 
surgeons,  hospital  nurses,  claim  agents,  and  conductors^ 
fraudulently  conspired  together  to  unfairly  and  unlawfully 
obtain  from  the  plaintiff  a  written  release  of  her  cause  of  action 
m  this  suit;  that,  in  pursuance  of  such  plan  and  conspiracy, 
said  agents,  within  an  hour  after  she  received  the  injuries- 
complained  of,  and  while  she  was  in  a  feeble,  bewildered, 
and  partially  unconscious  condition,  took  plaintiff  to  a  rail- 
road hospital  m  Sedalia,  where  the  railroad  surgeons  and 
physicians,  at  the  instance  of  defendant,  examined  her  in- 
juries, and  pronounced  them  trifling  and  of  no  importance, 
and  assuring  plaintiff  that  she  was  not  seriously  injured,  and 
that  she  would  suffer  no  inconvenience  from  her  wounds; 
that  thereupon  the  claim  agent  for  the  defendant  company 
prepared  a  written  receipt  and  release  of  her  claim  in  the 
petition  herein  set  out,  and  tried  to  induce  plaintiff  to  sign 
it,  on  payment  to  her  of  twenty  dollars;  that  said  plaintiff 
told  said  agent  that  she  would  not  sign  any  release  of  her 
claim  in  this  suit;  that  thereupon  defendant's  agent  stated 
to  her  that  he  would  change  said  writing  so  it  would  not  be 
a  release  of  any  damages  resulting  from  said  injury,  and  he 
then  and  there  professed  and  pretended  to  so  change  the 
same,  and  to  strike  out  therefrom  the  release  aforesaid,  but, 
as  plaintiffs  have  been  informed  since  the  institution  of  this 
suit,  and  as  they  now  aver,  the  said  agent  did  not  cancel  or 
strike  out  or  change  said  writing  so  as  to  exclude  therefrom 
the  release  aforesaid,  but  at  the  time  said  agent  assured 
plaintiff  Julia  K.  Och  that  said  change  had  been  made;  that, 
at  the  time  said  plaintiff  was  sick  in  mind  and  body,  and  was, 
from  her  mental  condition,  unable  to  carefully  read  and 
understand  said  writing,  and,  believing  in  and  relying  upon 
the  representations  so  made  by  said  agent,  she  did  receive 
said  money,  and  signed  said  receipt  and  release  so  fraudu- 
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lently  and  wrongfully  obtained  from  her;  that  said  plaintiff 
only  signed  said  receipt  on  the  faith  of  said  representations, 
and  except  for  that  would  have  persisted  in  her  refusal  to 
.sign  the  same,  but  that,  relying  upon  said  representations, 
she  was  fraudulently  induced  to  execute  the  same. 

Wherefore  plaintiffs  say  that  her  signature  to  said  writing 
was  fraudulently  and  wrongfully  obtained,  and  therefore  not 
lawfully  executed  by  her.  Wherefore  plaintiffs  ask  the 
court  to  declare  said  instrument  null  and  void,  and  for  judg- 
ment as  in  the  petition  asked.** 

After  the  jury  was  impaneled,  and  before  any  evidence 
was  introduced,  defendant's  counsel  objected  to 
the  trial  of  the  case  by  a  jury,  on  the  ground  that  triiTb/jJrj. 
the  pleadings  present  a  question  which  should  be 
tried   by  the  court  sitting  as  a  court  of  equity,  before  the 
other  branch  of  the  case  should  be  submitted  to  the  jury. 

The  objection  was  overruled,  and  defendant  duly  excepted. 

The  material  facts,  as  disclosed  by  the  evidence,  were  as 
follows:  The  plaintiff  was  26  years  old,  had  been  married 
8  years,  and  had  a  son  7  years  old,  but  had  never  had  any 
other  children.  On  October  6,  i8qi,  she  left 
Gainesville,  Tex.,  for  St.  Louis,  by  way  of  the 
Missouri,  Kansas  &  Texas  Railway  to  Sedalia,  thence  by 
the  Missouri  Pacific  to  St.  Louis.  She  rode  in  a  chair  car, 
and  on  the  morning  of  October  7th,  when  south  of  Green 
Ridge  (a  station  about  12  miles  from  Sedalia),  the  colored 
porter  commenced  to  open  the  ventilators,  which  are  placed 
in  the  elevation  between  the  lower  and  upper  decks  of  the 
car.  He  passed  along,  opening  them  with  a  stick  with  a 
hook  on  the  end  of  it,  taking  them  in  order;  and,  when  he 
touched  the  one  over  plaintiff,  it  fell,  and  struck  her  on  the 
head,  breaking  one  of  the  small  pieces  of  glass  in  it,  and 
making  an  incision  in  her  scalp  about  an  inch  or  more  back 
from  the  edge  of  the  hair,  and  also  bruising  her  lip. 

She  testified  that  she  was  not  conscious  of  the  window  fall- 
ing on  her  head,  and,  when  she  came  to,  there  was  a  physi- 
cian with  her,  and  all  the  ladies  around  her.  She  saw  glass 
and  blood  on  the  floor,  and  her  head  was  being  bathed,  and 
the  physician  was  picking  glass  out  of  her  head.  When  they 
got  to  Sedalia,  the  physician  took  her  out  of  the  car,  and 
put  her  and  her  little  boy  in  a  carriage,  and  took  them  to  the 
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railroad  hospital.  She  was  not  acquainted  with  any  one  in 
Sedalia.  She  testified  that,  when  she  got  to  the  hospital, 
she  was  taken  to  a  room  where  there  were  eight  or  ten  doc- 
tors; they  examined  her  head,  bathed  it,  and  dressed  it, 
applied  some  medicine,  dressed  the  wound  on  her  lip,  gave 
her  some  arnica,  and  told  her  to  apply  it,  and  assured  her 
that  she  was  not  seriously  hurt,  and  that  it  did  not  amount 
to  anything;  that  she  was  stunned  and  in  a  dazed  condition, 
and  hardly  knew  what  was  going  on ;  that  she  and  her  little 
boy  were  then  taken  to  breakfast,  but  that  she  could  not  eat 
anything;  that  she  was  then  taken  to  the  room  that  she  went 
from  into  the  dining-room,  and  there  the  doctors  surrounded 
her,  and  assured  her  that  she  was  not  seriously  hurt,  and  said 
they  did  not  think  that  she  would  ever  hear  from  it  again. 

With  respect  of  the  execution  of  the  release  by  Mrs.  Och, 
she  testified,  that  she  was  introduced  by  the  doctors  to  the 
claim  agent  of  defendant  whose  name  is  Hollister;  that,  when 
introduced  to  him,  he  came  forward,  and  told  her  that  he 
wanted  to  pay  her  for  the  inconvenience  she  had  been  put 
to,  and  little  suffering,  and  asked  her  if  she  would  accept  $20 
if  she  should  need  any  medical  attention  on  the  way  or  after 
she  got  home;  that  he  then  handed  her  a  receipt,  and  said 
to  her,  if  she  would  sign  it,  he  would  pay  her  $20;  that  she 
tried  to  read  it  over,  and  saw*  something  in  there  about  a 
release,  releasing  the  company  always  for  all  time ;  that  she 
thought  then  she  could  hardly  do  it,  that  something  might 
come  up;  she  was  stunned  and  dazed,  yet  she  thought  the 
blow  on  the  head  might  produce  other  things;  that  she  did 
not  fully  realize  what  was  going  on,  and  she  told  the  claim 
agent  that  she  could  not  sign  it  under  the  circumstances; 
that  he  then  took  the  papers,  and  said  he  would  fix  that  up 
to  date, — fix  it  so  it  would  read  only  up  to  date;  the  pay- 
ment up  to  date;  that  she  did  not  know  that  he  used  the 
words,  but  that  is  the  way  she  understood  it,  that  $20  was 
for  payment  up  to  date;  if  anything  further  should  occur  to 
notify  them,  and  they  would  be  responsible;  that  he  said 
that  to  her;  that  he  had  a  pencil,  and  made  some  erasures 
on  the  paper;  that  the  paper  does  not  read  as  she  thought  it 
did;  that  her  nervous  condition  was  very  much  upset  and 
bewildered,  and  she  did  not  remember  tiie  paper  as  it  is, 
signature  and  all;  that  the  signature  is  somewhat  in  her 
handwriting 
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Her  attention  was  then  called  to  the  following  language 
in  the  release,  to  wit:  **  I  do  hereby  fully  and  for- 
ever  release  and    discharge  said    company   from  ^^ 
any  and  all  claims,  of  whatever  kind  and  character, 
I   may  have  on  account  of  or  arising  from  said  accident  or 
injuries,  in  consideration  of  the  sum  of  twenty  dollars," — 
and  was  asked  if  she  remembered  that  language  in  the  in- 
strument which  she  saw  and  signed,  to  which  she  replied: 
"  Something  to  that  effect,  and  it  was  that  that  she  objected 
to. "    She  further  stated  that  when  she  gave  the  paper  to  him, 
and  saw  him   make  an  erasure,  she  understood  that  he  was 
erasing  that  part  where  it  read  that  she  did  release  the  com- 
pany; that  she  understood  that  he  was  erasing  the  words, 
*'  And  I  do  hereby  fully  and  forever  release  and  discharge 
said  company  from  any  and  all  claims,  of  whatever  kind  and 
character;  "  that  he  told  her  that  he  would  scratch  that  out, 
— "  fix  that,"   she  thought,  were  the  words  he  used, — and, 
watching  him,  she  supposed  he  had  erased  that  part;  that 
he  had  a  pen  or  pencil  with  which  to  make  the  erasure,  and 
that  she  saw  him  make  an  erasure  or  mark,  and  fully  believed 
that  he  had  made  them ;  that  he  then  handed  her  the  paper 
to  sign,  and  she  signed  it ;  that,  after  she  saw  him  make  the 
erasure,  she  did  not  read  it  again  before  she  signed  it ;  that 
he  went   right  out  after  she  signed  the  paper,  and  took  it 
with  him ;  that  she  did  not  read  the  paper  over  again  after 
he  took  it,  and  made,  as  she  thought,  the  erasure,  because 
she  relied  fully  on  his  word ;  that  he  then  paid  her  the  $20 ; 
that   she  was   feeling  very  poorly  at  the  time,  and  had   not 
recovered  from  the  blow  on  the  head ;  that  she  was  stunned, 
and  did  not  realize  all, — that  is,  all  that  was  going  on;  that, 
after  she  had  signed  the  paper,  the  doctors  came  in  again, 
and  assured  her  that  she  was  all  right,  and  that  she  could 
proceed   on   her  journey;  that   she  was  then   taken   to  the 
train  by  one  of  the  physicians,  who  put  her  aboard  of  the  car; 
that  she   then   met  a  gentleman  who  seemed   to  know  all 
about   the  accident,   and  an   old   lady,  and   that  she  asked 
plaintiff  how  she  was  feeling;  that  she  was  then  feeling  very 
much  dazed ;  the  pain  was  coming  on. 

On  cross-examination,  she  stated  that,  when  she  got  to 
the  hospital,  the  doctors  washed  and  bathed  her  head,  and 
dressed  the  wound;  that  they  applied  some  medicine  and 
colt.)n,  and  she  thought  a  bandage,  but  was  not   certain; 


360  CAKKIEIW   OF   PASSENGEK8  [^M.  i) 

IignriM  to  PaiMBgen         Och  «.  M.  E.  &  T.  R.  Co. 

that  one  wound  was  on  top  of  her  head,  about  in  the  centre, 
just  back  in  the  hair,  an  inch  or  inch  and  a  half,  and  the 
other  was  on  her  lip,  just  a  gash  across  her  lip,  on  the  out- 
side, not  clear  through ;  that  the  lady  she  met  on  the  cars 
was  Mrs.  Beanland,  and  the  gentleman  a  Mr.  English,  whose 
names  and  addresses  she  got  before  leaving  Sedalia,  and  after 
having  taken  the  Missouri  Pacific  train ;  that,  in  doing  this, 
she  acted  upon  the  advice  of  Mr.  English,  who  suggested 
she  might  be  seriously  ill;  that  she  signed  the  paper  relying 
upon  the  word  of  the  claim  agent  that  the  part  she  objected 
to  had  been  erased,  and  accepted  the  $20,  which  she  has 
never  returned. 

The  claim  agent,  Hollister,  in  his  testimony,  denied  all 
the  material  statements  made  by  Mrs.  Och. 

There  was  further  testimony  tending  to  show  that  Mrs. 
Och  was  pregnant  at  the  time  of  the  injury;  that  she  had  a 
miscarriage  in  consequence  thereof;  suffered  great  pain;  had 
to  submit  to  a  painful  surgical  operation  in  having  one  of  her 
ovaries  removed;  and  that  her  health  is  permanently  im- 
paired. 

The  testimony  of  physicians  introduced  as  witnesses  on 
the  part  of  defendant  tended  to  show  that  the  diseased  ovary 
might  be  attributable  to  other  causes  than  that  of  pregnancy 
and  miscarriage,  and  one  of  them  testified  that  he  thought 
she  was  not  pregnant  at  the  time  of  the  injury,  but  was 
suffering  from  delayed  menstruation. 

Defendant's  first  contention  is  that  the  release  pleaded  in 
the  answer  was  a  bar  to  the  cause  of  action  stated  in  the 
petition  until  rescinded,  and  that  it  was  error  to  try  the 
issue  of  fraud  as  raised  in  the  reply  to  defendant's 
witla^^^^  answer  jointly  with  the  other  issue  in  the  case 
before  a  jury;  that  the  issue  of  the  fraud  or  good 
faith  in  obtaining  the  settlement  and  release  should  have 
been  tried  separately,  as  a  proceeding  in  equity. 

Upon  the  other  hand,  it  is  argued  that,  if  rescission  was 
necessary,  the  release  could  be  rescinded  in  an  action  at 
law,  and  the  issue  made  by  the  answer  and  reply  was  triable 
by  jury. 

Girard  v.  Wheel  Co.,  123  Mo.  358,  is  relied  upon  by  plain- 
tiff as  being  in  support  of  her  contention.  It  is  true  that  it 
was  held  in  that  case  that  a  reply  to  a  release  alleging  that  it 
was  obtained   by  fraud   might   be  tried  in  an  action  at  law, 
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'without  resorting  to  equity  to  cancel  such  a  document. 
The  same  rule  has  been  announced  by  a  nuniber  of  courts 
of  high  standing.  This  may  be  conceded  to  be  the  law  in 
case  the  party  was  wholly  incompetent  to  contract,  or  the 
execution  of  the  release  was  obtained  by  fraud;  that  is, 
where  the  person  executing  it  was  induced  to  believe  that 
he  was  signing  one  kind  of  an  instrument  when  in  fact  he 
was  executing  an  instrument  of  a  different  character.  In 
that  case  the  plaintiff  testified  that  he  had  no  recollection 
of  signing  the  release,  and  at  the  time  was  unable  to  read 
or  comprehend  anything. 

In  Hartshorn  v.  Day,  19  How.  211,  it  was  said:  **  Fiaud 
in  the  execution  of  the  instrument  has  always  been  admitted 
in  a  court  of  law,  as  where  it  has  been  misread,  or  some 
other  fraud  or  imposition  has  been  practiced  upon  the  party 
m  procuring  the  signature  and  seal." 

The  case  of  Wright  v.  McPike,  70  Mo.  175,  was  of  this 
character.  Mullen  v.  Railroad  Co.,  127  Mass.  86;  O'Don- 
nell  V.  Clinton,  145  Mass.  461;  Smith  z^.  Holyoke,  112  Mass. 
517;  Rosenbergz^  Doe,  148  Mass.  560;  O'Neil  7^  Iron  Co., 
63  Mich.  690;  Ryan  v.  Gross,  68  Md.  377;  Kirchner  v. 
Machine  Co.,  135  N.  Y.   182. 

So,  where  no  consideration  has  passed  for  the  release,  that 
defense  may  be  made  in  an  action  at  law.  Brewster  v. 
Brewster,  38  N.  J.  L.  119.  Or,  when  a  person  sustains 
personal  injuries,  and  at  the  same  time  damages  to  his  per- 
sonal property,  and  his  release  and  receipt  of  a  moneyed 
consideration  for  injuries  to  his  property  and  person  are  found, 
as  to  the  latter,  to  have  been  obtained  by  fraud  and  without 
consideration,  upon  the  belief  that  he  was  simply  settling 
and  receipting  for  injury  to  his  property,  in  an  action  for 
damages  for  the  personal  injuries  it  is  no  obstacle  to  his  re- 
covery that  he  has  not  returned  the  money  received  by  him 
in  settlement  for  the  damages  to  his  property.  Bliss  v. 
Railroad  Co.,  160  Mass.  447;  Lusted  v.  Railway  Co.,  71 
Wis.  391.  In  the  latter  class  of  cases  the  release  does  not 
i;o  to  the  cause  of  action  in  suit. 

Now,  if  Mrs.  Och  was  induced,  by  fraud   practiced   upon 
her  by  the  agent  or  servants  of  the  defendant  company,  to 
execute  the  release,   by  which  she,  in  considera- 
tion of  the  sum  of  $20  then  paid,  released  said  fJ^^'^r'ieM*. 
company  from  all  claims  and  demands  against  it 
for  the   personal   injuries  received   by   her  sued  for  in  this 
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action,  when  in  truth  and  in  fact  she  believed  the  release 
to  be  m  full  only  if  she  should  experience  no  further  trouble 
from  her  injuries  after  that  time,  but  if  she  did,  then  the 
railroad  company  would  be  responsible,  and  the  injuries  sued 
for  developed  after  the  execution  of  said  release,  the  return 
of  the  money  was  not  a  prerequisite  to  her  recovery  in  this 
action. 

In  such  case  *'  the  only  evidence  of  fraud  that  can  be  re- 
ceived is  that  in  relation  to  the  execution  of  the  instrument, 
as  that  the  party  was  illiterate,  and  the  deed  was  misread  to 
him,  or  that  another  deed  from  that  intended  to  be  executed 
was  substituted."     Burrows  v.  Alter,  7  Mo.  424. 

In  George  v,  Tait,  102  U.  S.  564,  it  was  said:  *'  Proof  of 
fraudulent  representations  by  Meyers  &  Green,  beyond  the 
recitals  in  the  bond,  to  induce  its  execution  by  the  plaintiff 
in  error,  was  properly  rejected.  It  is  well  settled  that  the 
only  fraud  permissible  to  be  proved  at  law  in  these  cases  is 
fraud  touching  the  execution  of  the  instrument,  such  as  mis- 
reading, the  surreptitious  substitution  of  one  paper  for  an- 
other, or  by  obtaining  by  some  other  trick  or  device  an  in- 
strument which  the  party  did  not  intend  to  give.  *  *  *  The 
remedy  is  by  direct  proceeding  to  avoid  the  instrument." 
The  doctrine  of  this  case  was  followed  and  approved  in  Van- 
dervelde  v.  Railroad  Co  ,  61  Fed.  Rep.  54. 

Mrs.  Och  knew  that  she  was  signing  a  release  for  any  claim 
for  damages  that  she  then  had  against  the  defendant  com- 
pany for  injuries  then  apparent.  She  testified 
FaetR  showiMR  that,  owmg  to  her  injuries  and  dazed  condition, 
i»g'r«ie»»r"'^  she  was  unable  to  read  or  understand  all  of  it,  but 
she  saw  something  in  it  about  a  release  from  all 
damages,  an^  told  he  agent  she  would  not  sign  the  release; 
that  he  then  stated  that  he  would  fix  it,  and,  in  her  presence 
made  an  erasure  on  the  paper,  giving  her  to  understand 
that  he  was  striking  out  the  release  clauses,  leaving  the  paper 
dimply  a  receipt  for  $20,  which  was  to  be  in  full  if  she  ex- 
perienced no  further  trouble  from  her  injuries  before  she 
signed  it. 

The  authorities  which  hold  that  the  execution  of  a  con- 
tract obtained  by  traud  is  void,  although  a  valuable  consid- 
eration may  have  been  passed,  are  based  upon  the  ground 
that  the  minds  of  the  contracting  parties  never  met,  and 
that  there  is  wanting  that  reciprocity  of  consideration  essen 
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ttal  to  a  Talid  agreement.  She  is  evidently  a  lady  of  unusual 
intelligence,  as  clearly  shown  by  the  objections  which  she 
first  made  to  the  release,  and  the  precautions  she  took  in 
obtaining  the  names  and  addresses  of  persons  on  the  train  at 
the  time  of  the  accident,  in  order  that  she  might  procure 
their  testimony  in  the  event  that  she  might  need  it  there- 
atter.  She  signed  her  own  name  to  the  paper,  and  the  bur- 
den rested  upon  her  to  show  that  its  execution  was  obtained 
from  her  by  fraud  and  deceit.  There  was  nothing  on  the 
tace  of  the  release  calculated  to  mislead  or  deceive.  It 
plainly  showed  upon  its  face  that  it  was  not  merely  a  receipt, 
and  the  fnresumptton  is  that  she  had  knowledge  o(  its  con- 
tents. Oearly,  if  there  was  no  fraud  practiced  upon  her,  it 
was  her  own  fault  or  negligence  in  failing  to  read  it,  if  she 
did  not  know  its  contents.  Snider  v.  Express  Co.,  63  Mo. 
376;  Mateer  v.  Railway  Co.,  105  Mo.  320;  Wallace  v.  Rail- 
way Co.,  67  Iowa  547;  Railroad  Co.  v.  Shay,  82  Ga.  St. 
196;  Plenn  v.  Statler,  42  Iowa  107. 

As  there  was  no  evidence  tending  to  show  want  of  suffi- 
cient mental  capacity  on  the  part  of  Mrs.  Och  to  execute 
the  release,  that  question  should  not  have  been  submitted 
to  the  jury,  and  in  this  respect  the  third  instruction  given 
at  her  instance  is  erroneous. 

That  mstruction  reads  as  follows:  **  (3)  If  you  find  from 
the  evidence   that,  when   the   plaintiff  Mrs.  Och  signed  the 
release   given   in  evidence  by  the  defendant,  she 
was  not  in  a  physical  or  mental  condition  to  fully  Uitmotioi  •• 
and  fairly  examine  and  understand  the  meaning  |J^J^"'*' 
and  effect  of  that  mstrument  as  a  release  of  the  eapaeitj. 
damages  demanded  in  this  buit:  or  if  you  find  that 
the  claim  agent  of  the  defendant  company  repfesented  to  her 
that  he  would  erase  the  release  clause  in  said  paper,  and  that 
he  then  falsely  pretended  to  make  such  change  or  erasure, 
but  in  fact  did  not  make  it;  and  if  you  further  find  that  the 
plaintiff  Mrs.  Och  did  not  intend  to  release  her  claim  for  the 
damages  herein  sued  for,  but  that  she  relied  upon  the  said 
statement  oi  the  claim  agent  and  his  said  pretended  erasure, 
and  that  she  ivas  thereby  induced  to  sign  the  paper  without 
further  examination,  or  that  she  was  physically  or  mentally 
unable  to  (airly  make  such  examination  at  the  time,  —  then, 
and  in  either  of  said  events,  the  court  charges  you  that  said 
lelease  is  no  bar  to  plaintiff's  claim  in  this  suit.  * 
2  (N.  s  )  A  <fe  £.  U.  Cus.— 28 
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The  release  in  question  is  not  a  mere  receipt,  but  contains 
all  the  essentials  of  a  valid  contract,  and,  unless  its  execu- 
tion was  obtained  by  fraud  or  deception,  is  a  bar  to  the 
present  action,  until  set  aside  in  a  direct  proceed- 
NMemityof  j^^g  [^  equity  for  that  purpose,  in  which  event  the 
aside.  money   received    in    consideration   therefor    must 

be  refunded  or  tendered  back  at  the  time  of  the 
institution  of  the  proceedings  for  its  cancellation.  If,  then, 
the  contract  of  release  was  obtained  by  the  fraudulent  state- 
ments and  representations  of  the  physicians  of  defendant  as 
to  the  extent  of  plaintiff's  injuries  by  which  she  was  induced 
to  execute  it,  and  accept  the  money  in  consideration  therefor, 
then  the  contract  was  voidable  at  her  will ;  but  that  it  was 
absolutely  void  is  a  proposition  to  which  we  are  unable  to 
give  our  assent.  A  void  contract  may  be  disregarded  by 
either  party ;  a  voidable  contract  cannot  be. 

It  will    scarcely  be    contended   that   defendant    company 
could  have  maintained  an  action  against  the  plaintiff  for  the 
money   paid   on   the  contract  of  settlement  under  these  cir- 
cumstances.    No  executed  contract,  where  a  valu- 
BMiiioBof        2^big  consideration  has  passed,  made  between  par- 
eoBtraefi.         ^^^^  Competent   to  contract,  not  immoral  or  pro- 
hibited  by  statute,  nor  against   public  policy,   is 
void   between    the   parties   thereto,   however  fraudulently  it 
may  have  been  obtained.      And,  if  the  release  in  this  case  is 
to  be  canceled,  the  parties  should  be  put  in  sta^u  quo.     Rail- 
way Co.  V,  Hayes,  83   Ga.    558;  Insurance  Co.   z\   Howard, 
III   Ind.  544,  13   N.  E.  103;  Gould  v.  Bank,  86  N.  Y.  75, 
McMichael  z^.  Kilmer,  76  N.  Y.  36;  Bruce  v,  Davenport,  i 
Abb.    Dec.    233;   Ryan    v.   Ward,   48   N.   Y.    204;  Coon  v. 
Knap,  8  N.  Y.  402;  Cleary  v.  Electric  Light  Co.,  19  N.  Y. 
Supp.  951. 

In  the  case  last  cited,  it  was  said:  **  The  rule  undoubtedly 
IS  that,  where  a  party  seeks  to  rescind  the  contract  on  the 
ground  of  fraud  or  imposition,  he  must  tender  a  return  of 
what  he  has  received  under  it  before  he  can  maintain  an 
action  at  law;  and,  in  action  in  equity,  he  must  at  least 
tender  a  return  by  his  bill  of  complaint."  As  long  ago  as 
1823,  it  was  held  by  this  court  that  a  New  Madrid  certificate 
obtained  through  fraud  or  mistake,  and  without  considera- 
tion, was  not  void,  but  voidable,  and  good  against  the 
United  States  until  annulled  or  set  aside.     Stuart  v.  Rector, 
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I  Mo.  361.  This  case  was  followed  and  approved  in  Mitchell 
V.  Paricer,  25  Mo.  31-  See,  also,  Kearney  v.  Vaughan,  50 
Mo.  284. 

The  law  as  thus  announced  is,  we  think,  applicable  to  the 
case  at  bar  on  this  theory  of  the  case.  If  the  money  re- 
ceived by  Mrs.  Och  was  in  consideration  of  a  settlement  for 
all  injuries  which  might  result  to  her  in  consequence  of  the 
accident,  the  retention  of  it  after  it  became  known  to  her 
that  the  release  was  obtained  through  fraudulent  represen- 
tations, and  after  she  had  decided  to  sue  therefor,  and  to 
ignore  said  settlement,  was  as  inconsistent  with  justice  and 
fair  dealing  as  was  the  conduct  of  defendant's  agents  in  ob- 
taining from  her  a  release  through  fraud  and  deceit,  if  such 
was  the  case. 

We  are  indebted  to  Macfarlane,  J.,  for  views  expressed  in 
an  unpublished  opinion  in  the  Girard  case,  supra^  with  respect 
to   the   subject  now   under  consideration,  in  the  ^_^^^^^^ 
following  language:  **  It  is  undoubtedly  true,  as  „iu«i««4. 
a  general  rule,    that  one   who,    having   been  in- 
duced by  fraud  to  enter  into  a  contract,  afterwards  exercises 
the   right  to  rescind  it,  must  restore  the  other  party  to  the 
same  condition  he  would   have  occupied   had   the  contract 
never  been  made.     Defendant  claims  that  plaintiff's  right 
to  rescind  the  release  in  question  falls  within  this  rule,  and 
we  can  see  no  sufficient  reason  why  it  should  not.     A  dis- 
tinction cannot  be  fairly  drawn  between  a  release  of  liability 
for  personal  damages  or  other  tort  and  that  of  a  liability 
resting  on  contract." 

It  was  held  by  this  court  in  Estes  v.  Reynolds,  75  Mo. 
565,  that  ''  a  party  cannot  affirm  a  contract  in  part  and  re- 
pudiate it  in  part.  He  cannot  accept  its  benefits,  on  the 
oneliand,  while  he  shirks  its  disadvantages,  on  the  other." 
The  justice  of  this  rule  commends  itself  to  ever}'  reasonable 
mind  and  every  conscience;  it  matters  not  whether  the  fraudu- 
lent contract  or  transaction  is  brought  in  question  by  legal 
or  equitable  proceedings.  The  rule  is  declared  by  all  text- 
books, and  is  followed  as  a  general  rule  by  all  the  courts. 
The  law  will  not  permit  plaintiff  to  retain  the  fruits  of  the 
settlement,  and  at  the  same  time  ignore  it  as  if  obtained  by 
fraud.  It  will  not  permit  her  to  retain  the  money  she  re- 
ceived under  the  contract  of  settlement  if  in  satisfaction  of 
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her  entire  claim,  and  yet  proceed  in  disaffirmance  thereof^ 
Kerr,  Fraud  &  M.  §  52;  Chit.  Cont.  276;  i  Beach,  Eq.  §  76; 
Bigelow,  Frauds,  §§  74,  75 ;  Thayer  v.  Turner,  8  Mete. 
(Mass.)  550;  Evans  z'.  Gale,  17  N.  H.  573;  Doane  z/.  J^ock- 
wood,  115  111.  490,  21  Am.  &  Eng.  Enc.  Law,  84;  2  Pom. 
Eq.  Jur.  §  910;  2  Pars.  Cont.  679. 

Until  repudiation  of  the  contract  of  settlement,  plaintiff 
has  no  cause  of  action.  Under  such  conditions,  something 
must  then  be  done  by  the  party  defrauded  before  the  con- 
tract can  cease  to  be  binding,  *  *  *  so  that  it  is  specific 
performance  reversed, — the  literal  undoing  *  *  *  of  the  con- 
tract." I  Bigelow,  Frauds,  74.  See,  also.  Chit.  Cont.  (11 
Am.  Ed.)  1089,  note  on  1092;  Ackerman  v.  McShane,  43 
La.  Ann.  507;  Kinne  v.  Webb,  49  Fed.  512.  **  And,  if  a 
party  defrauded  would  exercise  the  right  to  rescind,  he  must 
do  so  promptly  on  discovery  of  the  fraud."  SHERWOOD,  J., 
in  Clough  V.  Holden,  115  Mo.  359.  See,  also,  Masson  v, 
Bovet,  1  Denio  69;  Selway  z/.  Fogg,  5  M.  &  W.  83;  Rail- 
road Co.  V,  Row,  24  Wend.  74;  Hart  v.  Handlen,  43  Mo. 
171. 

In  Jarrett  v.  Morton,  44  Mo.  276,  plaintiff  and  defendant 
had  settled  a  disputed  claim.  Defendant,  although  denying 
that  he  owed  plaintiff  anything,  in  order  to  avoid  a  con- 
troversy at  the  solicitation  of  plaintiff,  **  squared  off"  by 
giving  him  a  note  which  he  held  on  another  party,  and  upon 
which  plaintiff  was  surety.  Plaintiff  put  the  note  in  his 
pocket,  without  looking  at  it,  but  afterwards  found  out  that  it 
was  for  less  than  he  supposed  it  was;  yet  he  collected  the 
amount  due,  and  thereafter  sued  defendant  on  the  original 
demand,  without  ever  offering  to  return  the  note  to  him.  The 
court  said:  **  But  the  plaintiff  finds  the  note  less  than  he  ex- 
pected, and  complains  that  he  is  deceived.  And  what  does 
he  do  ?  Does  he  at  once,  upon  discovery  of  the  deception, 
look  up  the  defendant,  and  repudiate  the  settlement  ?  Not 
at  all.  But  he  holds  on  to  the  price  of  the  settlement,  col- 
lects the  note,  pockets  its  proceeds,  and  still  treats  the  claim 
as  never  having  been  adjusted.  This  the  law  will  never 
permit.  If  the  plaintiff  would  repudiate  the  settlement, 
he  must  put  the  other  party  in  the  same  condition  he  was 
before  it  was  made.  He  cannot  appropriate  its  benefits  and 
deny  its  obligation.  There  never  was  but  one  doctrine  upon 
this  subject ;  and  the  books  are  full  of  decisions  that,  if  the 
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party  would  rescind  a  contract  for  fraud  or  other  cause,  he 
must,  as  far  as  in  his  power,  put  the  other  party  in  the  con> 
dition  he  would  have  been  in  had  the  contract  not  been 
made.  Before  commencing  proceedings  on  his  original  claim, 
the  plaintiff  should  have  tendered  back  the  note  received  of 
defendant, — should  have  repudiated  the  settlement. —  and 
then  he  would  have  been  at  libert>'  to  impeach  it  if  set  up 
against  his  claim.  But,  as  it  is^  he  hangs  onto  it,  and  is 
not  at  liberty  to  deny  its  validity'."  Settlements  and  releases 
apply  alike  to  all  kinds  of  claims,  whether  arising  from  con- 
tract or  tort.  There  can  be  no  reason  why  it  should  not  be 
so,  and  the  authorities  which  hold  to  the  contrar>*  cannot  be 
sustained  on  reason  or  authority*. 

As  there  was  evidence  tending  to  show  that  the  money 
received   by   plaintiff  was  in    full    satisfaction  of  her   claim 
against  the  defendant,  unless  the  execution  of  the  release 
was  obtained  by  fraud,  she  should  have  returned,  or  offered 
to  return,  the  same  before  or  at  the  time  of  bring- 
ing her  suit,  and  incorporated   in  her  petition  a  t^^m^^ 
count  in  equity  to  set  aside  the  settlement  on  the 
ground  of  fraud,  as  was  done  in   Blair  v.   Railroad  Co.,  89 
Mo.  383;  Allen  v,   Logan,  96  Mo.    591;  Cleary  r.  Electric 
Light  Co.,  supra;  Sudlow  r.   Mead,  109  N.  Y.  643;  Francis 
V.  Railway  Co.,  108  N.  Y.  93. 

Or  the  petition  might  have  been  amended  before  or  at  the 
trial  upon  proper  terms,  by  adding  a  count  in  equity  to  set 
aside  the  settlement.  Until  this  was  done  she  had  no  cause 
of  action ;  for  until  the  settlement  is  set  aside,  if  in  fact  there 
was  one,  it  stands  as  an  insurmountable  barrier  to  the  prose- 
cution of  this  action.  Upon  this  branch  of  the  case,  while 
plaintiff,  in  her  replication  to  defendant's  answer,  alleges 
that  the  release  was  obtained  in  part  by  the  false  and  fraudu- 
lent representation  of  the  physicians  of  defendant  company, 
there  was  no  evidence  tending  to  show  that  she  was  in  any 
manner  misled  thereby,  and  the  judgment  upon  that  ques- 
tion is  res  judicata. 

As  it  logically  follows  from  what  has  been  said  that  the 
judgment  must  be  reversed,  only  such  questions  will  be  ad- 
verted to  as  may  necessarily  arise  on  a  retrial  of  the  cause, 
should  it  be  remanded. 

It  is  insisted  that,  by  the  compromise,  Mrs.  Och,  according 
to  her  own  evidence,  released  the  defendant  from  at  least  a 
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part  oi  her  cause  of  action,  and  that,  as  it  was  indivisible,  it 
could  not  be  split  up  into  separate  parts,  and,  in  consequence 
thereof,  she  could  not  maintain  this  suit. 

There  can  be  no  question  as  to  this  proposition  as  a  gen- 
eral rule.  It  was  so  held  in  Moran  v.  Plankinton,  64  Mo. 
337;  Funk  v.  Funk,  35  Mo.  App.  246;  Green  z/.  Von  der 
Ahe,  36  Mo.  App.  394;  Mateer  v.  Railroad  Co.,  105  Mo. 
320;  Hinkle  z^  Railroad  Co.,  31  Minn.  434.  And  the  rule 
*'  is  applicable  to  actions  ex  delicto  as  to  those  ex  contractu,'' 
Railroad  Co.  v.  Traube,  59  Mo.  355. 

The  Mateer  case  was  an  action  for  personal  injuries,  and 
the  ruling  of  the  court  on  the  question  now  under  consider- 
ation seems  to  have  been  predicated  upon  the  fact  that  the 
plaintiff  knew  the  full  extent  of  his  injuries  at  the  time  of 
the  settlement,  and  therefore  could  not  split  up  his  cause  of 
action,  which  **  was  one  and  entire."  But  in  this  case  Mrs. 
Och,  by  express  contract,  as  she  claims,  limited  and  con- 
fined her  settlement  and  release  to  all  injuries  that  were  then 
perceptible,  and  eliminated  therefrom  any  injuries  that  might 
subsequently  follow  as  a  necessary  result  of  the  accident. 
If  her  evidence  is  to  be  believed,  she  only  settled  for  the 
injuries  that  were  manifest  at  that  time,  and  did  not  release 
her  cause  of  action  for  subsequently  accruing  injuries  and 
suffering,  and  her  rights  ought  not  to  be  prejudiced  by 
reason  of  doing  that  which  the  defendant  expressly  contracted 
that  she  might  do.  Actions  tor  personal  injuires  have  been 
maintained  in  cases  where,  at  the  time  of  the  injury,  personal 
property  was  also  damaged  by  the  same  agent,  and  a  com- 
promise and  release  for  the  damages  to  the  property  was 
effected  before  suit  was  instituted  lor  the  personal  injuries. 
Bliss  V.  RailroadCo.,  supra;  Lusted  v.  Railroad  Co.,  supra. 
But  we  rest  our  conclusion  on  this  question  on  the  contract 
between  the  parties,  if  it  was  as  claimed  by  Mrs.  Och. 

In  passing  upon  a  similar  question  in  Blair  v.  Railroad  Co., 
supra,  Sherwood,  J.,  in  speaking  for  the  court,  said:  "  The 
doctrine  is  firmly  rooted  in  equity  that  when  an  instrument 
is  so  general  in  its  terms  as  to  release  the  rights  of  a  party  of 
which  he  was  ignorant  and  which  were  not  in  contemplation 
of  the  bargain  at  the  time  it  was  made,  the  instrument  will 
be  restrained  to  the  purpose  of  the  bargain,  and  the  release 
conhned  to  the  right  intended  to  be  released." 

Plaintiff's  instructions  are  criticised,  because  it  !s  insisted 
that  they  required  a  greater  degree  of  care  of  defendant  with 
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respect   to  the  window  that  caused   the  injury  than  is  war» 
ranted   by  law,  and   that  defendant   was  only  re- 
quired to  make  use  of  such  care  as  was  commen-  ^n»'o'*^»nr 
surate  with  the  nature  and  use  of  the  ventilator,   ^mp^j, 
and  the  possibility  of  dangerous  consequences  of 
its  use. 

While  carriers  of  passengers  are  not  insurers  of  their  safety, 
and  are  not  responsible  when  all  reasonable  care,  skill,  and 
diligence,  prudence,  and  foresight  have  been  employed,  the 
law  imposes  upon  them  the  utmost  care  and  skill  in  selecting 
and  furnishing  safe  means  of  transportation,  and  to  that  end 
to  provide  safe  coaches  and  appliancs,  necessary  for  that  pur- 
pose, including  every  part  and  parcel  thereof,  which  very 
prudent  men  would  exercise  under  like  circumstances;  and, 
when  the  injury  to  the  plaintiff  was  shown  to  have  been 
occasioned  by  the  falling  upon  her  head  of  a  ventilating 
windo.w  from  the  coach  in  which  she  wasf  riding,  then  it 
devolved  upon  the  defendant  to  show  by  a  preponderance 
of  the  evidence  that  the  injury  was  caused  by  something  not 
under  its  control,  and  not  from  any  fault,  want  of  care,  or 
watchfulness  upon  its  part.  The  same  degree  of  care  was 
required  of  defendant  as  to  all  parts  and  all  kinds  of  its  prop- 
erty used  in  the  transportation  of  its  passengers  as  compared 
with  its  liability  to  cause  injury  to  them.  The  same  rule 
applies  when  the  injury  is  caused  by  want  of  diligence  or 
care  by  those  employed  by  the  carrier. 

In  Meier  v.  Railroad  Co.,  64  Pa.  St.  225,  it  was  said: 
*' Prima  facte,  where  a  passenger,  being  carried  on  a  train, 
is  injured  without  fault  of  his  own,  there  is  a  legal  presump- 
tion of  negligence,  casting  upon  the  carrier  the  onus  of 
disproving  it.  This  is  the  rule  when  the  injury  is  caused  by 
a  defect  in  the  road,  cars,  machinery,  or  by  want  of  dili- 
gence or  care  in  those  employed,  or  by  any  other  thing  which 
the  company  can  and  ought  to  control  as  a  part  of  its  duty 
to  carry  the  passengers  safely;  but  this  rule  of  evidence  is 
not  conclusive.'* 

The  same  rule  was  announced  by  this  court  in  Clark  v. 
Railroad  Co.,  127  Mo.  197.  So  in  Dougherty  v.  Railroad 
Co.,  81  Mo.  325,  it  was  said:  **  That  where  the  vehicle  is 
shown  to  be  under  the  control  or  management  of  the  carrier 
or  his  servants,  and  the  accident  is  such  as,  under  an  ordinary 
course  of  things,  does  not  happen,  if  those  who  have  the 
management  use  proper  care,  it  affords  teasonable  evidence. 
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in  the  absence  of  explanation  by  the  defendant,  that  the 
accident  arose  from  want  of  care."  It  would  seem  from 
the  authorities  cited  that  the  criticism  of  the  instructions  in 
placing  the  burden  of  proof  upon  defendant  is  not  justified 
by  the  authorities. 

Not  do  we  think  the  court  committed  error  in  giving  the 
fifth  instruction  asked  by  plaintiffs,  in  modifying  and  giving 
the  fourth  instruction  asked  by  defendant,  or  in  refusing 
to  give  other  instructions  asked  by  it. 

Plaintiff's  sixth  instruction  is  criticised,  in  that  it  told  the 
jury  that  in  assessing  her  damages,  in  the  event  their  verdict 
„     ,.^,  should   be   for  her,  at  such  sum  as  would  *'  com- 

tt€9rwj  for  pensate  her  for  any  and  all  pams  and  suffenng  by 
iBjirfMMt-  her,  induced  and  resulting  from  the  injury  com- 
^^'  plained   of,  including  all   bodily  pain   and  mental 

anguish  she  may  have  suffered  by  reason  of  said  injury,  and 
if  she  had  suffered  any  permanent  injury  or  incapacity  re- 
sulting from  said  injury,  they  should  also  consider  this,  and 
by  their  verdict  make  reasonable  compensation  therefor"; 
while,  according  to  her  own  evidence,  she  admitted  that  de- 
,  fendant  settled  with  and  paid  her  for  all  damages  for  injury 
developed  up  to  Ocotber  7,  1891 ;  thus  permitting  her  to 
recover  for  injuries  for  which  she  had  already  received  satis- 
faction by  way  of  a  moneyed  consideration,  which  she  never 
returned  or  offered  to  return  to  defendant. 

This  instruction  was  manifestly  erroneous,  and  prejudicial 
to  defendant. 

The  judgment  is  reversed y  and  the  cause  remanded, 

Gantt,  Macfarlane,  and  Robinson,  J  J.,  concur.  Sher- 
wood, J.,  concurs  in  reversing,  but  thinks  plaintiffs  have  no 
cause  of  action  on  the  evidence.  Brace,  C.  J.,  and  Bar- 
CLAY,  J.,  express  their  views  in  a  separate  opinion. 

Barclay,  J.  {dissenting). — We  do  not  agree  to  all  that  is 
said  and  intimated  in  the  opinion   of  our  learned  colleague. 
Judge  Burgess,  and  therefore  state  our  views  of  the  case. 
The  action  is  for  damages  to  plaintiff,  a  married  woman, 
on  account  of  injuries  sustained  by  her  while  a  pap- 
rilhw!**       senger  on  defendant's  train.     She  charges  negli- 
gence,  in  that  a  transom  in  the  upper  part  of  a 
passenger  car  fell  out,  or  was  by  the  porter  carelessly  pulled 
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out,  of  its  place,  so  that  it  struck  plaintiff,  and  injured  her. 
The  woman's  husband  is  joined  as  a  plaintiff;  but,  as  no 
claim  for  damages  is  asked  on  his  account,  we  treat  the  case 
as  though  Mrs.  Och  were  the  sole  plaintiff.  The  answer 
denies  the  ngeligence,  and  sets  up  as  a  bar  an  accord  and 
satisfaction,  or  *'  release,"  as  it  is  termed,  of  which  a  copy 
will  appear  later.  The  reply,  in  substance,  states  that  the 
release  was  signed  soon  after  plaintiff's  injury;  that  she  was 
then  **  sick  in  mind  and  body,*'  unable  to  **  carefully  read 
and  understand  it";  and  that  she  was  induced  to  put  her 
name  to  it  by  fraudulent  representations  of  defendant's  agent 
that  it  was  not  a  full  release,  etc.  The  pleading  charges  that 
the  signature  was  fraudulently  obtained,  and  the  court  is 
asked  to  declare  the  instrument  null  and  void. 

When  the  case  was  called  for  trial,  the  following  moves 
were  made  by  counsel  in  the  cause,  as  appears  by  the  recital 
in  the  bill  of  exceptions,  viz.:  '*  Defendant's  counsel  object 
to  the  trial  of  the  cause  by  a  jury,  on  the  ground  that  the 
pleadings  present  a  question  which  should  be  tried  by  the 
court  sitting  as  a  court  of  equity,  before  the  other  branch  of 
the  case  should  be  submitted  to  the  jury.  Plaintiff's  counsel 
state  that  they  do  not  ask  for  equitable  relief  from  the  court 
concerning  the  release,  but  rely  on  the  facts  set  up,  which 
should  go  to  the  jury.  The  court  states  that,  under  the 
statements  made  by  plaintiff's  counsel,  it  will  overrule  the 
motion  to  have  the  question  tried  by  the  court,  which  calls 
for  the  cancellation  of  the  instrument.  Defendant,  by  its 
counsel,  at  the  time  duly  excepts." 

The  evidence  tended  to  prove  that,  while  plaintiff  was  sit- 
ting in  a  chair  in  defendant's  car,  she  was  hit  by  a  transom 
which  fell  upon  her  while  the  porter  of  the  car  was  attempt- 
ing to  move  it  with  a  stick  held  in  his  hand.  The  transom 
struck  plaintiff  on  the  head,  and  she  was  rendered  uncon- 
scious by  the  blow,  until  just  as  the  train  was  approaching 
Sedalia,  when  she  revived. 

One  of  the  important  phases  of  the  case  is  as  to  the  proper 
legal  force  of  her  evidence  in  regard  to  the  receipt.  We 
append  the  material  parts  of  her  statement  in  the  trial  court 
on  that  subject,  in  her  own  language : 

On  plaintiff's  direct  examination:  **  Q.  Were  you  con- 
scious of  the  window  falling  on   your  head  ?    A.   No,  sir. 
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Q.  You  became  unconscious,  you  say  ?  A.  Yes,  sir.  Q. 
DiHeBtiM  When  did  you  regain  your  senses,  so  as  to  be  able 
opiBioB  eoB-  to  know  anything  that  was  going  on  ?  A.  When 
tiBn«d.  I   came  to,  there  was  a  physician  with  me,  and 

all  the  ladies  around  me.  I  saw  the  blood  and  glass  on  the 
floor.  My  head  was  being  bathed  with  water  and  wet  towels. 
Q.  What  was  the  physician  doing  with  you  or  your  wounds  ? 
A.  He  seemed  to  be  attending  to  the  wounds;  bathing  it, 
or  picking  the  glass  out.  I  do  not  remember.  Q.  Was 
there  any  blood  on  your  face  ?  A.  Yes,  sir;  on  my  face 
and  my  clothes.  Q.  You  saw  the  glass,  did  you  ?  A.  Yes, 
sir.  Q.  What  was  done,  then,  when  the  physician  came  ? 
A.  We  were  drawing  into  Sedalia.  As  soon  as  we  got  to 
Sedalia,  he  took  me  out.  We  crossed  a  few  tracks,  and 
took  a  carriage,  and  went  to  the  hospital.  Q.  What  con- 
veyance did  he  put  you  in  ?  A.  A  carriage.  Q.  Did  any- 
body accompany  you  and  him  ?  A.  Nobody  but  my  little 
boy.  Q.  Did  you  have  any  acquaintances  there  at  that  time  ? 
A.  No,  sir.  Q.  Where  did  he  have  you  driven  ?  A.  To 
the  Missouri,  Kansas  and  Texas  hospital.  Q.  When  you 
got  to  the  hospital,  about  what  time  in  the  morning  was 
that,  if  you  remember  ?  A.  I  could  not  tell.  It  was  right 
shortly  after  the  accident;  somewhere  between  seven  and 
nine.  Q.  And  how  long  did  you  remain  there,  if  you  re- 
member ?  A.  I  do  not  know,  but  the  impression  was  on 
me  that  we  were  to  stop  at  Sedalia  two  hours.  After  leav- 
ing the  hospital,  I  think  I  was  there  an  hour,  which  makes 
me  think  I  was  there  an  hour.  Q.  When  you  left  the 
hospital,  where  did  you  go  ?  A.  Back  to  the  depot.  Q. 
How  did  you  go  ?  A.  In  a  carriage.  Q.  Who  put  you  in 
the  carriage  ?  A.  The  same  doctor  that  took  me  there.  Q. 
When  you  got  to  the  hospital,  tell  us  what  was  done.  A.  I 
was  ushered  into  a  room  where  there  were  eight  or  ten  phy- 
siians,  if  I  remember  correctly.  Q.  Do  you  know  the  name 
of  the  physician  who  accompanied  you  in  the  carriage  ?  A. 
No,  sir.  Q.  How  did  you  know  he  was  a  physician  of  the 
company  ?  A.'  From  his  actions  I  supposed  he  was  a  phy- 
sicinn,  and  they  termed  him  *  Doctor.'  Mr.  Jackson:  It  was 
Dr.  McNeill,  of  the  force.  By  Mr.  Ellis:  He  accompanied 
you  to  the  hospital  ?  A.  Yes,  sir.  Q.  You  went  into  a 
room  where  there  were  eight  or  ten  doctors.  What  happened 
there  ?     A.   They  examined   it,    bathed   it,   and  dressed  it. 
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applied  some  medicine,  and  dressed  the  wound  on  my  lip. 
That  was  about  all.  They  assured  me  that  nothing  more 
would  come  of  it ;  that  I  was  not  seriously  hurt ;  that  it  did 
not  amount  to  anything.  Q.  Well,  was  there  much  conver- 
sation on  your  part  there  ?  A.  No,  sir.  Q.  How  were  you 
feeling  ?  What  was  your  condition  at  the  time  you  got  to 
the  hospital  ?  A.  I  was  stunned.  I  didn't  hardly  know 
what  was  going  on.  I  was  in  a  stunned  and  dazed  condition. 
Q.  A  stunned  and  dazed  condition  ?  A.  Yes,  sir.  Q.  Can 
you  remember  all  that  transpired  there  ?  A.  I  remember 
the  doctors  all  consulting  one  with  another,  and  agreeing 
that  I  was  not  seriously  hurt ;  that  it  did  not  amount  to  any- 
thing; that  I  would  be  all  right  in  a  day  or  two.  They 
handed  me  a  phial  of  medicine,  and  told  me  to  apply  it.  As 
well  as  I  remember,  it  was  something  like  arnica.  Then  I 
was  taken  into  the  breakfast- room,  and  breakfast  served  for 
myself  and  little  boy.  I  was  in  no  condition  to  eat  anything. 
I  think  I  sipped  a  little  coffee.  My  little  boy  ate  a  hearty 
breakfast.  I  was  taken  back  to  the  same  room,  and  there 
the  doctors  surrounded  me  and  assured  me  I  was  not  seriously 
hurt,  and  did  not  think  I  would  ever  hear  from  it  again.  Q. 
Did  not  think  you  would  hear  from  it  again  ?  A.  Yes,  sir; 
I  think  the  conductor  came  in,  and  some  man  they  called 
a  '  claim  agent.  *  Q.  Who  was  present  at  the  time  the 
claim  agent  was  there,  if  anybody?  A.  The  doctors  brought 
him  in,  and  introdiu.ed  him,  and  then  left  again,  as  I  remem- 
ber now.  ^j.  Do  you  remember  the  name  of  the  claim 
agent  ?  A.  No,  :>ir.  Q.  Do  you  remember  the  names  of 
the  doctors,  or  any  of  them  ?  A.  No;  I  do  not  know  that  I 
heard  them.  Q.  Do  you  think  you  would  be  able  to  recog- 
nize them  again  ?  A.  Perhaps.  Q.  When  they  introduced 
the  claim  agent  to  you,  what  happened  then  ?  A.  He  came 
forward,  and  told  me  he  wanted  to  pay  me  for  the  incon- 
venience 1  had  been  put  to  and  little  suffering,  and  asked 
me  if  I  would  accept  $20,  if  I  should  need  any  medical  at- 
tention on  the  way  or  after  I  came  home.  Then  he  handed 
me  a  receipt,  and  said  to  me,  if  I  would  sign  this,  he  would 
pay  me  $20.  As  I  remember  now,  I  tried  to  read  it  over, 
and  saw  something  in  there  about  a  release.  Q.  Release  ? 
A.  Releasing  the  company  always,  for  all  time.  I  thought 
then  I  could  hardly  do  it;  that  something  might  come  up. 
I  was  stunned  and   dazed;  yet   I   thought  the  blow  on  the 
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head   might  produce   other  things.     I  did  not  fully  realize 
what  was  going  on,  and  I  told  the  claim  agent  I  could  not 
sign   it   under  those  circumstances.       Q.    Then    what    tran 
spired  ?     A.  Then  he  took  the  papers,   and  said  he  would 
fix  that  up  to  date.     Q.   Do  what  ?     A.   Fix  it  so  it  would 
read  only  up  to  date.     Q.  What  would  be  up  to  date  ?     A 
The  payment  up  to  date.      I  do  not  know  that  he  used  the 
words,  but  that  is  the  way  I   understood.     Q.   If  you  do  not 
remember  the  words,  give  the  substance  of  it  as  well  as  you 
remember.     A.  $20  was  for  payment   up   to  date;  if  any 
thing  further  should   occur,  to  notify  them,  and  they  would 
be  responsible.     Q.   Did  he  say  that  to  you  ?     A.  Yes,  sir. 
Q.  Well,  now,  when  he  took  the  papers,  saying  this  to  you, 
what  did   he  do  ?      A.   He  had   a  pencil,   and   made  some 
erasure.     Q.   In  what  ?     A.  On  the  paper.     Q.  Will  you  be 
good   enough   to   look  over  the  document  on  white  paper, 
and  read  it  to  yourself  ?     I  want  you  to  examine  it  [handing 
paper  to  witness].     A.  The  paper  does  not  read  as  I  thought 
it  did."     Further  on,  she  testified   in  regard  to  the  release. 
**  Q.  Then   he  paid  you  $20  ?     A.  Yes,  sir.     Q.  Took  the 
document,  and  went  out  ?     A.  Yes,  sir.     Q.   I  will  ask  you, 
at  the  time,  what  was  your  physical  and  mental  condition. 
A.   I  was  feeling  very  poorly.     Q.   Had  you  recovered  from 
the  blow  on  the  head,  the   feeling  from  it  ?      A.   No,   sir. 
Q.  You  have  spoken  about  having  felt  stunned  some  time 
after  the  blow,  and  while  you  were  at  the  hospital.     Did  you 
experience  that  feeling  at  the  time   thiis  conversation  was 
going  on   about  this  document  ?     A.   I  was  stunned,  and  I 
didn't  realize  all.     Q.   You   did   not  realize  all   what  ?     A. 
All  that  was  going  on.     Q.  After  you  had  signed  the  docu- 
ment, then  what  occurred  ?     A.  The  doctors  came  in  again, 
and  assured  me  I  was  all  right,  that  I  could  go  on  my  journey. 
Q.   That  was  after  you  signed  the  release  ?     A.  Yes,  sir.** 

On  plaintiff's  cross-examination:  *' Q.  If  I  understand 
i»i.«Hnatiiig  your  previous  statement,  the  claim  agent  stated 
opinion  eon-  he  Wanted  to  settle  the  matter  with  you,  and  pre- 
tiunod.  pared  a  written  paper  of  some  kind,  partly  printed 

and  partly  written.  A.  I  didn't  understand  him  that  way. 
I  understood  him  to  say  he  would  give  me  $20  for  the  in- 
convenience I  was  put  in,  and  for  all  other  trouble  to  notify 
them.  The  paper  I  was  to  sign  was  a  receipt  for  $20.  I 
didn't   think  there   was  any   more   to  it.     Q.  At  that  time 
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he  prepared  this  paper,  and  handed  it  to  you  ?  A.  Yes,  sir. 
Q.  And  you  read  it  over  ?  A.  Yes,  sir.  Q.  And,  after 
doing  so,  what  did  you  do  or  say  then  ?  A.  I  saw  the  re- 
lease then.  Q.  And  did  you  object  to  that,  do  you  say  ? 
A.  Yes,  sir.  Q.  Why  did  you  object  to  it  ?  A.  Because  I 
could  not  release  them  from  all  of  it.  Q.  Now,  read  again, 
please.  I  didn't  hear  you  before.  I  wish  you  would  read 
the  part  you  objected  to.  A.  [Reading.]  *  I  do  hereby  fully 
and  forever  release  and  discharge  said  company  from  any  and 
all  claims  of  whatever  kind  and  character  I  may  have  on 
account  of  or  arising  from  said  accident  or  injuries,  in  con- 
sideration of  the  sum  of  twenty  dollars.'  Q.  That  is  the 
part  you  objected  to  ?  A.  Yes,  sir.  Q.  Did  you  tell  him 
that  was  the  part  you  objected  to  ?  A.  Yes,  sir.  Q.  Did 
you  read  over  the  clause  to  him  ?  A.  I  didn't  read  it  to 
him.  Q.  What  did  you  say  to  him  ?  A.  I  said  I  could  not 
release  forever,  and  he  said  he  would  fix  that;  I  would 
receive  the  twenty  dollars,  and  to  receipt  that.  Q.  What 
were  you  to  receive  twenty  dollars  for  ?  A.  For  inconven- 
ience and  any  doctors.  *  *  *  Q.  You  handed  him  the  paper 
after  you  made  the  objection  that  you  have  stated  ?  A. 
Yes,  sir.  Q.  And  he  said  he  would  fix  that  ?  A.  Yes,  sir. 
Q.  How  did  he  say  he  would  fix  that?  A.  He  said  it  would 
read  only  up  to  date  ?  Q.  Up  to  date  ?  A.  Yes,  sir.  Q. 
How  was  he  going  to  accomplish  that,  so  it  would  read  up 
to  date  ?  A.  As  much  as  I  remember,  he  said  he  would 
erase  that.  Q.  Did  you  see  him  erasing  anything  ?  A. 
Yes,  sir;  I  saw  him  take  a  pencil  and  scratch  it.  I  thought 
it  was  that.  Q.  You  saw  him  commence  to  scratch  it  ?  A. 
Yes,  sir.  Q.  What  did  he  do  after  that  ?  A.  He  handed 
it  back  to  me.  I  think  it  was.  Q.  Anything  with  it, — he 
handed  you  twenty  dollars  ?  A.  I  suppose  so.  Q.  You 
remember  that  he  handed  you  twenty  dollars  with  the  paper  ? 
A.  Yes,  sir.  Q.  What  did  you  do  ?  A.  I  signed  my  name 
to  the  paper.  Q.  You  laid  it  on  the  table  before  you,  and 
signed  your  name  to  it  ?  A.  Yes,  sir.  Q.  Didn't  you  see 
the  condition  the  paper  was  in  then  ?  A.  I  suppose,  had 
I  not  been  stunned,  I  would  have  realized  right  away  the  con- 
dition it  was  in ;  but  I  relied  on  his  word.  I  saw  an  erasure. 
I  see  one  now.  Q.  That  is  the  same  one  you  saw  then  ?  A. 
I  thought  this  part  that  I  objected  to  was  erased,  as  he  told 
me  he  would  do.     Q.  You  had  the  paper  right  there,  with 
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the  opportunity  to  read  it,  whether  you  did  or  not,  didn't 
you  ?  A.  Yes,  sir;  I  suppose  the  paper  was  there.  Q. 
You  have  just  stated  it  was  there  ?  A.  Yes,  sir.  Q.  And 
you  had  an  opportunity  to  read  it  ?  A.  Yes,  sir.  Q.  Aind 
you  signed  your  name  under  those  circumstances  ?  A.  Yes, 
sir;  relying  on  his  word.  Q.  You  accepted  that  twenty 
dollars  ?  A.  Yes,  sir.  Q.  You  still  have  it  ?  You  never 
returned  it  to  the  claim  agent  or  company  or  anybody  con- 
nected with  it  ?     A.   No,  sir." 

On  plaintiff's  redirect  examination:  **  Q.  How  did  you 
happen  to  sign  your  name  to  that  paper  ?  A.  I  do  not  know 
whether  the  claim  agent  handed  me  that  or  not.  I  remem- 
ber but  little  of  that  paper.  I  didn't  know  it  was  in  exist- 
ence. Q.  You  did  none  of  the  writing  on  it  except  the 
signature  yourself  ?     A.   That  is  all." 

The  receipt,  as  offered  in  evidence  by  defendant,  reads  as 
follows.     (See  opposite  page. — Ed.) 

We  give  the  foregoing  full  extracts  from  the  record  in 
order  that  the  important  question  of  the  probative  effect 
of  the  plaintiff's  testimony,  in  its  bearing  on  the  issue  of 
fraud  in  procuring  the  release,  may  be  clearly  understood 
by  the  reader.  As  a  new  trial  is  to  be  ordered,  we  thinlc  it 
due  to  the  trial  court  to  state  what  force  should  be  ascribed 
to  that  testimony  as  proof  of  the  issue  raised  by  plaintiff's 
reply. 

We  shall  attempt  to  give  our  view  on  that  point  before  we 
close  this  opinion.  We  do  not  go  into  the  details  of  the 
original  cause  of  action.  It  need  only  be  said  that  the  evi- 
dence on  that  branch  of  the  case  tended  to  show  negligence, 
warranting  submission  to  the  jury  of  the  question  of  defend- 
ant's liability  to  plaintiff  as  a  passenger  on  defendant's  train, 
under  the  unanimous  ruling  of  the  court  in  banc  in  Mellor 
V.  Railroad  Co.,  105  Mo.  455,  and  earlier  cases  In  this  state. 
The  plaintiff's  testimony  further  had  a  tendency  to  prove 
that,  after  she  had  signed  the  release,  she  returned  to  the 
depot,  and  continued  on  her  journey  by  rail  towards  St. 
Louis.  On  the  way,  during  the  afternoon  of  the  same  day, 
she  began  to  experience  acute  pams,  and  later  suffered  a 
miscarriage,  followed  by  other  consequences  of  serious  na- 
ture, which  the  medical  evidence  on  her  behalf  ascribes  to 
the  shock  of  her  original  injury.  At  the  time  of  the  **  settle- 
ment,'   neither  she  nor  defendant's  agent  had  any  thought 
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or  expectation  of  such  a  result,  so  far  as  this  record  discloses^ 
The  two  legal  issues  of  importance  arise  upon  the  release, 
and  upon  the  instructions  on  the  measure  of  damages.  The 
jury  found  a  verdict  for  plaintiff  in  the  sum  of  $7521.45, 
and  judgment  was  rendered  for  that  amount.  Defendant 
appealed  in  due  course. 

1.  The  paramount  question  is  upon  the  receipt  in  the 
nature  of  a  release.  It  is  not  under  seal.  Defend- 
^ili**i"*'"'  ant  claims  that  the  issue  of  fraud,  raised  by  the 
tiofied!  "'  reply  and  plaintiff's  testimony,  can  only  be  dealt 
with  as  an  equitable  one,  to  be  tried  by  the  court, 
and  not  by  a  jury.  But  the  trial  judge  submitted  that  issue 
to  the  jury,  and  defendant  assigns  error  on  the  ruling. 

Plaintiff  admits  signing  the  paper  and  receiving  the  $20 
mentioned ;  but  she  does  not  admit  agreeing  to  the  tertns  of 
release  which  the  paper  contains.  On  the  contrary,  her  evi- 
dence tends  to  show  that  she  declined  to  sign  such  a  release, 
but  that  she  consented  to  accept  $20  in  payment  for  her  in- 
convenience and  suffering  '*  up  to  date  *'  only.  She  declares 
that  the  defendant's  agent  then  said  he  would  change  the  form 
accordingly,  and  that  he  made  an  erasure  in  it,  ostensibly  to 
conform  to  that  understanding.  She  then  signed  it,  taking 
his  word  (as  she  says)  that  it  expressed  that  agreement.  She 
was  dazed  and  stunned  from  the  effects  of  the  blow  on  her 
head,  which  had  taken  place  within  an  hour  before,  and  relied 
upon  the  agent's  statement  of  the  contents  of  the  receipt. 
Her  evidence,  already  quoted,  tends  very  clearly  to  prove 
thett  she  did  not  agree  to  the  release  as  it  stands,  though  she 
signed  the  paper. 

The  inquiry,  then,  is  whether,  if  the  jury  and  court  found 
her  statement  to  be  true  (as  the  verdict  and  judgment  show 
that  they  did),  the  release  is  any  bar  to  her  action  for  dam- 
ages not  embraced  within  the  agreement  she  actually  made 
with  the  defendant's  agent,  and  which  she  supposed,  and 
had  reason  to  suppose,  the  paper  correctly  recited. 

In  the  case  of  Girard  v.  Car  Wheel  Co.,  123  Mo.  358,  it 
was  held  by  a  majority  of  the  court  in  banc  that,  where  plain- 
tiff signed  an  agreement  when  his  mental  condition  was  such 
as  to  render  him  incompetent  to  make  a  contract,  that  fact, 
when  proved,  would  avoid  the  effect  of  his  apparent  contract 
when  expressed  by  his  signature.  Is  there  any  difference  in 
principle  between  obtaining  a  signature  to  such  a  paper  from 
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one  who  is  mentally  incapable  of  entering  into  an  agreement 
(as  in  the  Girard  case)  and  obtaining  a  signature  to  such  a 
paper  from  a  woman  dazed  and  nervous  from  a  recent  shock, 
by  representing  the  contents  of  the  paper  to  be  different 
from  what  they  are  ? 

We  say  that  there  is  no  difference,  so  far  as  concerns  the 
validity  of  such  a  document  as  a  contract.  An  apparent 
assent  thus  obtained  to  its  terms  is  worthless,  where  she 
believed,  and  had  cause  to  .believe,  that  she  was  signing  an 
agreement  of  much  narrower  scope  that  had  been  verbally 
made  with  her.  We  are  in  favor  of  adhering  firmly  to  the 
majority  ruling  in  the  Girard  case,  as  founded  on  sound  prin- 
ciple. We  are  not  satisfied  to  express  ourselves  in  any  vague 
or  ambiguous  terms  in  dealing  with  the  subject  of  fraud  in 
securing  such  releases.  It  is  one  of  the  essential  elements 
of  a  contract  that  the  minds  df  the  parties  shall  meet  in 
respect  of  the  subject-matter  of  the  agreement.  Although, 
presumptively,  the  signature  to  a  written  agreement  is  evi- 
dence of  assent  to  it,  so  as  to  shift  the  burden  of  proof  on 
that  point,  yet  it  is  very  clear  that  where  a  signature  has  been 
obtained  by  false  and  fraudulent  representations  as  to  the 
terms  of  the  paper,  and  that  fact  is  proved  to  the  satisfaction 
of  the  triers  of  fact,  the  party  who  has  so  obtained  the  signa- 
ture cannot  (even  in  a  court  of  law)  take  advantage  of  it  as  a 
bar  to  a  just  cause  of  action  against  him. 

In  the  case  in  hand  the  plaintiff  was  willing  to  settle  for 
S20  for  the  dam:iges  she  had  then  sustained.  She  had  been 
assured  by  the  defendant's  physician  that  her  injuries  were 
trifling.  That  opinion  was,  no  doubt,  expressed  in  good 
faith.  They  did  not  know  of  plaintiff's  pregnancy.  But  she, 
aware  of  her  condition,  refused  to  give  a  full  discharge.  The 
claim  agent  (according  to  her  account)  purported  to  put  the 
paper  in  the  form  she  desired.  If  the  paper  went  beyond 
her  assent,  and  her  signature  was  obtained  to  it  on  the  false 
assumption  (induced  by  the  acts  and  words  of  the  claim  agent) 
that  it  contained  the  agreement  she  intended  to  sign,  her 
signature  to  the  false  form  was  no  assent  at  all,  in  contem- 
plation of  law  or  equity.  This  is  very  ancient  law  even  in  the 
English  system. 

A  recent  British  work  on  the  law  of  contracts  declares  that 
if  the  other  party  to  a  contract  which  does  not  represent  the 
true  intent  of  one  of  the  parties  has  **  caused  the  mistake  by 
2  (N  s.)  A.  &  E.  R.  Cos.— 24 
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misrepresentation,  designedly,  and  for  the  purpose  of  inducing 
the  contract,  it  is  a  fraud,  and  the  contract  may  be  avoided 
at  law  and  in  equity  upon  that  ground/*  Leake,  Cont.  (Ed. 
1878)  pp.  336,  35i»  353. 

A  well-known  American  writer  on  the  same  general  sub- 
ject, thus  states  his  concisions  on  the  point  of  this  discus- 
sion: **  When  a  party  has  thus  in  form,  impelled  by  fraud, 
DiuentiDg  P^^  h^s  name  to  something  different  from  what  he 
opiuioueon-  meant,  he  has  not  truly  executed  any  contract; 
tinned.  ^nd   his   position   towards   the  writing  is  not  the 

same  as  though,  under  a  purpose  to  sign  it  created  by  the 
like  fraud,  he  had  still  subscribed  to  what  he  intended  (to 
be  explained  under  our  next  subtitle).  If  the  reader  will 
consult  some  previous  sections,  he  will  see  that  on  nearly  or 
exactly  this  question  there  are  differences  of  judicial  opinion. 
But,  guided  by  the  greater  number  of  cases  now  before  the 
author,  and,  equally  with  them,  by  principles  of  the  law 
whose  effect  can  probably  be  intercepted  only  by  special  cir- 
cumstances, we  are  conducted  to  the  following:  Such  a  con- 
tract is  not  merely  voidable;  it  is  void."  Bish.  Cont.  (Ed. 
1887) §  646. 

Dr.  Bigelow,  in  his  work  on  Frauds  (Ed.  1888),  p.  53, 
declares:  **At  common  law,  it  has  often  been  held  incom- 
petent to  a  defendant  sued  at  law  on  a  specialty  to  plead 
that  the  instrument  was  obtained  by  false  representations. 
It  is  a  case,  it  is  said,  for  equity  alone.  It  is  clearly  other- 
wise of  the  execution  of  the  instrument,  as  where  the  bond 
is  misread  to  the  obligor,  or  where  his  signature  is  obtained 
to  an  instrument  which  he  did  not  intend  to  sign.  In  such 
cases,  fraud  may  be  alleged  at  law  " 

A  number  of  cases  in  England  and  in  this  country  illus- 
trate the  propriety  of  applying  the  rules  of  law  above  stated 
to  such  facts  as  appear  here.  We  shall  quote  from  but  one 
of  them,  merely  citing  the  others. 

In  Bliss  V,  Railroad  Co.  (1894)  160  Mass.  447,  36  N.  E. 
65 7>  we  find  the  following  head  notes,  descriptive  of  a  very 
lucid  judgment  on  the  subject  of  releases  in  this  class  of 
actions,  viz.:  **  (i)  In  an  action  against  a  railroad  corpor- 
ation for  injuries  occasioned  to  the  person  and  clothing  of  the 
patient,  who  gave  to  the  corporation,  shortly  after  the  acci- 
dent which  caused  the  injuries,  a  receipt  in  full  and  a  re- 
lease,   evidence  that  the   oral  agreement  of  settlement  was 
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for  a  small  sum,  and  covered  merely  the  injuries  to  the  plain- 
tiff's clothing,  that  the  defendant's  agent,  who  procured  the 
plaintiff's  signatures,  represented  to  him  that  the  receipt  was 
only  for  the  injuries  to  the  clothing,  and  that  the  release  was 
merely  a  form,  whereas  they  both  covered  his  claim  for  per- 
sonal injuries  also,  that  the  plaintiff,  who  at  the  time  was  in 
a  dazed  condition,  signed  both  papers  without  reading  them 
or  knowing  their  contents,  and  that  his  personal  injuries  were 
in  fact  serious,  will  warrant  a  finding  that  the  receipt  and 
release  were  procured  by  fraud  on  the  part  of  defendant's 
agent.  (2)  Where  one  who  has  sustained  injuries  to  his 
clothing  and  also  to  his  person  by  a  railroad  accident  has  been 
induced  by  fraud  to  execute  to  the  railroad  corporation  a 
receipt  in  full  and  a  receipt  for  both  injuries,  upon  being  paid 
a  small  sum,  which  was  understood  by  him  to  be  compensa- 
tion merely  for  the  injuries  to  his  clothing,  he  need  not 
return  the  money  so  received  before  bringing  an  action  for 
the  personal  injuries." 

See,  also,  on  this  point,  Lee  v.  Railroad  Co.  (1871)  6  Ch. 
App.  527;  Hirschfeld  v.  Railroad  Co.,  2  Q.  B.  Div.  i;  Rail- 
way Co.  V.  Lewis,  109  111.  125,  19  Am.  &  Eng.  R.  Cas. 
224;  O'Neil  V,  Iron  Co.,  63  Mich.  690;  Ryan  v.  Gross,  68 
Md.  381;  Sobieski  v.  Railroad  Co.,  41  Minn.  169;  Butler  z/. 
Railroad  Co.,  88  Ga.  594;  Cleary  v.  Electric  Co.,  19  N.  Y. 
Supp.  951,  affirmed ,1}^^  N.  Y.  643;  Sheanon  v.  Insurance 
Co.,  83  Wis.  507;  Smith  v.  Steamship  Co.,  99  Cal.  462; 
Shaw  7'.  W^ebber,  79  Hun  307,  29  N.  Y.  Supp.  437. 

Even  in  the  federal  courts,  where  law  and  equity  are  ad- 
ministered as  distinct  systems,  it  has  been  declared  th'at 
'*  fraud  in  the  execution  of  the  instrument  has  always  been 
admitted  in  a  court  of  law,  as  where  it  has  been  misread,  or 
some  other  fraud  or  imposition  has  been  practiced  upon  the 
party  in  procuring  his  signature  and  seal.  The  fraud  in  this 
aspect  goes  to  the  question  whether  or  not  the  instrument 
ever  had  any  legal  existence."  Hartshorn  v.  Day,  19  How. 
223. 

And  in  a  very  late  case  in  the  highest  federal  tribunal  it 
has  been  held,  in  a  unanimous  opinion,  that  a  release  is  not 
binding  as  a  defense  to  an  action  at  law  if  obtained  in  circum- 
stances amounting  to  a  fraud  on  the  signer,  whereby  he  was 
led  into  giving  formal  assent  to  a  paper  different  from  his 
understanding  as  to  the  scope  of  the  agreement  which  he  in- 
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tended  actually  to  make  thereby.     Railway  Co.  v,  Harris^ 
158  U.  S.  326. 

The  principle  applied  in  the  foregoing  decisions  has  been 
recognized  in  Missouri  in  a  case  which  holds  that  where  full 
releases  were  obtained  by  a  party,  by  inducing  the  belief  on 
his  part  that  they  were  mere  receipts  for  money  which  the 
defendant  owed  plaintiff,  he  might  retain  the  money,  and  re- 
pudiate the  release  of  other  claims,  fraudulently  introduced 
into  the  paper,  and  differing  from  the  actual  argeement  made, 
as  found  by  the  triors  of  fact.  Vautrain  v.  Railroad  Co.,  8 
Mo.  App.  538,  affirmed  yS  Mo.  44.  The  idesc  on  which  the 
rulings  above  cited  rest  is  that,  as  between  the  immediate 
parties,  any  fraudulent  contrivance  by  which  one  is  led  to 
sign  a  paper  under  the  belief  that  he  is  signing  an  agreement 
of  a  different  and  narrower  purport  cannot  be  allowed  in  a 
court  of  law  or  equity  to  bar  the  assertion  of  a  just  demand. 
Consent  so  obtained  gives  the  form,  but  not  the  substance, 
of  a  contract.  Hence,  as  between  first  parties,  at  least,  it 
may  be  disregarded  by  any  court,  in  the  absence  of  evidence 
giving  the  paper  validity  upon  some  other  basis;  as,  for  in- 
stance, subsequent  ratification  or  acceptance. 

In  the  case  at  bar,  Mrs.  Och,  no  doubt,  agreed  to  settle 
whatever  claim  she  had  for  damages  sustained  at  the  time 
she  signed  the  paper.  She  did  not  agree,  but,  on  the  con- 
trary, declined  to  agree,  to  release  damages  that  might  result 
later  from  the  injury.  The  gist  of  h^r  whole  evidence  on 
this  point  is  in  this  sentence:  **  $20  was  for  payment  up  to 
date;  if  anything  further  should  occur,  to  notify  them,  and 
they  would  be  responsible."  So  viewed,  the  adjustment 
was  reasonable,  fair,  and  just.  If,  then,  on  making  such  an 
agreement,  she  was  induced  to  sign  a  release  in  full,  in  the 
manner  she  has  described,  such  release  is  not  her  contract 
to  the  extent  of  its  terms,  and  it  should  form  no  bar  to  her 
recovery  for  damages,  subsequently  developed,  as  the  direct 
result  of  her  injury. 

2.  Nor  can  the  fact  that  plaintiff  was  careless  in  signing 
the  paper  (by  accepting  as  true  the  representations  of  its  con- 
DiMeNttn«  tents  made  by  word  and  act  of  the  claim  agent) 
opinion  eon-  concludc  her  from  asserting  the  fraud,  and  obtain- 
tinned.  [^g  ^^^  protection  of  a  court  of  law  against  it. 

What  she  signed  the  law  takes  to  be  her  act,  until  she  shows 
that  it  is  not  her  act ;  but,  when   that  showing  is  made,  by 
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proof  of  a  fraud  whereby  her  signature  was  secured  to  a  con- 
tract different  from  what  it  was  agreed  the  paper  should 
express,  her  trust  and  confidence  in  the  other  party  do  not 
transform  a  trick  into  a  thing  of  legal  beauty.  Mere  neg- 
ligence of  the  defrauded  does  not  make  fraud  truth,  at  law 
or  in  equity.  This  is  one  of  those  rules  of  law  that  finds  its 
source  in  the  ordinary  instincts  of  natural  justice.  As  has 
been  said  in  an  Illinois  case:  **  As  between  the  original  parties 
to  a  transaction,  we  consider  that  where  it  appears  that  one 
party  has  been  guilty  of  an  intentional  and  deliberate  fraud, 
by  which  to  his  knowledge  the  other  party  has  been  misled 
or  influenced  in  his  action,  he  cannot  escape  the  legal  conse- 
quences of  his  fraudulent  conduct  by  saying  that  the  fraud 
might  have  been  discovered  had  the  party  whom  he  deceived 
exercised  reasonable  diligence  and  care.**  Linington  v.  Strong, 
107  111.  303.  Recently,  in  New  York,  it  was  said:  **  A  mere 
device  of  a  guilty  party  to  a  contract,  intended  to  shield  him- 
self from  the  results  of  his  own  fraud  practiced  upon  the 
other  party,  cannot  well  be  elevated  to  the  dignity  and  im- 
portance of  an  equitable  estoppel.**  Bridger  z'.  Goldsmith, 
143  N.  Y  428.  The  rule  we  have  briefly  stated  above  (touch- 
ing the  bearing  of  negligence  on  positive  fraud,  as  between 
the  immediate  parties)  is  well  recognized  in  this  state  as 
elsewhere.  Cottrill  v,  Krum,  100  Mo.  307;  Sav.  Inst,  v, 
Burdick,  87  N.  Y.  40;  Shrimpton  &  Sons  «'.  Philbrick,  53 
Minn.  366. 

3.  There  is  no  evidence  in  the  case  of  any  fraud  other 
than  in  the  procurement  of  the  writing  relied  upon  as  a  re- 
lease. Both  plaintiff  and  the  physicians  of  defendant  sup- 
posed her  injuries  trivial  at  the  time  they  so  assured  her. 
Besides,  the  plaintiff's  counsel  at  no  time  in  the  trial  court 
made  any  attempt  to  prove  that  the  settlement  actually  made 
for  $20,  **  up  to  date,**  was  not  valid  as  so  stated.  Hence 
it  is  vain  to  discuss  rules  of  law  that  might  be  applicable  had 
such  an  attempt  been  made. 

4.  The  fact  that  plaintiff  settled  for  part  of  her  original 
claim  for  damages,  and  reserved  a  right  of  action  for  other 
damages,  should  they  be  developed,  is  no  obstacle  to  her 
recovery  for  the  latter.  The  law  to  that  effect  is  very  old 
and  elemental.  In  Chit.  Cont.  (iith  Am.  Ed.,  1874)  p. 
1 15  T,  it  is  declared  that  **  a  release  may  be  made  to  extend 
to    part    only  of  a  debt    or   claim.**     That  proposition  was 
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applied  to  facts  resembling  those  of  the  case  at  bar  in  the 
recent   American   case  of   Bliss  v.   Railroad  Co.,    i6o  Mass. • 
447,  already  quoted. 

5-  It  may  not  be  inopportune  to  remark  that  the  defend- 
ant, seeking  to  take  benefit  from  the  release  obtained  of 
plaintiff  by  the  claim  agent,  is  also  bound  by  his  statements 
and  acts  inducing  her  signature  to  that  document,  in  so  far 
as  they  bear  upon  its  validity.  Barwick  v.  Bank,  L.  R.  2 
Exch.  259;  Aultman  v.  Olson,  34  Minn.  450. 

6.  But  while  we  hold  that  plaintiff  may  defend  against  the 
release  as  a  full  acquittance,  because  of  the  fraud  in  pro- 
curing it  of  her  in  that  form,  we  cannot  discover  in  her  evi- 
dence any  substantial  basis  for  the  finding  that  she  **  did 
not  have  sufficient  mental  capacity  to  understand  the  nature 
and  effect'*  of  her  act.  Yet  the  learned  trial  judge  sub- 
mitted that  issue  to  the  jury  as  a  ground  of  avoidance  of  the 
release.  Giving  plaintiff's  testimoeny  a  fair  and  reasonable 
construction,  we  cannot  escape  the  conclusion  that  she  fully 
intended  to  make  a  settlement  of  her  knowii  damages  at  the 
time  she  signed  the  paper.  That  she  was  dazed,  and,  of 
course,  not  in  a  normal  state  of  mind  or  body,  because  of  the 
recent  shock,  are  evident  facts.  Those  facts  have  a  poten- 
tial bearing  on  the  view  to  be  taken  of  her  act  in  signing  the 
receipt  without  reading  it,  after  she  had  been  led  to  suppose 
that  it  had  been  amended  to  conform  with  her  wish.  But 
illness,  of  itself,  is  not  necessarily  equivalent  to  contractual 
incompetency.  It  may  or  may  not  tend  to  show  such  in- 
competency. That  depends  on  the  circumstances.  This 
court,  in  a  late  case,  unanimously  held  a  woman  bound  by 
a  release  she  had  executed,  although  at  the  time  she  was  sick 
and  in  bed,  in  consequence  of  injuries  for  which  the  release 
was  given.  McFarland  v.  Railway  Co.  (Mo.  Sup.;  1894) 
28  S.  W.  590,  while,  on  the  other  hand,  in  the  Girard 
Case,  123  Mo.  358,  it  was  held  that  there  was  substantial 
testimony  of  mental  incapacity  to  contract  at  the  time  the 
release  was  signed. 

The  test  in  each  instance  is  whether  or  not  the  evidence 
tends  to  show  incapacity  to  enter  into  the  contract.  That 
test  must  be  applied  by  the  court,  as  a  part  of  its  general 
duty  to  determine  the  legal  effect  of  the  testimony  adduced. 
In  this  case,  the  trial  court,  by  plaintiff's  third  instruction, 
submitted   to   the  jury  two  alternatives  for  a  finding  that 
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plaintiff  was  not  bound  by  the  release, — namely,  first,  that 
she  was  not  at  the  time  mentally  capable  of  entering  into  the 
agreement;  and,  secondly,  that  her  consent  to  the  document 
as  it  now  reads  was  obtained  by  fraudulent  contrivance,  which 
prevented  it  from  being  regarded  in  law  as  her  act. 

In  submitting  the  first  of  these  alternatives,  we  think  the 
learned  trial  judge  was  in  error,  upon  plaintiff's  own  state- 
ment of  the  facts.  She  obviously  understood  and  agreed  to 
a  release  of  her  damages  up  to  the  time  of  the  settlement. 
Slic  must  stand  by  that  bargain,  for  aught  that  has  been  so 
itir  shown  in  this  case.  Her  illness  was  not  such  as  to  re- 
lieve her  from  the  responsibility  of  the  agreement,  knowingly 
made,  with  a  full  appreciation  of  its  import.  The  issue  of 
mental  incapacity  to  make  a  release  should  not  have  been 
presented  to  the  jury.  Indeed,  it  is  quite  doubtful  whether, 
under  plaintiff's  reply,  she  ever  made  any  claim  of  that  sort 
in  avoidance  of  the  release.  For  the  error  above  indicated, 
the  judgment  must  go  down,  for  it  is  settled  law  that  instruc- 
tions should  be  based  on  the  actual  evidence.  It  is  generally 
bad  practice  to  authorize  the  jury  to  render  a  verdict  upon 
a  theory  which  there  is  no  substantial  proof  before  them  to 
support. 

7.   Complaint  is  made  by  defendant  of  plaintiff's  instruction 
on  the  measure  of  S^mages.     It  authorized  com- 
pensation for  **  all  bodily  pain  and  mental  anguish  J>««^"tiBg 
she  may  have  suffered  by  reason  of  said  injury."  tfnUfJi? **'" 
Yet,  according  to  our  interpretation  of  plaintiff's 
testimony,  she  had  settikd  (and  been  paid  for)  all  such  pain 
and  inconvenience  sustained  before  the  release  was  signed. 
The  instruction  should  have  limited  the  recovery  to  compen- 
sation for  such  direct  and  immediate  results  of  her  injury  as 
first  became  known  to  her  after  the  paper  was  signed.     The 
allowance  of  **  credit  "  for  the  $20,  at  the  close  of  the  instruc- 
tion, did  not  remove  the  error  mentioned.     But  it  is  prob- 
able that   the  request   by  defendant  for   the  sixteenth    in- 
struction  (which    the  court  gave  on   its   behalf)  should    be 
regarded  as  curing  this  error,  under  our  rulings  to  the  effect 
that  a  party  cannot  be  allowed  to  complain  on  appeal  of  a 
mistake  which  his  own  course  at  the  trial  has  invited.     Stevens 
V.  Crane,  116  Mo.  408;  Quirk  7\  Elevator  Co.,  126  Mo.  279. 

The  sixteenth  instruction  is  as  follows:  **  (16)  If  you  shall 
find   from   the   evidence   that,    under  instructions  from    the 
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court,  the  ventilator  fell  in  consequence  of  defendant's  neg- 
ligence, and  Mrs.  Och  has  not  released  the  cause  of  action, 
then,  in  assessing  damages,  you  should  consider  only  such 
injuries  and  suffering  of  Mrs.  Och  as  you  may  find  from  the 
evidence  were  the  actual  and  proximate  result  of  the  acts  or 
omissions  of  defendant's  agent;  and  in  estimating  damages, 
you  must  exclude  all  effects  resulting  from  other  independent 
causes."  However,  as  there  must  be  a  new  trial,  it  is  not 
necessary  to  examine  closely  the  instruction  referred  to. 
Any  just  ground  for  criticism  of  it,  or  of  any  of  the  other 
instructions  given  at  the  former  hearing,  may  be  removed 
upon  another  trial. 

8.  No  question  was  raised  in  the  circuit  court  as  to  any 
duty  on  plaintiff's  part  to  refund  the  money  paid  to  her  by 
defendant.  She  does  not  impeach  the  real  settlement  she 
says  she  made,  and  for  which  the  money  was  received  by 
her.  She  only  asserts  that  she  was  induced  by  fraud  to  sign 
a  paper  which  carried  her  agreement  further  than  the  terms 
she  actually  accepted.  Kirchner  t;.  Machirte  Co.,  135  N.  Y. 
182.  We  hold  that  the  testimony  tends  to  show  such  fraud, 
and  that  the  trial  court  was  right  in  submitting  that  issue 
to  a  jury,  though  in  this  ruling  we  do  not  comprehend  a 
review  of  the  details  of  the  instructions  a^the  former  trial. 

9.  We  have  so  far  treated  the  paper«release  as  in  effect  a 
general  one,  since  all  the  parties  have  so  treated  it  through- 
out the  litigation.  For  that  reason  we  do  not  go  into  the 
inquiry  whether  or  not  its  terms  shc;uld  be  differently  con- 
strued, or  restricted  (at  least  in  equity)  so  as  to  apply  only 
to  the  damages  developed  at  the  time  it  was  signed,  and 
which  were  then  within  the  intent  and  contemplation  of  the 
settling  parties.  Compare  Lyall  v.  Edwards,  6  Hurl.  &  N. 
337;  Railway  Co.  v,  Blackmore,  L.  R.  4  H.  L.  610 ;  Turner 
V.  Turner,  14  Ch.  Div.  829.  We  prefer  to  confine  our  rulings 
to  the  facts  in  judgment  in  the  case  at  bar,  and  hence  refrain 
from  any  general  discussion  of  other  phases  of  the  law  of 
releases  or  of  fraud. 

We  agree  that  the  judgment  should  be  reversed,  and  the 
cause  remanded. 

Brace,  C.  J.,  joins  in  this  opinion. 
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Boston  &  Albany  Railroad  Co. 

V. 

O'Reilly  (Patrick  J.). 
(158  ^.5.334.) 

Fialure  to  Object  Specifically  to  Erroneous  Admission  of  Evidence  of 
Special  Damage^— A  judgment  will  not  be  disturbed  because  of  the  ad- 
mission of  evidence  of  special  damage  not  alleged  in  the  declaration,  if 
the  objection  made  was  insutficient  to  apprise  the  court  below  of  the 
specific  ground  urged  to  its  admission,  and  therefore  did  not  alTord  an 
op|>ortunity  to  amend  the  declaration.     {Paire  378.) 

Proof  of  Special  Damage— Sufficiency  of  Proof  to  Warrant  Verdict.— 
Plaintiff  was  permitted  to  estimate  the  annual  value  of  his  labor,  based 
upon  his  mterest  in  the  business  of  conducting  a  steam -thresher,  op>er- 
ated  in  partnership  prior  to  his  injuries,  the  earnings  of  which  widely 
fluctuated,  but  his  portion  of  the  earnings  did  not  appear,  and  no  allow- 
ance was  made  for  the  wear  ani  tear  of  the  machinery.  HeUi^  that  the 
proof  was  insufficient  to  enable  the  jury  inielligently  to  fix  the  damages. 

Same — Same. —  Evidence  that  before  the  receipt  of  the  injuries  for 
which  the  damages  were  claimed,  plaintiff  disposed  of  his  interest  in  the 
business  with  an  intention  of  resuming  it,  together  with  proof  of  his 
personal  earnings  from  participation  therein,  was  too  uncertain  to  be 
made  the  basis  of  a  verdict  for  special  damages.     {Pa^e  379.) 

Admissibility  of  Hearsay  Testimony  as  to  Personal  Injuries.— The  admis- 
sion of  evidence  by  the  nurse  and  physician  who  attended  plaintiff  that 
some  time  after  the  accident  they  haa  told  them  that  a  piece  of  nail  had 
come  out  of  his  knee,  and  p>ermissi()n  given  to  the  pliysician  to  point 
out  the  scar  from  which  he  had  been  informed  the  nail  had  come,  were 
improper,     (^c^^  380.) 

When  Appellate  Court  will  Interfere  with  Judgment  Below. — Although 
the  appellate  court  will  not  disturb  a  judgment,  for  an  immaterial  error, 
yet  if  it  is  impossible  to  say  that  the  defendant's  case  was  not  seriously 
affected  by  the  improper  admission  of  testimony,  there  should  be  a  new 
trial.     {Page  380.) 

Error  to  the  United  States  circuit  court  for  the  district  of 
Massachusetts. 

In  October,  1890,  Patrick  J.  O'Reilly,  in  the  circuit  court 
of  the  United  States  for  the  district  of  Massachu- 
setts, brought  an  action  against  the  Boston  &  Al-       <^*»  ■*»*•*• 
bany  Railroad  Company  for  personal  injuries  received  while 
riding  as  a  passenger  on  one  of  that  company's  trains. 

The  declaration  contained  three  counts,  alleging  negli- 
gence on  the  part  of  the  company  in  respect  to  the  condition 
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of  a  certain  truck  attached  to  the  tender  of  the  engine  which 
drew  the  train,  in  respect  to  the  journal  of  the  tender,  and  in 
respect  to  the  condition  of  the  defendant's  tr^ck,  rails,  and 
roadbed.  The  defendant's  answer  consisted  of  a  general  de- 
nial. The  trial  resulted  in  a  verdict  for  the  sum  of  $15,000, 
and  to  the  judgment  entered  for  that  amount  a  writ  of  error 
was  sued  out  of  this  court. 

Samuel  Hoar^  for  plaintiff  in  error. 

Chas,  W,  Needhatn  and  John  £.  Cotton,  for  defendant  in 
error. 

Mr.  Justice  Shiras  delivered  the  opinion  of  the  court. 
The  first  three  specifications  of  error  complain  of  the  action 
of  the  court  in  permitting  the  plaintiff,  O'Reilly,  to  testify  as 
to  'what  he  had  made  out  of  his  business  for  sev- 
Aiurigtted.  ^^^^  years  before  the  accident,  and  to  give  an  esti- 

mate of  how  much  he  made  annualjy  by  his  own 
individual  exertions;  and  also,  in  view  of  the  fact  that  he 
had  sold  the  business,  good-will,  and  everything  connected 
with  the  business  before  the  accident  occurred,  to  testify 
that,  when  he  so  sold  out,  he  did  it  with  the  intention  of  con- 
tinuing the  business. 

The  first  objection  urged  to  the  admission  of  this  evidence 
is  that  it  went  to  show  special  damage  caused  to  the  plaintiff 
by  the  loss  and  interruption  of  his  business,  whereas 
Faiinreto  there  werc  no  allegations  of  such  special  damage 
speeificany.  Contained  in  the  declaration.  It  does  not  appear, 
however,  that  objection  was  specifically  made  to 
the  evidence  on  the  ground  that  the  declaration  contained  no 
allegations  of  the  special  damage  sought  to  be  shown ;  and  it 
is  perfectly  well  settled  in  this  court  that  where  a  case  has 
gone  to  a  hearing,  testimony  been  admitted  to  a  jury  under 
objection,  but  without  stating  any  reasons  for  the  objection, 
and  a  verdict  rendered,  with  judgment  on  the  verdict,  the 
losing  party  cannot,  in  the  appellate  court,  state  for  the  first 
time  a  reason  for  that  objection  which  would  make  it  good. 
Roberts  v,  Graham,  6  Wall.  578;  Patrick  v.  Graham,  132 
U.  S.  627. 

Objections  were  made  in  the  present  case  to  the  admission 

of   the   evidence  in   question,  but  such  objections 

snfflri^nc7<o     J- J  ^^^    -j^  our  judgment,  apprise  the  court  of  the 

specific. ground  of  objection  now  urged,  and  hence 
did  not  afford  an  opportunity  of  permitting  an  amendment  of 
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the  declaration,   upon  such  terms  as  the  interests  of  justice 
might  seem  to  require. 

If,  then,  this  were  the  only  ground  on  which  we  were  asked 
to  proceed  in  disposing  of  these  assignments  of  errors,  we 
should  not  feel  disposed  to  disturb  the  judgment,  but,  when 
we  come  to  examine  the  objections  that  were  sufficiently 
taken  to  the  evidence  in  question,  we  find  error  so  serious  as 
to  compel  a  reversal. 

The  plaintiff  was  permitted  to  make  an  estimate  of  the 
annual  value  of  his  labor,  and  the  jury  to  find  a  verdict,  based 
upon  the  business  of  a  steam- thresher  in  which  the  plaintiff 
at  one  time  had  an  interest,  but  which  he  had  8B«efe«eT»f 
parted  with  before  he  met  his  injuries.  Even  if  proof (•  war- 
his  interest  had  continued  as  an  existing  one  till  »«t»«ir*i«*- 
the  time  of  the  accident,  and  even  if  there  had  been  an  alle- 
gation of  special  damage  in  the  declaration,  there  was  no 
evidence  sufficient  to  enable  the  jury  to  measure  the  amount 
of  said  special  damage.  The  plaintiff  testified  that  he  had 
partners,  who  divided  with  him,  but  did  not  state  in  what 
proportions.  The  amounts  alleged  to  have  been  earned  in 
the  business  fluctuated  widely.  There  was  no  allowance 
made  for  the  cost  and  wear  of  the  machinery.  The  duty  of 
the  jury  to  find  the  wages  or  earnings  of  the  plaintiff,  after 
allowing  for  the  interest  on  the  capital  invested,  and  for  the 
energy  and  skill  of  the  partners,  could  not,  in  the  absence  of 
evidence  on  those  topics,  have  been  intelligently  performed. 

It  is  said  that  the  court  made  no  ruHng  that  the  plaintifT 
might  prove  the  profits  of  his  business,  and  in  the  bill  of 
exceptions  it  is  so  stated.  Still,  the  fact  remains  that  the 
evidence  was  admitted,  although  objected  to  as  incompetent, 
because  the  profits  of  the  business,  as  it  was  proposed  to  show 
them,  depended  upon  so  many  outside  matters,  and  were  too 
remote. 

It  further  appears  that,  after  having  been  permitted  to  put 
in  an  estimate  of  what  his  personal  earnings  were  from  par- 
ticipation in  the  threshing  business,  and  after  it  verdirtoa 
appeared  that  such  business  had  been  brought  to  a  Biiwrtau 
close  by  the  sale  of  the  machine  and  the  good-will  •'"•■*^ 
the    fall    before    the    accident,   the    plaintiff    was    permitted, 
under  objection,  to  testify  that,  when  he  sold  out,  he  did  it 
with  an  intention  of  resuming  the  business.     To  resume  such 
a  business  would,  of  course,  have  requi**'*''  the  purchase  of 
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another  plant,  and  it  is  equally  obvious  that  the  fate  of  a  new 
venture  was  merely  conjectural.  Such  evidence  is  too  uncer- 
tain to  be  made  the  basis  of  a  verdict  for  damages,  and  may 
well  be  believed  to  have  worked  substantial  injury  to  the 
rights  of  the  defendant.  Railroad  Co.  v.  Elliott,  149  U.  S. 
266. 

The  fourth,  eighth,  and  ninth  specifications  allege  error  in 
the  court  permitting  the  nurse  and  physician  to  testify  that 
iieanayeTi-  the  plaintiff  told  them,  some  time  after  the  acci- 
Vxtllilf^  dent,  that  a  piece  of  nail  had  come  out  of  his  knee, 
iDjnry.  and  in  permitting  the  physician  to  point  out  upon 

the  plaintiff's  knee  the  scar  of  the  hole  out  of  which  the 
plaintiff  had  told  him  the  nail  had  come.  These  matters 
could  not  fairly  be  regarded  as  a  part  of  the  res  gestae,  but 
were  mere  hearsay.  Railroad  Co.  v.  O'Brien,  1 19  U.  S.  99, 
27  Am.  &  Eng.  R.  Cas.  232. 

If  the  record  disclosed  no  other  error,  the  admission  of  this 
evidence  might  have  been  passed  by  as  immaterial.  Still, 
it  is  impossible  to  say  that  the  defendant's  case 
by  appellate  ^^^  "^^  injuriously  affected  by  the  admission  of  the 
Aonrt  with  evidence,  and,  while  an  appellate  court  will  not 
b"?o".*"*  disturb  a  judgment  for  an  immaterial  error,  yet,  it 
should  appear  beyond  a  doubt  that  the  error  com- 
plained of  did  not  and  could  not  have  prejudiced  the  rights  of 
the  party  duly  objecting.  Deery  v,  Cray,  5  Wall.  807 ;  Gil- 
mer z/.  Higley,  no  U.  S.  47. 

We  do  not  deem  it  necessary  to  notice  other  exceptions 
taken  to  the  rulings  of  the  court  below. 

7/ie  judgment  is  reversed,  and  the  cause  remanded^  with 
directions  to  set  aside  the  verdict  and  award  a  new  trial. 


ABSTRACTS  OF  RECENT  DECISIONS 


Actions  for  Injuries  and  Death — Limitation  of  Action, — A  railroad 
company  may  make  an  agreement  fixing  a  reasonably  shorter  time 
than  that  allowed  by  law  within  which  suit  may  be  brought  against 
it  for  injuries.  Texas  &  P.  R.  Co.  v.  Hawkins,  (Tex.  Civ.  App., 
'S95)  30  S.  W.  Rep.  1 1 13,  citing  Railroad  Co.  v,  Hume,  (Tex.)  27 
S.  W.  Rep.  no. 

Same— WI10  may  Sue  —Action  by  Husband  for  Injury  to  Wxi^— Nebraska 
Statute, — Section  3,  art.  i,  c.  72,  Comp.  St.,  providing  that  every 
railroad  company  shall  be  liable  for  all  damages  inflicted  upon  the 
person  of  a  passenger  while  being  transported  over  its  road,  except 
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in  cases  where  the  injury  done  arises  Irom  the  criminal  negligence  of 
the  person  injured,  etc.,  is  not  restricted  in  its  application  to  actions 
by  the  passengers  so  injured,  but  extends  to  actions  by  third  per- 
sons for  damages  sustained  in  consequence  of  such  injuries  to  pp.s- 
sengers.  Therefore  the  rule  of  liability  to  the  husband  for  injuries 
sustained  by  the  wife  is  to  be  determined  by  the  statute  referred  to. 
Omaha  &  R.  V.  R.  Co.  v.  Cholletie,  41  Neb.  578.  Reaffirming 
ChoUette  r.  Omaha  &  R.  V.  Railroad  Co.,  26  Neb.  159,  33   Neb. 

US- 
Same  —  Same  —  Same  —  Married  WomarCs  Act — The  married 

woman's  act  does  not  deprive  the  husband  of  his  right  of  action  for 
the  loss  of  services  orcompanionshipof  hiswife;  and,notwithstanding 
that  act,  he  may  still  recover  to  the  extent  that  the  injury  sustained 
by  hir  wife  incapacitated  her  from  performing  the  duties  that  reas- 
onably devolve  upon  her  in  the  marriage  relation.  Omaha  &  R.  V. 
R.  Co.  V.  Chollette,  41  Neb.  ^1%^  following  Mewhirter  ik  Hatten,  42 
Iowa  288,  and  reaffirming  Chollette  v,  Omaha  &  R.  V.  Railroad  Co., 
23  Neb.  159,  33  Neb.  143. 

Same — Samt — Injury  to  Married  Woman. — Where  a  married  woman 
is  injured  by  the  negligence  of  another,  two  causes  of  action  arise 
— one,  for  the  wife  for  physical  and  mental  suffering,  past  and 
future,  loss  of  her  earning  capacity,  and  other  elements  ordinarily 
existing  in  such  cases;  the  other,  for  the  husband  for  the  loss  of  his 
wife's  services  and  society,  and  for  reasonable  expenses  by  him  in- 
curred. Omaha  &  R.  V.  R.  Co.  v,  Chollette,  41  Neb.  578,  folloiving 
and  reaffirming  Chollette  v.  Railroad  Co.,  26  Neb.  159,  33  Neb.  143. 

Same— Pleading— .^^r/a//*/^tf  of  Contributory  Negligence, — A  special 
plea  to  an  action  against  a  railroad  company  for  personal  injuries 
**  that  the  injuries  to  plaintiff's  intestate,  now  complained  of,  if  any 
were  received,  would  not  have  occurred  but  for  his  faults  or  negli- 
gence, and  that  his  faults  and  negligence  contributed  proximately 
and  directly  to  produce  said  injuries,  and  said  injuries  were  not 
the  result  of  any  wanton,  reckless,  or  intentional  act  done  by  these 
defendants,  its  agents  or  servants,"  is  defective,  because  too  general. 
Johnson  v   Louisville  &  N.  R   Co.,  (Ala.)  16  So.  Rep.  75. 

Same — Pleadmg  and  Prooi— Negligence — Contributory  Negliger^ce  — 
In  actions  against  railroad  companies  to  recover  for  personal  injuries 
it  must  appear  that  the  defendant's  negligence  was  the  proximate 
cause  of  the  injury,  and  that  the  plaintiff  was  free  from  contributory 
negligence.  Both  these  elements  must  concur,  and  the  burden  is 
upon  the  plaintiff  to  establish  them.  Sirk  v.  Marion  St.  R.  Co., 
(Ind.  App.,  1895)  39  N.  E.  Rep.  421,  citing  Railway  Co.  v.  Twiname, 
III  Ind.  587,  30  Am.  &  Eng.  R.  Cas.  616;  Booth  St.  R.  Law,  g§ 
378-381;  City  of  Valparaiso  v.  Ramsey,  (Ind.  App.,  1894)  38  N.  E. 
Rep.  875. 

Same  —  Same — Same — It  is  not  incumbent  on  a  plaintiff  in  an 
action  against  a  railroad  company  for  personal  injuries  to  prove 
more   than  actionable  negligence,  although  in  his  declaration  he 
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alleges  the  negligence  to  have  been  gross,  wanton,  etc.     Keating  v, 
Detroit  B.  C.  &  A.  R.  Co.,  (Mich.)  62  N.  W.  575. 

Same— Same— Defective  Appliancest— An  allegation  that  '*  the  brak- 
ing apparatus  of  said  car  *  *  *  was  in  bad  repair,  the  brake  chain 
broken,  and  said,  brake  useless  for  the  purpose  of  stopping  said 
car  or  controlling  its  movements,"  does  not  disclose  such  a 
relation  of  the  chain  mentioned  to  the  braking  apparatus  as  to  war- 
rant the  inference  that  the  escape  of  the  car  resulted  from  that 
cause  alone,  and  hence  it  was  not  error  to  receive  evidence  tending 
to  prove  that  the  brake  rod  was  broken  and  useless.  St.  Joseph  & 
G.  1.  R.  Co.  V.  Hedge,  44  Neb.  448. 

Same— Damages — Breach  of  Contract  of  Carriage  on  Excursion  Ticket. — 
Where  by  reason  of  the  defective  condition  of  a  locomotive  a  company 
failed  to  fulfil  its  agreement  to  carry  a  person  to  whom  it  had  sold 
an  excursion  ticket  back  to  the  place  from  whence  he  had  originally 
started,  he  is  not  entitled  to  exemplary  damages  in  the  absence  of 
evidence  of  any  personal  injury  or  wrongful  conduct  on  the  part  of 
the  company,  since  such  an  action,  being  for  a  breach  of  the  con- 
tract, is  brought  ex  contractu  and  not  ex  delicto-  Hansley  v.  James- 
ville  &  W.  R.  Co.,  (N.  Car.)  25  S.  E.  Rep.  443,  distinguishing  Purcell 
V.  Railroad  Co.,  108  N.  Car.  414,  47  Am.  &  Eng.  R.  Cas.  457. 

Same— Witnesses— Competency  of  Husband  to  Testify  for  Wife.— In  a 
suit  against  a  railroad  company  for  damages  for  injuries  to  his 
wife  the  husband  is  a  competent  witness.  Rev.  Civ.  Code,  art. 
2281;  Act  1888,  No.  59;  Jones  v,  Texas  &  P.  R.  Co.,  47  La. 
Ann.  383. 

Same—  Evidence  —  Proof  of  Negligence. -^In  an  action  against  a 
railroad  company  for  injury  to  a  passenger  the  gist  of  the  action  is 
negligence  ;  and  it  must  either  be  expressly  proved,  or  such  facts 
shown  as  will  support  an  imputation  of  negligence.  Saunders  v. 
Chicago  &  N.  W.  R.  Co^,  (S.  Dak.)  60  N.  W.  Rep.  148: 

Same— Same- -Burden  *of  Proof. — If  evidence  as  to  the  negligence 
of  a  railroad  company  preponderates  on  neither  side,  the  company 
is  entitled  to  a  verdict.  Michigan  Cent.  R.  Co.  v,  Lauricella,  (Tex.) 
28  S.  W.  Rep.  278. 

Same— 6V/w^ — Same. — In  an  action  for  personal  injuries  an  in- 
struction is  not  erroneous  which  informs  the  jury  that  "the  burden 
is  upon  the  plaintiff  to  establish  the  fact  that  her  injury  was  caused 
by  the  railroad  company  by  a  preponderance  of  testimony.  If  the 
evidence  should  indicate  the  existence  of  an  independent  disease, 
not  caused  by  the  railroad,  and  which  might  have  caused  the  symp- 
toms plaintiff  testified  to,  and  you  are  left  equally  undecided  as  to 
whether  the  injury  was  caused  by  the  railroad  com.pany  or  by  such 
independent  cause,  you  would  be  authorized  to  find  for  the  defend- 
ant."    Central  R.  &  B.  Co.  v.  Oglegtree,  (Ga.)  22  S.  E.  Rep.  953. 

Same— Same — Testimony  as  to  Conclusions. — Where  plaintiff  in  an 
action  for  personal  injuries  sustained  by  alighting  from  the  train  has 
detailed  the  facts  relative  thereto,  he  should  not  be  allowed  to  state 
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that  he  left  the  train  because  he  saw  he  was  in  danger.  Hoehn  r. 
Chicago,  P.  &  Sl  L.  R.  Co.,  152  111.  223  ;  affirpftiKg  52  111.  App. 
662. 

Same—  Same — Same. — Where  in  an  action  for  personal  injuries  al- 
leged to  have  been  sustained  bv  beinsj  thrown  from  a  moving  train 
plamtiD  has  testified  that  she  has  no  recollection  or  knowledge  as  to 
how  she  got  off,  it  is  error  to  allow  her  to  further  testify  that  she 
thought  she  did  not  jump.  Jacob  r.  Flint  &  P.  ^I.  R.  Co.,  (Mich.) 
63  N.  \V.  502. 

Same— Same— Admissibility  of  Brakeman's  Testimony  as  to  his  Duty. 
— The  question  whether  a  brakeman  performed  his  duty  in  a  gi\en 
case  is  lor  the  jury,  and  the  brakeman  cannot  testify  as  to  that  ract. 
Delaware,  L.  &  W.  R.  Co.  ?-.  Ashley,  (U.  S.  Cir.  Ct.  .Ajip.  3d  Cir.) 
67  Fed.  Rep.  209. 

Same— Same — Admissibility  of  Conversation  with  Employe. — In  an 
action  by  a  section  hand  in  the  employ  of  a  street-railway  company 
for  personal  injuries  sustained  while  riding  uj)on  one  of  the  cars  of 
the  company  by  order  of  his  foreman  and  in  accordance  with  its 
custom,  conversations  between  the  plaintiff  and  the  foreman,  and  be- 
tween plaintiff  and  the  motorman,  concerning  the  position  on  the  car 
which  he  afterwards  occupied  are  admissible  to  show  that  he  was 
lawfully  on  the  car,  and  that  the  motorman  was  aware  of  his  posi- 
tion.    Denver  &  B.  P.  R.  T.  Co.  i\  Dwyer,  20  Colo.  132. 

Same— Same— ^ResCestas. — Where  the  injuries  are  alleged  to  have 
been  sustained  by  the  closing  of  a  gate  by  a  brakeman  against  the 
person  of  a  passenger  as  she  was  entering  a  car  on  an  elevated  rail- 
way, exclamations  by  the  brakeman  made  after  exclamations  of 
pain  by  the  passenger  are  not  admissible  as  part  of  the  res  ge.^ta. 
Butler  V.  Manhattan  R.  Co.,  143  N.  Y.  417. 

*  Same — Same -Same. — Spontaneous  and  repeated  utterances  from 
a  man  in  great  pain  from  injuries  received  from  escaping  steam  while 
on  the  very  spot  of  the  accident,  and  shortly  following  its  occur- 
rence, are  so  closely  connected  with,  and  a  part  of,  the  accident 
itself,  that  it  is  not  error  to  admit  them  as  a  part  of  the  res  gesia. 
De-aware,  L.  &  W.  R.  Co.  v.  Ashley,  (U.  S  Cir.  Ct.  App.  3d  Cir.) 
67  Fed.  Rep.  209      Citing  Insurance  Co.  7'.  Mosley,  8  Wall.  397. 

Same  —  Same  -  Attacking  Credibility  of  Witness  —  Insiniitions. — 
Where  on  cross-examination  of  a  section  foreman  he  denies  having 
made  certain  statements  to  persons  specified  as  to  the  defective  condi- 
tion of  a  rail  which  caused  the  injury  complained  of.  there  is  no 
error  in  calling  such  persons  to  testify  as  to  the  fact  of  the  state- 
ments, where  their  testimony  is  admitted  solely  for  the  purpose  of 
affecting  the  credibility  of  the  foreman,  and  with  the  distinct  under- 
standing that  it  cannot  be  used  to  affect  any  liability  on  the  part  of 
the  company,  and  the  jury  is  properly  instructed  to  that  effect. 
Dampman  v,  Pennsylvanin  R.  Co.,  166  Pa.  St.  520. 

Same— Same— Harmless  Error  in  Improperly  Admitting  Evidencei— In 
an  action  to  recover  for  death  resulting  from  the  alleged  negligence 
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of  a  railroad  company,  the  admission  of  testimony  of  a  physician  who 
attended  deceased  that  he  received  no  compensation  for  his  services 
from  the  defendant  company  or  any  one  else  is  harmless  error,  when 
It  does  not  appear  that  anything  was  shown  concerning  his  employ- 
ment or  the  presentation  of  an  account.  Ranney  v.  St.  Johnsbury 
&  L.  C.  R.  Co.,  (Vt.)  32  Atl.  Rep.  810. 

Same — Instructiont -Z^///y  of  Conductor  toivards  Infirm  Passenger. 
— Under  an  allegation  in  a  complaint  for  personal  injuries  sustained 
by  alighting  from  a  train,  that  the  infirmity  of  the  plaintiff  was  well 
known  to  the  defendant,  and  that  it  was  dangerous  for  her  to  alight 
from  the  train  without  the  aid  of  a  footstool,  which  was  the  custom 
of  the  dfefendant  to  provide,  but  which  was  not  provided  in  this  in- 
stance, and  proof  in  support  thereof,  it  is  not  erroneous  to  instruct 
the  jury  that>  "You  know,  or  are  presumed  to  know,  that  it  is 
the  duty  of  a  conductor,  when  passengers  need  assistance  in  getting 
off  a  train,  to  assist  them  off.  *  ♦  *  1  charge  you  that,  if  the  con- 
ductor knew  her  [plaintiff's]  condition,  then  it  was  his  duty  to  have 
provided  suitable  means  to  provide  against  accident  to  h«r,  in  the 
condition  in  which  he  knew  her  to  be,"  etc.  Madden  v.  Port  Royal 
&  VV.  C.  R.  Co.,  41  S.  Car.  440. 

S2irt\e—Sditt\e—C/iaracterization  of  Defense  of  Contributory  Negli- 
gence as  Counterclaim. — An  instruction  characterizing  a  defense  of 
contributory  negligence  as  a  "counterclaim  *'  is  not  for  that  reason 
erroneous.      Madden  v.  Port  Royal  &  W.  C.  R.  Co.,  41  S.  Car.  440. 

Same— Same  -Exclusion  of  Consideration  of  Alleged  Negligence. — 
An  instruction  that  excludes  alleged  negligence  of  the  company  in  a 
specified  particular  is  properly  refused.  Louisville  R.  Co.  zk  Park, 
(Ky.)  29  S.  VV.  Rep.  455. 

S^rx\e—S2iXt\Q- Failure  to  Fully  Charge  as  to  Negligent  Conduct. — 
In  an  action  brought  to  recover  damages  for  a  personal  injury,  an 
allegation  in  the  petition  that  the  injury  was  caused  by  the  negligent 
management  of  a  train  of  cars,  whereby  the  engine  and  some  of  the 
cars  were  violently  backed  into  the  car  in  which  the  plaintiff  was  as 
a  passenger,  docs  not  authorize  the  court  to  instruct  the  jury  that 
they  may  find  for  the  plaintiff  if  they  believe  the  defendant  was 
guilty  of  negligence  in  permitting  the' plaintiff  to  lemain  m  the  car 
after  it  had  reached  its  destination,  regardless  of  the  negligent 
li^i'^Hling  of  the  train.  Chicago,  K.  &  W.  R.  Co.  v.  Bell,  (Kan.) 
41  P  ic.  Rep.  209. 

Same— Same— ^>r<?//^^^j  Charge  as  to  Negligence  Authorizing  Re^ 
covery. — Where  the  negligence  charged  against  a  railroad  company 
is  that  defendant's  servants  wrongfully  ordered  him  into  a  danger- 
ous place,  it  is  error  to  instruct  the  jury  that  if  that  charge  was  not 
sustained  plaintiff  might  recover  if  the  injury  was  caused  by  other 
negligence  of  the  defendant.  Chicago  &  A.  R.  Co.  v.  Nelson,  153 
111.  89  ;  affirming,  53  III.  App   151. 

Lsime-SsLme^ Authorizing  Verdict  on  Grounds  Other  than  those 
Alleged. — In  an   action   against  a  railroad  company  to  recover  for 
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personal  injuries  the  allegations  of  the  plaintiff's  petition  control  as 
to  the  grounds  upon  which  a  verdict  and  judgment  in  his  favor  may 
be  based  ;  and  an  instruction  to  the  jury  by  the  court  which  au- 
thorizes a  verdict  on  a  dififerent  ground  is  erroneous.  Chicago,  K. 
&  W.  R.  Co.  ?;.  Bell,  (Kan.)  41  Pac.  Rep.  209. 

SzmB—SsLme—£ff'^ct  of  Attempting  to  Leave  Car  at  Rest — An  in- 
struction as  to  the  effect  of  an  attempt  to  leave  a  car  at  rest  on  one 
side  of  a  street,  instead  of  waiting  until  it  reached  its  usual  stopping 
place  on  the  other  side,  is  not  misleading  as  tending  to  inform  the 
jury  that  the  defense  relied  solely  upon  that  fact  to  defeat  the  re- 
covery, where  other  defenses  were  specifically  alluded  to  in  the  in- 
structions.    North  Chicago  St.  R.  Co.  r.  Eldridge,  151  111.  542. 

Same— Same— -^</i/jfl/  to  Submit  Charge  Justified  by  Evidence. — In 
an  action  for  personal  injuries  sustained  in  a  collision  on  an  elevated 
street  railway  in  the  city  of  New  York  during  a  heavy  storm,  locally 
known  as  the  '*  blizzard,"  it  appeared  that  it  was  the  duty  of  the  de- 
fendant, under  its  charter,  to  operate  its  trains,  if  practicable,  for  the 
convenience  of  the  public  ;  that  the  storm,  which  was  unprecedented, 
had  abated  ;  that  no  accidents  had  occurred  on  the  day  in  question 
on  the  road  of  the  conrpany,  prior  to  the  accident ;  that  defendant 
had  continue4  its  efforts  to  move  its  trains  :  and  that  the  forecasts 
of  the  weather  were  favorable,  and  it  was  held  that  it  was  error  to 
refuse  a  charge  requested  by  defendant  "  that  the  evidence  did  not 
justify  a  finding  that  the  defendant  should  not  have  operated  its 
railway  at  all  at  the  hour  when  the  accident  occurred."  Connelly 
V,  Manhattan  R.  Co.,  142  N.  Y.  377. 

SsLtne  -Same  ~Abstrac//o/i. — An  instruction  asked  by  defendant 
company  that  if  plaintiff  was  hurt  accidentally  he  could  not  recover 
was  properly  refused  as  a  mere  abstraction.  Louisville  R.  (3o.  v. 
Park,  (Ky.)  29  S.  W.  Rep.  455- 

Same— Same — Invasion  of  Province  of  Jury. — In  an  action  by  a 
pnssenger  for  injuries  sustained  while  between  the  tracks  by  direc- 
tion of  the  train  hands  for  the  purpose  of  closing  the  door  of  a 
freight  car,  an  instruction  which  informs  the  jury  as  a  matter  of  law 
that  the  plaintiff  was  rightfully  between  the  tracks  is  erroneous 
when  that  question  is  in  issue.  Chicago  &  A.  R.  Co.  v.  Nelson,  153 
111.  89,  affirming  53  111.  A  pp.  151. 

Same— Province  of  Court  and  Jury — Duty  of  Court. — It  is  only 
when  the  facts  are  such  that  all  reasonable  men  must  draw  the  same 
inference  from  them  that  it  becomes  the  duty  of  the  court  to  decide 
the  question  of  contributory  negligence.  Eichorn  v.  Missouri.  K.  & 
T.  R.  Co.,  (Mo.)  32  S.  W.  Rep.  993,  citing  Railway  Co.  v.  Ives,  144 
U   S.  408:  Omellia  v.  Railroad  Co.,  115  Mo.  205 

Same— Same — Same.  — It  is  for  the  court  to  say  what  negligence  is. 
and  to  state,  as  a  matter  of  law,  what  are  the  duties  of  a  commo  i 
carrier,  and  then  for  the  jury  to  apply  the  facts  as  proved,  and  s«Ty 
whether  of  not  there  was  negligence.  Madden  v.  Port  Royal  &  W. 
C.  R.  Co.,  41  S.  Car.  440. 

2  (N.  8.)  A.  &  £.  H.  Cafl.— 25 
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Same — Same — Proper  Loading  of  Car. — When  it  is  contended  on 
behalf  of  plaintiff  that  logs  were  improperly  loaded  on  a  car,  and 
that  by  reason  thereof  a  log  rolled  off  and  caused  the  derailment  of  the 
train,  and  proof  is  offered  to  sustain  the  contention,  the  question  is 
for  the  jury.  Keating  v,  Detroit  B.  C.  &  A.  R.  Co.,  (Mich.,  1895) 
62  N.  W.  Rep.  575. 

Same — Same— 7>a//i  Breaking  Apart — Negligence  of  Employes — 
Inspection  of  Train, — Whether,  in  view  of  rules  promulgated  by  the 
company,  brakemen  were  negligent  in  occupying  the  positions  they  did 
at  the  time  of  the  breaking  apart  of  a  train,  whether  the  inspection 
of  the  train  at  a  place  three  miles  or  so  from  where  the  train  broke 
was  negligent  or  otherwise,  and  whether  after  the  train  broke  it  was 
negligence  for  a  wildcat  engine  to  stop  10  to  15  feet  behind  the 
broken-off  part  of  the  train,  are  questions  for  the  jury.  Delaware, 
L.  &  W.  R.  Co.  V,  Ashley,  (U.  S.  Cir.  Ct.  App.  5  Cir.)  67  Fed.  Rep. 

209. 

Same — Speed— Derailment  by  Negligent  Loading  of  Car — Speed  and 
Absence  of  Bell-cord. — When  personal  injuires  are  sustained  by  the 
dejailment  of  a  car  because  of  a  log  rolling  from  the  train,  it  is 
proper  to  submit  to  the  jury  the  speed  of  the  train  and  the  absence 
of  a  bell-cord  as  bearing  on  the  question  of  whether  the  logs  were 
loaded  negligently.  Keating  ik  Detroit  B.  C.  &  A.  R.  Co.,  (Mich.) 
62  N.  W.  Rep.  675. 

Same— Same — Contributory  Negligence, — Among  special  findings 
were  a  number  of  isolated  facts  in  relation  to  the  conduct  of  the 
plaintiff's  wife  and  of  the  railroad  company,  upon  which  the  defend- 
ant sought  to  have  judgment  rendered.  Held^  that  the  court  prop- 
erly refused  to  render  judgment  upon  such  findings,  because  the  in- 
ference as  to  whether  such  facts  constituted  contributory  negligence 
was  for  the  jury,  and  not  for  the  court.  Omaha  &  R.  V.  Co  v.  Chol- 
lette,  41  Neb.  578,  following  and  reaffirming  Chollette  iK  Railroad 
Co.,  26  Neb  159,  213  Neb.  143. 

Same— Findings — Justification  by  Proof — Warnings, — A  finding 
that  a  passenger  riding  on  the  footboard  of  a  trolley  car  did  not 
hear  warnings  by  the  conductor  to  look  out  for  trolley  poles,  is  justi- 
fied by  testimonyof  the  plaintiff,his  companion,  and  several  other  wit- 
nesses who  were  favorably  situated  to  hear  such  warnings,  that  they 
did  not  hear  them.     Elliott  v,  Newport  St.  R.  Co.,  (R.  I.)  31  Atl. 

Rep.  694. 
Same— Damages — Elements  of  Damages — Deprivation  of  Prospective 

Offspring. — In  an  action  by  a  husband  to  recover  for  loss  of  his 
wife's  services  because  of  injuries  inflicted  on  her  by  an  employ^  of 
a  railway  company,  whereby  a  miscarriage  was  produced,  the 
plaintiff  is  not  entitled  to  damages  for  the  "  deprivation  of  prospec- 
tive offspring  "     Butler  v.  Manhattan  R.  Co.,  143  N.  Y.  417. 

Same — S2ixr\^— Diminished  Earning  Capacity. — Under  an  averment 
that  by  reason  of  an  injury  inflicted  by  a  police  officer  in'  the  em- 
ploy of  a  railroad  company  the  plaintiff  suffered,  and  still  suffers, 
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great  mental  and  physical  pain;  that  he  is  disfigured  in  his  face  by 
the  loss  of  an  eye;  that  he  suffers,  and  during  his  life  must  continue 
to  suffer,  the  loss  of  sight  of  that  eye,  damages  may  be  recovered 
on  account  of  general  diminished  earning  capacity,  since  the  re- 
sulting damage  is  obvious.  Texas  &  P.  R.  Co.  i\  Bowlin,  (Tex. 
Civ.  App.)  32  S-  W.  Rep.  918. 

Same — Same — Compensatory  Damages —  Simple  Negligence, — \Vh  e  re 
the  negligence  for  which  a  railroad  company  is  liable  is  not  gross 
and  malicious,  it  is  liable  for  compensatory  damages  only.  Con- 
way V.  New  Orleans  &  C.  R.  Co.,  46  La.  A»in.  1429. 

Same — Same. — Where  a  passenger  is  injured  in  endeavoring  to 
alight  from  a  train  through  the  negligence  of  the  railroad  company, 
but  where  there  is  nothing  in  the  conduct  of  the  employes  in  charge 
of  the  train  to  indicate  malice  or  oppression,  or  any  wanton,  wilful, 
or  deliberate  disregard  of  the  rights  of  the  injured  passenger,  no  ex- 
emplary damages  can  be  allowed.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Stewart,  (  Kan.)  41  Pac.  Rep.  961. 

Same— Same — Alloutance  of  Attorney  s  Fees  in  Addition  to  Exem- 
plary Damages. — In  an  action  against  a  railroad  company  for  per- 
sonal injuries  an  allowance  for  attorney's  fees,  apart  from  and  in 
addition  to  an  allowance  for  exemplary  damages,. is  erroneous.  At- 
chison, T.  &  S.  F.  R.  Co.  :'.   Stewart,  (Kan.)  41  Pac.  Rep.  961. 

Same — Same — Excessix'e  D  a  mages — Permanent  Injury  to  Ankle, — 
The  plaintiff  jumped  from  a  moving  train,  in  order  to  escape  a 
threatened  collision  with  a  runaway  freight  car,  due  10  the  negli- 
gence of  the  defendant.  In  jumping  she  severely  injured  her  left 
ankle,  and  was  unable  to  sleep,  on  account  of  pain,  for  seventy 
hours,  was  confined  to  her  bed  three  weeks,  and  unable  to  walk 
without  the  assistance  of  crutches  for  five  months.  A  surgeon,  who 
examined  the  injured  limb  the  following  day,  testified  that,  from  the 
crepitus  or  grating  sound  observable  on  moving  and  pressing  uj)on 
the  ankle,  there  was  an  evident  fracture  of  the  astragalus  or  ankle 
bone.  At  the  time  of  the  trial,  three  years  later,  her  ankle  was  still 
enlarged,  and  extremely  sensitive,  with  partial  anchylosis  or  perma- 
nent stiffness  of  the  joint,  and  evidence  tending  to  prove  that  such 
condition,  including  present  lameness,  would  be  of  long  duration, 
and  probably  permanent.  Held,  that  a  verdict  of  $3000  is  not  ex- 
cessive. St.  Joseph  &  G.  I.  R.  Co.  v.  Hedge,  (Neb.)  62  N.  W. 
Rep.  887. 

Same— Same — Injury  to  Spine  of  Plaintiff* s  Wife, — A  verdict  of 
$4000  awarded  to  a  husband  for  injuries  to  his  wife  which  caused 
traumatic  fever  and  resulted  in  a  serious  and  incurable  disease  0/ 
the  spine,  is  not  excessive.  International  &  G.  N.  R.  Co.  v.  Mulli- 
ken,  (Tex.  Civ.  App.)  32  S   W.  Rep.  152. 

Same — Same — Loss  of  Eye. — For  the  loss  of  sight  of  an  eye  a  ver- 
dict of  $5000  is  not  excessive.  Texas  &  P.  R.  Co.  v.  Bowlin,  (Tex. 
Civ.  App.)  32  S.  W.  Rep.  918. 
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Same — Same — Severe  Personal  Injury  Causing  Epilepsy. — A  verdict 
of  $6750  is  not  excessive  for  injuries  sustained  by  being  thrown 
from  a  street  car,  where  it  appears  that  prior  to  the  injury  the  person 
injured  was  a  strong,  vigorous  young  man,  and  that  thereafter  he 
was  a  wreck  physically  and  mentally  and  subject  to  epileptic  fits. 
Gideonsen  v.  Union  Depot  Co.,  (Mo.)  31  S.  W.  Rep.  800. 

Same— Same — Loss  of  Portion  of  Poof, — A  verdict  of  $6950  for  a 
man  23  years  of  age  who,  by  losing  portion  of  his  foot,  was  pre- 
vented from  working  for  14  months,  and  who,  prior  to  the  injury^ 
earned  $45  a  month  and  his  board,  is  not  excessive.  Elliott  v,  New- 
port St.  R.  Co.,  (R.  I.)  31  Atl.  Rep.  694. 

Same — Costs  as  Affected  by  English  County  Court  Act. — An  action 
brought  by  a  railway  passenger  against  a  company  for  personal  in- 
juries caused  by  the  negligence,  or  misfeasance,  of  a  servant  of  the 
company,  is  an  action  founded  upon  tort  and  not  upon  contract, 
even  though  the  passenger  has  taken  a  ticket;  and  if  the  action  is 
brought  in  the  High  Court  and  the  plaintiff  recovers  damages  to  the 
amount  of  ^20,  he  is  not  within  s.  116  of  the  County  Courts  Act, 
1888,  and  is  therefore  entitled  to  his  full  costs  of  the  action.  Tay- 
lor V.  Manchester,  Sheffield  &  Lincolnshire  Railway  Company, 
[i8q5]  I  Q.  B.  t)iv. 

Same— Appeal — Sufficiency  of  Assignments  of  Error — Motion  for  new 
Trial. — C.  sued  a  railroad  company  on  account  of  personal  injuries 
sustained  by  his  wife.  The  jury  returned  a  general  verdict  for  the 
plaintifiF,  and  a  number  of  special  findings.  The  court  overruled 
defendant's  motion  for  judgment  on  the  special  findings,  and  sus- 
tamed  plaintiff's  motion  for  a  new  trial.  A  second  trial  resulted  in 
another  verdict  and  a  judgment  for  plaintiff.  The  defendant 
assigned  as  error  the  overruling  by  the  court  of  its  motion  for  judg- 
ment on  the  special  findings  at  the  first  trial.  Heldy  that  as  it  was 
nowhere  pointed  out  wherein  the  district  court  erred  in  sustaining 
the  motion  for  a  new  trial,  and  as  there  were  assignments  in  such 
motion  referring  to  matters  not  preserved  in  the  record,  this  court 
must  assume  that  the  motion  for  a  new  trial  was  properly  sustained, 
and  therefore  the  motion  for  judgment  properly  overruled.  Omaha 
&  R.  V.  Co.  V,  Chollette,  41  Neb.  578.  See  also  Chollette  7k  Rail- 
way Co.,  26  Neb.  159,  33  Neb.  143. 

Same— Same— Effect  of  Granting  New  Trial  to  one  Joint  Defendant  — 
Where  a  lessor  railroad  company  is  sued  jointly  with  its  lessee  for 
damages  caused  by  the  alleged  negligence  of  the  lessee,  and  after 
verdict,  the  lessor  moves  for  judgment  thereon  and  makes  no  motion 
for  a  new  trial,  but  the  lessee  company  does,  and  both  motions  being 
refused,  they  appeal  from  the  judgment,  the  granting  a  new  trial  to 
the  lessee  is  in  effect  a  vacation  of  the  judgment  as  to  both  defend- 
ants.    Fillette  v.  Lynchburg  &  D.  Co.,  115  N.  Car.  662. 

Same— Same— Consideration  of  Errors  in  Instructions.  — In  considering 
alleged  errors  in  a  charge  the  charge  will  be  considered  as  a  whole. 
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and  not  m  detached  portions.  Madden  r.  Port  Royal  &  W.  C.  R. 
Co.,  41  S.  Car.  440;  citing  Bauskett  r.  Keitt,  22  S.  Car.  187. 

Same — Same — Conclusiveness  of  Verdict. — When  the  evidence  is 
contiicting  as  to  whether  personal  injuries  sustained  in  alighting  from 
a  streei-car  were  caused  by  the  worn  condition  of  the  car  step  and 
the  accumulation  of  mud  thereon,  the  verdict  will  not  be  set  aside. 
Louisville  R.  Co.  r.  Park,  (Ky.)  29  S.  W.  Rep.  455. 

Same — Same — Same. — Where  in  an  action  for  personal  injuries  sus- 
tained by  faUing  from  the  platform  of  a  crowded  car,  the  evidence 
is  contradictory  as  to  whether  plaintiff  was  invited  to  go  on  tlie  car 
after  it  was  crowded  and  as  to  whether  he  was  forced  off  by  jostling 
and  pushing  occasioned  by  the  act  of  the  conductor,  the  Ending  of 
the  jury  is  conclusive.  Dennis  y.  Pittsburgh  &  C.  S.  R.  Co.,  165  Pa. 
St.  624. 

Same — Same — Same. — In  an  action  against  a  street-railway  com- 
pany for  personal  injuries,  sustained  by  being  thrown  down  by  the 
starting  of  a  street-car,  plaintiff  s  testimony  that  the  car  was  started 
after  it  was  stopped  to  allow  her  to  alight,  stood  alone  and  was  con- 
tradicted by  several  witnesses  who  testified  that  she  attempted  to 
alight  before  the  car  stopped,  and  the  appellate  court  hfiJ^  that  there 
being  no  circumstance  in  the  case  which  made  plaintiff's  story  in- 
trinsically improbable  or  incredible,  it  was  not  error  to  refuse  to  set 
aside  the  verdict.  Hardy  v.  Milwaukee  St.  R.  Co.,  89  Wis.  183. 
Distinguishing  McCoy  v.  Milwaukee  St.  R.  Co.,  82  Wis.  815. 

Reasonableness  of  Settlement. — Conceding  to  a  person  who  executed 
a  release  an  unquestioned  and  undebatable  right  to  iccover,  and  that 
her  damages,  including  loss  of  property,  as  well  as  personal  injuries, 
ought  not  fairly  to  exceed  twelve  or  fifteen  hundred  dollars,  the 
prompt  settlement  of  the  case  at  a  compromise  of  five  hundred 
dollars  is  a  reasonable  and  fair  adjustment.  Barker  v.  Northern 
Pac  R.  Co.,  (U.  S.  Cir.  Ct.  E.  D.  Mo.  E.  D.)  65  Fed.  Rep.  460. 


Pennsylvania  Railroad  Co.  v.  Jones. 

Same  v.  Stewart. 
(155  6^.5.333.) 

Duty  to  Passenger  of  Company  Forming  Part  of  Through  Route — Liability 
of  Initial  Carrien— It  is  the  riuty  of  a  railroad  company  which  receives 
passengers  for  transportation  to  points  upon  connecting  lines  to  safely 
rarrv  them  to  the  end  of  its  own  line  and  there  deliver  them  to  the  next 
rarrier  in  the  route  beyond  ;  and  in  the  nbsence  of  any  agreement  to  ex- 
tend its  iiabil  ty  beyond  its  own  iinos  none  will  attach.     (Page  395.) 
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Same — Inference  of  Agreement  by  Initial  Carrier  to  Extend  its  Liability 
Beyond  its  Own  Line. —  1  he  agreement  of  an  initial  carrier  to  extend  its 
liability  beyond  its  own  line  must  be  established  by  clear  and  satisfactory 
evidence,  and  will  not  be  inferred  from  doubtful  expressions  or  loose 
language.     {Page  395.) 

Liability  of  Company  for  Injuries  Received  on  Connecting  Line — Evidence 
of  Relation  of  Company  with  Connecting  Lines. — To  establish  the  liability 
ui  a  railroad  company  for  personal  injuries  by  reason  of  an  alleged  ex- 
isting agreement  between  it  and  other  companies  by  which  all  were 
jointly  interested  in  the  running  and  management  of  a  continuous  line 
of  road,  or  because  of  business  relations  existing  between  the  companies 
at  the  lime  of  the  accident,  it  is  necessary  that  the  evidence  should  sat- 
isfactorily establish  the  existence  and  nature  of  such  relations.  {Page  396.) 

Same— Same— Ownership  of  Stock  and  Bonds  of  Company  Forming  Part 
of  Continuous  Route^ — The  fact  that  a  railroad  company  owns  stock  and 
bonds  of  other  companies  whose  roads  together  with  its  own  form  a 
continuous  line,  does  not  tend  to  show  a  partnership  or  an  agreement  on 
the  part  of  the  former  to  operate  the  lines  of  the  latter  on  a  common 
account.     {Page  400.) 

Same— Same-  Payment  for  Goods  Destroyed  by  Collision  on  Connecting 
Line. — While  the  fact  that  a  railroad  company  paid  consignees  for  goods 
destroyed  in  a  collision  on  roads  which  with  its  own  formed  a  continu- 
ous line  may  justify  an  inference  as  to  an  agreement  .between  such  com- 
pany and  I  he  owners  of  the  goods  destroyed  as  to  its  responsibility  therefor 
beyond  its  own  line,  yet  it  will  not  tend  to  show  that  the  responsibility 
arose  out  of  a  contract  between  the  railroad  companies.     (Page  400.) 

Same— Same — Advertisement  as  to  Carriage  of  Passengers  on  Continu- 
ous Route  without  Change. — The  fact  that  a  railroad  company  advertised 
that  it  ran  trains  or  connected  with  trains  of  other  companies  so  as  to 
form  a  through  line  without  breaking  bulk  or  transferring  passengers 
does  not  tend  to  show  any  agreement  or  contract  between  the  companies 
share  profits  and  losses.      {Page  400.) 

Joint  Liability  of  Companies  Using  Track  and  Operating  Trains  in  Com- 
mon for  Injuries  Sustained  by  Collision. —  In  an  action  to  recover  for  per- 
sonal injuries  sustained  by  a  collision  on  a  route  formed  by  the  con- 
necting lines  of  road  of  tliree  different  railroad  companies  using  the 
route  in  common,  it  appeared  ihat  the  collision  took  place  between  a 
train  on  which  the  injured  persons  were  engaged  as  postal  clerks,  and 
which  belonged  to  a  company  who  paid  for  the  privilege  of  running  over 
the  route,  and  a  train  of  one  of  such  other  companies;  that  the  gross 
earnings  of  the  three  owners  of  the  route,  the  sums  received  for  trans- 
porting the  mails  and  the  amounts  received  fmm  such  other  company 
for  the  privilege  of  using  the  route  went  into  the  hands  of  a  common 
treasurer,  and  were  by  him  divided  amoncr  the  three  companies  appar- 
ently in  proportion  to  the  miles  of  track  of  each  company;  that  the 
operating  and  accounting  officers  of  the  three  companies  were  the  same ; 
that  the  train  in  question  was  at  the  time  of  the  collision  on  a  portion  of 
the  road  belonging  to  one  of  such  three  companies ;  that  the  engineer 
and  fireman  were  employes  of  another  of  such  companies,  and  that  the 
engine  was  that  of  the  third  of  such  companies,  the  conductor  and  brake- 
men  being  also  its  employes,  and  that  ihe  train  belonging  to  the  com- 
pany having  the  privilige  of  using  the  track  was  in  charge  of  a  pilot  em- 
ployed and  paid  by  the  three  companies  in  pursuance  to  an  arrangement 
to  that  effect.     Heid,  that  standing  by  themselves  the  facts  warranted  a 
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finding  of  joint  liability  on  the  part  of  ihe  three  companies  for  the  in- 
juries sustained.    {Pa^e  ^oi.) 

Liability  for  Personal  injurieti  of  Company  In  Hands  of  Receiver,  but 
Controlled  by  its  Own  Officers  and  Employes. — A  railroad  company  is 
liable  i:)r  personal  injuries  sustained  by  a  passenger,  although  it  is  in  the 
hands  of  a  receiver,  if  it  is  practically  managed  and  controlled  by  the 
agents  and  employes  of  the  company,  and  the  receiver's  function  as  to 
its  business  with  connecting  lines  is  restricted  to  receiving  its  share  of 
the  net  earnings.     {Page  402.) 

Liability  for  Personal  InjurieSi  of  Company  In  Hands  of  Mortgage  Trustees 
but  Not  Exclusively  Under  Their  Control. — One  of  the  three  companies  set 
up  that  at  the  time  ot  the  accident  its  road  was  in  the  hands  of  mortgage 
trustees,  and  tor  that  reason  it  was  not  a  common  carrier.  There  was 
evidence  which  permitted  the  jury  to  pass  on  the  question  of  the  exclu- 
sive possession  Dy  the  trustees.  Held,  that  an  instruction  that  to  acquit 
the  company  trom  responsibility  it  should  be  shown  that  the  manage- 
ment and  operation  of  the  road  was  conducted  by  the  trustees  to  the 
entire  exclusion  of  the  company  and  its  officers  and  that  this  wais  so  no- 
torious that  it  could' be  presumed  to  be  known  to  the  public,  did  not 
constitute  error. 

Error  to  the  Supreme  Court  of  the  district  of  Columbia. 

Enoch  Totten^  for  plaintiffs  in  error. 

Wm,  A.  Cook  and  W,  L,  Cole,  for  defendants  in  error. 

Mr.  Justice  Shiras  delivered  the  opinion  of  the  court. 

These  were  suits  brought  in  the  supreme  court  of  the  District 
of  Columbia,  and  tried  at  special  term,  in  July,  1885,  based 
upon  allegations  of  personal  injuries  received  by  the 
plaintiffs  while  in  the  performance  of  their  duties  c*«»t**^* 
as  railway  postal  clerks  on  the  mail  route  which  extended  from 
Charlotte,  N.  C,  to  Washington,  D.  C. 

The  cases  were  tried  together,  and  each  of  the  plaintiffs  ob- 
tained a  verdict  and  judgment,  entered  May  3,  1890,  against 
all  ot  the  defendants  except  the  Virginia  Midland  Railway 
Company.  The  other  defendants,  namely,  the  Pennsylvania 
Railroad  Company,  the  Baltimore  &  Potomac  Railroad  Com- 
pany, the  Alexandria  &  Fredericksburg  Railway  Company, 
and  the  Alexandria  &  Washington  Railroad  Company,  ap- 
pealed to  said  court  in  general  term,  where  the  judgment  of 
the  special  term  was  affirmed,  and  afterwards  they  caused  the 
cases  to  be  brought  here  on  writs  of  error 

The  undisputed   lacts  in  the  cases  are  substantially  as  fol- 
lows:  About  four  miles  from  Washington,  at  a  place  known 
as  **  Four-Mile  Run,"  the  tracks  of  the  Alexandria 
&  Washington  Railroad  were  laid  through  a  short 
tunnel  or  culvert  under  a  canal.     This  culvert  was  not  of  suffi- 
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cient  width  to  permit  trains  to  pass  each  other  therein,  and 
the  double  tracks,  which  extended  over  the  whole  line,  closely 
interlaced  in  the  culvert,  and  for  a  short  distance  from  each 
end  thereof;   but   each   track  remained  practically  unbroken 
and  independent,   so   that    in   passing  this  point  it  was   not 
necessary  that  a  train  on  either  track  should  stop,  provided 
no  other  train  was  upon  or  about  to  be  upon  this  portion  of 
the  road  where  the  tracks  converged.      In  or  near  this  culvert, 
at  about  lo  o'clock  on  the  night  of  the    19th  of  February, 
1885,  while  the  plaintiffs  were  engaged  in  the  performance  of 
their  duties  as  postal  clerks  in  a  car  attached  to  a  north-bound 
passenger  train  of  the  Virginia  Midland  Railway  Company,  a 
collision  occurred  upon   the    interlaced    tracks    between  that 
train  and  a  fast-freight  train  of  the  Alexandria  &  Fredericks- 
burg Railway  Company,  bound  south,  which  resulted  in  the 
death  of  four  persons,  and  in  serious  injuries  to  each  of  the 
plaintiffs. 

The  essential  allegations  of  both  declarations  filed  by  the 
plaintiffs  were  that  all  of  the  defendant  companies  were  en- 
gaged as  common  carriers,  in  the  transportation  of  i:^assengers, 
persons,  and  freight  upon  and  along  the  several  lines  of  the 
railroads  belonging  to  them,  and  along  the  line,  among  others, 
of  the  Alexandria  &  Washington  Railroad  Company,  under 
an  arrangement  or  contract,  for  their  common  benefit,  by 
which  they  were  interested  jointly  in  the  running  and  manage 
ment  of  their  roadb,  and  that  through  the  negligence  of  the 
defendant  companies  the  collision  occurred  which  caused  the 
injuries  complained  of. 

The  defendants  all  appeared  to  the  action,  and  severally  put 
in  pleas  of  not  guilty,  and  afterwards,  upon  leave  granted  by 
the  court,  each  company  filed  an  additional  plea  averring  that 
**  it  was  not  at  the  time  of  the  alleged  injury,  and  never  was, 
a  common  carrier  of  passengers  and  freight  in  manner  and  form 
as  in  said  declaration  alleged.'* 

A  large  amount  of  evidence  was  put  in  on  behalf  of  the 
plaintiffs  for  the  purpose  of  sustaining  their  allegations  of 
negligence  on  the  part  of. employes  of  one  or  more  of  the  de- 
fendant companies,  and  to  show  that  the  roads  owned  by  those 
companies  were  operated  in  connection  with  each  other  on 
joint  account,  or  that  there  was  such  community  of  interests 
among  them  as  would  make  all  of  them  liable  for  the  acts  of 
agents  or  employes  of  one. 
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The  Virginia  Midland  Railway  Company  introduced  evi- 
dence which  tended  to  prove  that  its  road  c.  .ided  no  further 
north  than  Alexandria,  and  that  its  trains  were  run  over  the 
roads  of  the  other  companies  under  an  arrangement  by  which 
it  paid  certain  prices  per  passenger  and  per  ton  of  freight  for 
the  running  privileges  given  it,  and  by  which  it  was  required 
to  admit  on  board  its  north-bound  trains  at  Alexandria  an 
agent  of  the  company  or  companies  which  controlled  the  road 
north  of  that  place,  who  had  therefrom  the  exclusive  direction 
of  the  trains.  It  appeared,  however,  that,  although  such 
agent  was  on  the  passenger  train  in  question,  employes  of  the 
Virginia  Midland  Railway  Company  performed  the  actual 
work  of  controlling  the  train. 

The  evidence  on  the  part  of  the  other  defendants  was 
directed  mainly  to  showing  that  at  the  time  of  the  collision 
the  road  of  the  Alexandria  &  Washington  Railroad 
Company  and  the  franchises  necessary  for  its  opera-  ,*J.^**"*  *' 
tion  were  in  the  hands  of  a  receiver  appointed  by 
the  circuit  court  of  the  United  States  for  the  eastern  district 
of  Virginia,  that  the  company  had  no  rolling  stock,  but  that 
the  receiver  permitted  other  roads  to  use  its  tracks,  under  cer- 
tain agreements  which  had  been  made  between  that  company 
and  other  companies  before  his  appointment ;  and  that  the 
business  of  the  Alexandria  &  Fredericksburg  Railway  Com- 
pany was  being  carried  on  by  trustees  who  were  possessed  of 
the  property  and  franchises  of  this  company  by  virtue  of  a 
deed  of  trust  executed  by  it  on  June  i,  1866,  to  secure  the 
payment  of  the  principal  and  interest  of  certain  of  its  first 
mortgage  bonds. 

Many  exceptions  were  taken  by  the  defendants  during  the 
trial  to  the  admission  and  rejection  of  evidence,  to  the  refusal 
of  the  court  to  give  the  jury  certain  instructions  proposed  by 
them,  and  to  the  giving  of  other  instructions  against  their  ob- 
jections. These  exceptions  constitute  the  grounds  of  the  as- 
signments of  error. 

The  suits  were  brought  against  the  Pennsylvania  Railroad 
Company,  a  corporation  organized  under  the  laws  of  the  state 
of  Pennsylvania;  the  Baltimore  &  Potomac  Railroad  Com- 
pany, a  corporation  organized  uncer  the  laws  of  the  state  of 
Maryland  and  acts  of  the  congress  of  the  United  States;  the 
Alexandria  &  Washington  Railroad  Company,  the  Virginia 
Midland  Railway  Company,  and  the  Alexandria  &  Fredericks- 
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burg  Railway  Company,  which  three  last-mentioned  com- 
panies were  corporations  organized  under  the  laws  of  the  state 
of  Virginia. 

The  theory  upon  which  the  plaintiffs  proceeded,  in  includ- 
ing these  five  companies  in  the  actions,  was  thus  expressed  in 
the  declarations : 

**  For  that  heretofore,  to  wit,  on  the  19th  day  of  February, 
1885,  and  prior  thereto,  the  said  defendants  were  engaged,  as 
common  carriers,  in  the  transportation  of  passengers,  persons, 
and  freight  upon  and  along  the  several  lines  of  railroad  be- 
longing to  said  companies,  and,  among  others,  along  the  line 
of  the  road  of  the  said  Alexandria  and  Washington  Railroad 
Company,  running  betAveen  the  cities  of  Alexandria  and 
Washington,  under  an  arrangement  or  contract  for  their  com- 
mon benefit,  the  full  and  exact  terms  of  which  are  unkown  to 
this  plaintiff,  and  b}^  which  they  were  jointly  interested  in  the 
running  and  management  of  the  said  railroads.** 

The   Pennsylvania   Railroad   Company  filed  a  plea  of  not 

guilty,  and  a  special  plea  that  said  company  **  was  not  at  the 

time  of  the  alleged  injury,  and  never  was,  a  com- 

r^!*^"""'     mon  carrier  of  passengers  and  freight  in   manner 

and  form  as  in  said  declaration  alleged." 

After  the  testimony  was  closed  on  both  sides,  the  counsel 
of  the  Pennsylvania  Railroad  Company  moved  the  court  to 
instruct  the  jury  that,  upon  the  pleadings  and  evidence,  the 
said  company  was  entitled  to  a  verdict  in  its  favor.  To  the 
refusal  of  the  court  to  grant  such  instruction,  exception  was 
duly  taken,  and  that  action  of  the  court  is  here  assigned  for 
error. 

As  it  is  not  pretended  that  there  was  not  evidence  sufficient 
to  warrant  the  jury  in  finding  that  the  plaintiff's  injuries  were 
caused  by  carelessness  in  the  management  of  one  or  both  of 
the  trains,  our  inquiry  must  be  directed  to  the  other  issue; 
that  is,  whether  it  was  ^hown,  by  competent  evidence,  that 
the  Pennsylvania  Railroad  Company  was  engaged,  at  the  time 
of  the  accident,  as  a  common  carrier,  in  the  transportation  of 
freight  and  passengers  along  the  line  of  the  road  of  the  Alex- 
andria &  Washington  Railroad  Company,  running  between 
the  cities  of  Alexandria  and  Washington,  under  an  arrange- 
ment or  contract  with  the  other  companies  defendant  for  their 
common  benefit,  and  by  which  they  were  jointly  interested 
in  the  running  and  management  of  said  railroad. 
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It  is  conceded,  or  sufficiently  appears  in  the  evidence,  that 
the  running  and  management  of  the  road  of  the  Alexandria  & 
Washington  Railroad  Company  were  not  within  the  scope  of 
the  ordinary  powers  of  the  Pennsylvania  Railroad  Company 
as  a  corporation  of  the  state  of  Pennsylvania.  To  render  the 
latter  company  responsible  for  what  might  take  place  on  a 
railroad  in  another  state,  some  contract  or  arrangement  to 
that  effect  must  be  made  to  appear. 

It  is  also  disclosed  by  the  evidence  that  neither  of  the  trains 
by  whose  mismanagement  the  accident  was  caused  was  a  train 
belonging  to  the  Pennsylvania  Railroad  Company,  and  that 
the  men  in  charge  were  not  in  the  immediate  employ  of  that 
company. 

The  general  principles  applicable  to  the  present  inquiry  are 
were  settled,  and  have  frequently  been  declared  by  this  coUrt. 
In   Railroad   Company  v.   Manufacturing  Co.,  i6 
Wall.  324,  it  was  said:  **  It  is  the  duty  of  the  car-  «iigeroreoa- 
rier,  in  the  absence  of  any    o^^cial  contract,  to  carry  p*"t  foming 
safely  to  the  end  of  his  Lu,  and  to  deliver  to  the  f,V«oti^.roy'te. 
next  carrier  in  the   route  beyond.      This  rule  of 
liability  is  adopted   generally  by  the  courts  in  this  country, 
and  is  in  itself  so  just  and  reasonable  that  we  do  not  hesitate 
to  give  it  our  sanction.*'     And   in   Railroad  Co.  v.  Pratt,  22 
Wall.  129,  it   was  said:    **The   fair  result   of  the  American 
cases   limits  the  carrier's   liability  as   such,  when   no   special 
contract  is  made,   to  his   own  line.**     These  cases  were  fol- 
lowed in    Myrick  v.  Railroad  Co.,  107  U.  S.  102,  9  Am.  & 
Eng.  R.  Cas.  25  ;   and  it  was  there  said:  **  In  the 
absence  of  a  special  agreement  to  extend   the  car-  '"fri^nwof 
rier*s  liability  beyond  his  own  route,  such  liability  ^uuAtlrrilr, 
will  not  attach ;   and  the  agreement  will  not  be  in- 
ferred from  doubtful  expressions  or  loose  language,  but  only 
from  clear  and  satisfactory  evidence.** 

Was  there  shown,  then,  in  the  present  case,  a  special  con- 
tract or  undertaking  by  the  Pennsylvania  Railroad  Company 
that  the  plaintiffs  should  be  safely  carried  in  the  train  of  the 
Virginia  Midland  Railway  Company,  while  proceeding  along 
the  road  of  the  Alexandria  &  Washington  Railroad  Company, 
between  the  cities  of  Alexandria  and  Washington  ? 

There  was  no  attempt  to  show  any  such  contract  or  agree- 
ment between  these  plaintiffs  and  the  Pennsylvania  Railroad 
Company.    The  liability  of  the  latter  is  sought  to  be  found  in 
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an  alleged  existing  agreement  between  that  company  and  the 
other  companies  defendant,  whereby  the  said  companies  were 
**  jointly  interested  in  the  running  and  management  of  said 
railroads." 

Moreover,  it  was  not  claimed  that  this  alleged  agreement 
was  in  writing,  or  was  to  be  found  in  any  resolution  of  the 
board  of  the  Pennsylvania  Railroad  Company.  Indeed,  the 
averment  of  the  declaration  was  that  **the  full  and  exact 
terms  of  the  alleged  contract  were  unknown  to  the  plaintiffs." 

The  right  of  recovery  in  this  case  againt  the  Pennsylvania 
Railroad  Company  was  rested  by  the  plaintiffs  entirely  upon 
Liability  of  supposcd  business  relations  existing,  at  the  time 
conipanj  for  of  the  accidcnt,  between  the  railroad  companies 
Mineetiiig  defendant.  It  is  necessary,  therefore,  that  they 
line— ETidenee  should  point  to  evideiice  satisfactorily  establishing 
ofreutioD.  ^]^q  existence  and  nature  of  those  business  rela- 
tions. A  careful  consideration  of  the  evidence  appearing  in 
the  record  has  failed  to  satisfy  us  that  there  existed  a  contract 
or  agreement  between  these  railroad  companies  upon  which 
liability  on  the  part  of  the  Pennsylvania  Railroad  Company 
can  be  based.  Let  us  briefly  consider  the  particulars  of  the 
evidence  relied  on  by  the  plaintiffs. 

The  annual  reports  to  the  stockholders  of  the  Pennsylvania 
Railroad  Company  were  put  in  evidence.  That  of  March  2, 
1885,  contained  the  following  statement: 

'*The   board   herewith   submit  their  report  for 
KTiVwwd.  1884,  with  such  data  relating  to  the  lines  controlled 

by  your  company  as  will  give  you  a  clear  under- 
standing of  their  physical  and  financial  condition.*' 

Also  the  following: 

**  The  Baltimore  and  Potomac  railroad  connects  your  line 
with  Washington  and  the  South." 

And  from  the  report  of  March,  1886,  the  following  quota- 
tion was  cited :    ■ 

**  The  board  herewith  submits  its  report  for  the  year  1885, 
with  such  data  as  relate  to  the  lines  embraced  in  your  system 
as  will  give  you  a  clear  understanding  of  their  physical  and 
financial  condition." 

It  was  also  shown  by  said  report  that  the  Pennsylvania 
Railroad  Company  owned,  on  December  31,  1885,  $1,000,000 
of  the  bonds  of  the  Alexandria  &  Fredericksburgh  Railway 
Company,  and  $2,000,000  of  the  bonds  of  the  Baltimore  & 
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Potomac  Railroad  Company,  and  60,852  shares  of  the  Balti- 
more &  Potomac  Railroad  Company's  stock,  and  217,819 
shares  of  the  stock  of  the  Philadelphia,  Wilmington  &  Balti- 
more Railroad  Company. 

A  railroad  map  showing  a  continuous  line  of  railroad  be- 
tween Philadelphia  and  Quantico,  with  letters  signifying  that 
the  roads  embraced  the  reinwere  the  Philadelphia,  Wilming- 
ton &  Baltimore,  the  Baltimore  &  Potomac,  the  Alexandria 
&  Washington,  and  the  Washington  &  Alexandria  Railroad 
Companies,  was  put  in  evidence. 

It  was  also  proved  that  a  ticket  issued  by  the  Pennsylvania 
Railroad  Company  was  sold  in  Baltimore,  at  the  office  of  the 
Northern  Central  Railroad  Company,  on  account 
of  the  Alexandria  &  Fredericksburg  Railway  Com-  ^li^^^^ 
pany,  and  it  was  likev/ise  proved  that  the  Pennsyl- 
vania Railroad  Company  owned  stock  in  the  Alexandria  & 
Washington  and  the  Alexandria  &  Fredericksburg  Railway 
Companies,  and  that  some  persons  who  were  officers  of  the 
Pennsylvania    Railroad    Company    were   likewise  officers  of 
these  companies.      It  was  also  shown  that  the  employes  of 
the  Baltimore  &  Potomac,  the  Alexandria  &  Washington,  and 
the  Alexandria  &  Fredericksburg  roads  were  paid  from  a  pay 
car  whose  brakeman  and  conductor  wore  a  blue  uniform  with 
silver  buttons,  which  was  said  to  be  the  uniform  of  the  Penn- 
sylvania Railroad  Company. 

Newspaper  advertisements  were  put  in  evidence  calling  the 
attention  of  the  travelling  public  to  the  **  Great  Pennsylvania 
Route  to  the  Northwest  and  the  Southwest,"  and  it  was 
shown  that  James  R.  Wood  was  general  passenger  agent,  and 
Charles  E.  Pugh  general  manager  of  the  Pennsylvania  Rail- 
road Company,  stationed  at  Washington ;  and  it  likewise  ap- 
peared that  they  occupied  similar  positions  in  the  Philadel- 
phia, Wilmington  &  Baltimore,  the  Baltimore  &  Potomac, 
Alexandria  &  Washington,  and  the  Alexandria  &  Fredericks- 
burg Companies. 

John  S.  Barbour  testified  that  he  had  acted  for  some  years 
as.  president  and  receiver  of  the  Virginia  Midland  Railway 
Company,  his  official  relations  with  that  company  ceasing  in 
the  latter  part  of  1884.  His  testimony  was  to  the  effect  that  he 
had  made  arrangements  for  the  running  of  the  trains  of  the 
Midland  Railway  Company  over  the  road  between  Alexandria 
and  Washington.     He  says  that  there  was  no  contract  ever 
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signed,  but  that  his  conversations  were  with  officers  of  the 
Pennsylvania  Railroad  Company,  particularly  naming  Mr. 
Scott  and  Mr.  Roberts,  the  latter  being  president  of  both  the 
Pennsylvania  Railroad  Company  and  the  Alexandria  &  Fred- 
ericksburg Railway  Company ;  that  the  Pennsylvania  author- 
ities were  running  the  Baltimore  &  Potomac,  and  a  throngh 
line  from  New  York  to  Quantico ;  that  the  Midland  Railway 
Company  was  to  pay  35  cents  for  each  passenger,  and  so  much 
on  freight,  for  each  car  load  or  by  the  ton ;  that  the  Midland 
Railway  Company  used  its  own  rolling  stock  and  crews.  He 
further  stated  that  he  would  not  say  to  whom  or  to  what 
companies  his  company  paid  compensation  for  the  use  of  the 
road,  and  that  his  recollection  of  the  details  of  the  agreement 
was  indistinct,  as  it  was  made  in  1876.  On  cross-examination 
he  stated  that  his  company  settled  accounts  with  the  officers 
of  the  Baltimore  &  Potomac  Railroad  Company  or  those  of 
the  Alexandria  &  Fredericksburg  Railway  Company. 

The  plaintiffs  further  gave  evidence  to  show  that  on  the  ar- 
rival of  the  trains  of  the  Virginia  Midland  Railway  Company 
at  Alexandria  they  were  turned  over  to  the  author- 
reviewed.  *^^^^  Operating  Said  roads  between  that  place  and 
Washington,  and  run  between  those  two  points, 
both  ways,  under  the  absolute  control  of  the  last-named  par- 
ties, who  had  the  right  to  and  did  place  a  pilot  in  charge  of 
said  trains  to  run  the  same  between  those  points ;  that  said 
pilots  were  sometimes  employes  of  the  Baltimore  &  Potomac 
Railroad  Company,  and  sometimes  of  the  Alexandria  &  Fred- 
ericksburg Railway  Company;  that  all  other  persons  engaged 
in  running  said  Virginia  Midland  trains  were  employes  of  the 
last-named  company ;  that  the  pilot  who  took  charge  of  the 
Virginia  Midland  train  on  which  the  plaintiffs  were  on  the 
19th  day  of  February,  1885,  when  it  arrived  at  Alexandria, 
and  under  whose  direction  and  control  it  was  at  the  time  and 
place  of  the  accident,  was  Charles  F.  Bennett,  whose  uniform 
was  such  as  is  worn  by  the  employes  of  the  Pennsylvania  Rail- 
road Company,  except  that  on  the  buttons  were  the  letters 
'*  B  &  P,**  and  whose  name  was  on  the  payrolls  of,  and  he  was 
paid  by,  the  Alexandria  &  Fredericksburg  Railway  Company. 

In  connection  with  the  foregoing,  there  was  evidence,  pro- 
ceeding partly  from  both  parties,  tending  to  show  that  the 
mails  over  said  route  between  Alexandria  and  Washington 
were  carried,  not  under  any  express  contract,  but  under  the 
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general  statutes,  and  the  arrangement  of  the  government  for 
carrying  all  mail,  either  through  or  local,  between  Washington 
and  Alexandria,  was  with  the  Alexandria  &  Washington  Rail- 
road Company,  and  that  road  was  paid  for  transporting,  for 
the  quarter  beginning  January  i,  and  ending  March  31,  1885, 
by  drafts  or  checks,  and  that  no  other  railroad  was  paid  by 
the  United  States  for  conveying  mails  between  said  points; 
that  said  sum  so  paid  was  divided  among  the  Alexandria  & 
Washington,  the  Alexandria  &  Fredericksburg,  and  the  Bal- 
timore &  Potomac  Railroad  companies;  that  about  the  time 
of  said  collision,  and  for  some  time  prior  thereto,  both 
freight  and  passenger  trains  passed  over  the  road  between 
Alexandria  and  Washington,  some  of  them  hauled  by  engines 
**  B.  &  P.,"  some  of  them  marked  **  A.  &  F.,**  and  some  pas- 
senger trains  marked  **  B.  &  P/* ;  'that  the  compensation  paid 
by  the  Virginia  Midland  Railway  Company  for  the  privilege 
of  running  its  trains  between  Washington  and  Alexandria  was 
35  cents  per  passenger,  and  $4  per  car-load  of  freight,  which 
was  paid  by  it  periodically  to  J.  S.  Lieb,  the  treasurer  of  the 
Alexandria  &  Washington,  Alexandria  &  Fredericksburg,  and 
Baltimore  &  Potomac  Railroad  Companies. 

The  plaintiffs  further  showed  that  the  Pennsylvania  Rail- 
road Company  paid  consignees  for  goods  destroyed  in  the 
collision,  and  then  made  demand  upon  Wilkins,  the  receiver 
of  the  Alexandria  &  Washington  Railroad  Company,  for  re- 
imbursement, and  claimed  this  fact  as  admission  that  the 
Pennsylvania  Railroad  Company  was  a  common  carrier  of 
these  goods  at  the  time  and  place  of  destruction. 

The  foregoing  is  a  condensed  statement  of  the  evidence  re- 
lied on  as  establishing  such  a  relation  between  the  railroad 
companies  owning  the  roads  and  managing  the  trains  at  the 
time  and  place  of  collision  and  the  Pennsylvania  Railroad 
Company  as  to  make  the  latter  responsible  to  the  plaintiffs 
for  their  injuries. 

Some  of  this  evidence  was  objected  to  by  the  counsel  of 
the  Pennsylvania  Railroad  Company  as  incompetent  for  the 
purpose  for  which  it  was  offered.  But  we  do  not  deem  it 
necessary  to  critically  examine  these  objections.  Taking  the 
plaintiffs'  evidence  as  a  whole,  and  supplementing  it  with  such 
facts  favorable  to  them  as  appear  in  the  defendants'  evidence, 
we  are  unable  to  see  that  a  case  was  made  out  as  against  the 
Pennsylvania  Railroad  Company. 
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That  the  Pennsylvania  Railroad  Company  owned  stock  and 
bonds  of  some  of  the  other  companies  defendant  did  not  tend 

to  show  a  partnership  or  agreement  to  run  the  roads 
■iock "ttd**  *^  of  the  latter  on  common  account.  Such  ownership 
bonds  or  rather  went  to  explain  why  some  of  the  officers  of 

connectUff  ^)^q  Pennsylvania  Railroad  Company  held  official 
fODipAD  ea.  positions  in  the  other  companies,  and  to  show  why 
their  officers  were  consulted  about  the  arrangement  made  be- 
tween the  Alexandria  &  Washington,  the  Alexalidria  &  Fred- 
ericksburg, and  the  Baltimore  &  Potomac  Railroad  com- 
panies, and  the  Virginia  Midland  Railway  Company  for  the 
use  by  the  latter  of  the  roads  of  the  former  between  the  cities 
of  Alexandria  and  Washington,  as  testified  to  by  J.  S.  Bar- 
bour, and  also  explains  the  references  made  in  the  reports  of 
the  Pennsylvania  Railroad  Company  to  these  roads  as  connect- 
ing with  their  system. 

That  the  Pennsylvania  Railroad  Company  paid  consignees 
for  goods  destroyed    in  the  collision  may  justify  an  inference 

that  there  was  some  agreement  between  the  owners 
PAyBsnt  ft>r  ^^  ^^^  goods  and  the  Pennsylvania  Railroad  Com- 
gmMimieiitrored  pany  that  the  latter  should  be  responsible  for  the 
bjr  coiiuioB.      goods  beyond  their  own  line,  but  in  that  event  the 

responsibility  arose  out  of  such  contract,  and  not 
out  of  a  contract  between  the  railroad  companies.  It  was, 
indeed,  contended  that  the  act  of  the  Pennsylvania  Railroad 
Company  in  demanding  reimbursement  from  the  Alexandria  & 
Washington  Railroad  Company  for  a  proportion  of  such  pay- 
ment is  indicative  of  an  existing  arrangement  between  the 
companies  for  dividing  such  losses.  But  an  examination  of 
the  evidence,  in  this  particular,  plainly  shows  that,  though 
the  words  **  Proportion  Due '*  appear  at  the  head  of  the 
column  stating  the  amount  demanded,  yet  the  actual  demand 
was  for  the  entire  loss,  and  not  for  a  part  or  proportion  thereof. 
Such  a  demand,  therefore,  is  evidence  that  no  agreement 
existed  for  a  participation  in  losses. 

That  the  Pennsylvania  Railroad  Company  advertised  that  it 
ran  trains,  or  connected  with  trains  of  other  companies,  so  as 

to  form  through  lines,  without  breaking  bulk  or 
AfiTertisM^moMt  transferring  passensrers,  did  not  tend  to  show  any 

ofthroush  ^        *.  4.    u    *  4.U  •        / 

rouu  contract  or  agreement  between  the  companies  to 

share  profits  and  losses.      Nor  was  there  evidence, 

in  the  present  case,  that  there  was  any  actual  participation  by 
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the  Pennsylvania  Railroad  Company  in  the  earnings  of  the 
other  companies  which  used  the  road  between  the  cities  of 
Alexandria  and  Washington.  On  the  contrary,  the  evidence 
affirmatively  showed  that  such  earnings,  including  what  was 
paid  by  the  United  States  for  the  transportation  of  mails,  were 
divided  between  the  other  companies,  and  went,  none  of  them, 
to  the  Pennsylvania  Railroad  Company. 

Without  dwelling  longer  on  this  feature  of  the  case,  our 
conclusion  is  that  the  Pennsylvania  Railroad  Company  was 
entitled  to  the  peremptory  instruction  asked  for  in  its  favor. 

Our  views  respecting  the  exceptions  urged  on  behalf  of  the 
other  plaintiffs  in  error  are  briefly  expressed  as  follows: 
There  was  evidence  from  which  the  jury  might  j^ist  uakiittj 
properly  infer  that  the  railroad  between  the  cities  of  •f  c««»*»i« 
Alexandria  and  Washington  was  managed  and  con-  ^Toppnitfaic 
trolled  for  the  common  use  of  the  Baltimore  &  traiuu 
Potomac  Railroad  Company  (owning  that  portion  <•"■•■• 
of  the  route  that  lies  between  Washington  and  the  south  end 
of  the  Long  Bridge),  the  Alexandria  &  Washington  Railroad 
Company  (owning  that  portion  between  the  south  end  of  the 
Long  Bridge  and  St.  Asaph's  Junction),  and  the  Alexandria 
&  Fredericksburg  Railway  Company  (owning  the  line  between 
St.  Asaph's  Junction  and  Alexandria);  that  the  gross  earnings 
of  these  companies,  derived  from  thi*:  line  between  Alexandria 
and  Washington,  including  what  the  Virginia  Midland  Rail- 
way Company  paid  for  the  privilege  of  running  its  trains  over 
these  tracks,  and  what  was  received  for  transportation  of  mails, 
went  into  the  hands  of  a  common  treasurer,  and  were  by  him, 
after  paying  operating  expenses,  divided  among  the  three  com- 
panies, according  to  some  rule,  not  very  definitely  shown,  but 
apparently  in  proportion  to  the  miles  of  track  of  each  road ; 
that  the  operating  and  accounting  officers  of  the  three  com- 
panies were  the  same;  that  the  freight  train  in  question  was, 
at  the  time  of  the  collision,  on  that  portion  of  the  road  which 
belonged  to  tne  Alexandria  &  Washington  Railroad  Company ; 
that  the  engineer  and  fireman  were  employes  of  the  Baltimore 
&  Potomac  Railway  Company ;  that  the  engine  was  that  of 
the  Alexandria  &  Fredericksburg  Railway  Company ;  that  the 
conductor  and  brakeman  were  employes  of  that  company ;  and 
that  the  passenger  train  was  in  charge  of  a  pilot  employed  and 
paid  by  the  three  companies,  in  pursuance  of  an  arrangement 
to  that  effect. 

2  (N.  fi.)  A.  &  £.  R  Cas.~26 
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Such  a  state  of  facts  would,  we  think,  warrant  a  finding  of 
joint  liability  of  these  three  companies  to  the  plaintiffs,  unless 
certain  facts  put  in  evidence  by  the  Alexandria  &  Washington 
Railroad  Company  and  by  the  Alexandria  &  Fredericksburg 
Railway  Company  exonerate  them  respectively  from  such 
liability. 

The  Alexandria  &  Washington  Railway  Company  filed  a 
plea  of  not  guilty,  and  likewise  a  plea  denying  that  said  com- 
pany was,  at  the  time  of  the  alleged  injury,  a  common  carrier  of 
passengers  and  freight  in  manner  and  form  as  in  the  declara- 
tion made. 

In  support  of  the  issues  thus  formed,  the  Alexandria  & 
Washington  Railroad  Company  put  in  evidence  a  record  of  the 
circuit  court  of  the  United  States  for  the  eastern 
Liability  of  district  of  Virginia  showing  that  in  a  suit  of  Alex- 
handBof**  ander  Hay  against  said  company,  on  January  19, 
receiver.  i882,  George  C.  Wilkins  was  appointed  receiver  of 

said  company,  and  was  directed,  after  giving  bond, 
to  take  possession  of  the  railroad,  tracks,  engines,  and  prop- 
erty, real  and  personal,  to  the  company  belonging,  and  to  run 
and  operate  said  railroad  for  the  carriage  of  freight  and  pas- 
sengers, and  to  make  from  time  to  time  all  needful  and  proper 
traffic  arrangements  with  other  roads  for  the  exchange  of  busi- 
ness; and  it  was  further  thereby  ordered  that  said  receiver 
should,  as  soon  as  may  be,  make  and  file  with  the  clerk  of  the 
court  an  inventory  of  all  the  real  and  personal  property  that 
came  into  his  possession  as  receiver.  The  said  defendant 
further  gave  evidence  tending  to  show  that  said  receiver,  on 
the  19th  day  of  June,  1882,  took  possession  of  said  railroad 
in  pursuance  of  said  decree,  and  has  exclusively  held  posses- 
sion and  operated  and  maintained  said  railroad  until  after  the 
19th  day  of  February,  1885;  that  the  inventory  of  property 
received  by  him,  which  was  put  in  evidence,  disclosed,  among 
other  things,  a  single  track  from  Duke  street  in  Alexandria  to 
St.  Asaph's  Junction,  and  a  double  track  from  the  said  junc- 
tion to  the  south  end  of  the  Long  Bridge,  with  sidings,  bridges, 
etc.  The  evidence  further  tended  to  show  that  said  company 
had  no  cars,  engines,  or  rolling  stock  when  the  receiver  took 
possession,  and  that  none  was  acquired  afterwards;  that  the 
receiver  made  all  his  returns  of  money  received  to  the  said  cir- 
cuit court,  and  that  such  moneys  were  carried  through  certain 
arrangements  existing  with  the  Baltimore  &  Potomac  Rail- 
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road  Company,  the  Virginia  Midland  Railway  Company, 
and  with  Du  Barry  and  Green,  trustees  of  the  Alexandria  & 
Fredericksburg  RailMray  Company;  that  under  this  arrange- 
ment the  gross  receipts  of  the  operation  of  the  route  between 
Alexandria  and  Washington  went  into  the  hands  of  J.  S.  Lieb, 
treasurer,  and  through  a  common  auditor  the  net  proceeds 
were  distributed /r^?  ra/a^  and  to  the  receiver  was  paid  the  pro 
rata  share  of  the  Alexandria  &  Washington  road. 

Thereupon  the  Alexandria  &  Washington  Railroad  Com- 
pany moved  the  court  to  instruct  the  jury  that  said  company 
was,  upon  the  pleadings  and  evidence,  entitled  to  a  verdict  in 
its  verdict  in  its  favor,  and  also  moved  the  court  to  instruct 
the  jury  that  if  they  were  satisfied  from  the  evidence  that  all 
the  property  of  the  Alexandria  &  Washington  Railroad  Com- 
pany was,  at  the  time  of  the  accident,  in  the  exclusive  control 
of  George  C.  Wilkins,  the  receiver  thereof,  appointed  by  the 
circuit  court  of  the  United  States,  the  verdict  must  be  in  favor 
of  the  Alexandria  &  Washington  Railroad  Company. 

Both  these  prayers  for  instructions  were  refused  by  the 
court,  and  the  case  was  submitted  to  the  jury,  under  instruc- 
tions whose  validity  is  brought  before  us  by  the  bills  of  excep- 
tion. The  plaintiffs,  to  overcome  this  evidence  on  behalf  of 
the  Alexandria  &  Washington  Railroad  Company,  put  in  evi- 
dence a  report  made  to  the  board  of  public  works  of  the  state 
of  Virginia,  signed  and  sworn  to  by  John  S.  Lieb,  treasurer, 
and  H.  H.  Carter,  superintendent  of  the  Alexandria  &  Wash- 
ington Railroad  Company,  for  the  year  1885.  In  this  report 
nothing  is  said  about  an  existing  receivership,  and  there  are 
statements  of  expenses  in  repairing  engines  and  tenders,  and 
in  paying  conductors,  engineers,  and  firemen.  It  was  also 
shown  that  at  a  meeting  of  the  board  of  directors  of  the  Alex- 
andria &  Washington  Railroad  Company,  held  in  Philadel- 
phia on  November  27,  1876,  John  S.  Lieb  was  appointed 
agent  to  receive  and  receipt  for  moneys  due  or  to  become  due 
the  company  for  transportation  of  mail  between  Washington 
and  Alexandira;  and  that  the  warrants  on  the  United  States 
treasury,  in  payment  for  carrying  the  mail  between  Alex- 
andria and  Washington  for  the  quarter  ending  March  31,  1885, 
were  made  payable  to  the  order  of  John  S.  Lieb,  agent  of  the 
Alexandria  and  Washington  Railroad  Company.  It  was  also 
made  to  appear,  by  the  testimony  of  Wilkins,  the  receiver, 
that  he  did  not  make  the  arrangement  by  which  the  trains  of 
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the  Virginia  Midland  Railway  Company,  of  the  Alexandria  & 
Fredericksburg  Railway  Company,  and  of  the  Baltimore 
&  Potomac  Railroad  Company  ran  over  the  road  of  the  Alex- 
andria &  Washington  Railroad  Company,  but  that  he  found 
an  arrangement  under  which  this  was  done  when  he  was  ap- 
pointed, and  he  permitted  it  to  continue;  that  he  sold  no 
tickets  over  the  Alexandria  &  Washington  Railroad ;  that  the 
Alexandria  &  Washington  Railroad  had  no  rolling  stock  or 
employes  in  his  employment  or  control  as  receiver;  that  he 
did  not  know  which  of  the  said  companies,  the  Alexandria  & 
Fredericksburg,  furnished  the  rolling  stock  and  employes  to 
run  the  local  trains  over  the  Alexandria  &  Washington  Rail- 
road while  he  was  receiver. 

Upon  the  issue  thus  formed  by  the  pleadings  and  evidence, 
the  court  below  instructed  the  jury  as  follows: 

**The  Alexandria  &  Washington  Railroad  Company  makes 
the  plea  that  it  was  not  a  common  carrier  on  the  road  at  the 
time  and  place  of  the  accident  in  question,  because,  they  say, 
the  road  between  Alexandria  and  Washington  was  at  the  time 
under  the  control  of  a  receiver  theretofore  duly  appointed.  It 
is  not  disputed  that  Mr.  Wilkins  had  been  appointed  receiver 
and  held  his  office  at  the  time  of  the  accident.  The  question 
now  is  whether  he  alone  is  liable  for  injuries  received  on  the 
road  by  reason  of  negligence,  or  whether  the  Alexandria  & 
Washington  Railroad  Company  is  not  liable,  notwithstanding 
the  receivership. 

**  If  you  find  from  the  evidence  that  the  Alexandria  and 
Washington  Railroad  Company  was  carrying  the  United  States 
mail  between  Alexandria  and  Washington,  and  the  plaintiffs 
were  in  charge  thereof  as  postal  clerks,  duly  commissioned  and 
designated  by  the  United  States  for  that  duty,  and  the  Alex- 
andria and  Washington  Railroad  Company  was  paid  by  the 
United  States  by  drafts  payable  to  the  order  of  the  agent  of 
that  company  appointed  by  its  board  of  directors  to  receive 
the  same,  and  that  the  freight  and  passenger  trains  which  col- 
lided and  caused  the  injury  to  the  plaintiffs  were  running  over 
said  road  under  an  arrangement  made  by  the  parties  in  control 
of  said  road  prior  to  the  appointment  of  the  receiver  of  said 
road,  and  if,  when  the  receiver  was  appointed,  he  continued 
in  office  as  superintendent,  general  manager,  and  treasurer  the 
same  persons  as  had  heretofore  discharged  the  duties  of  these 
positions,  and  if  the  business  of  this  railroad,  so  far  as  was 
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known  to  the  public,  was  continued  in  the  same  way,  so  far  as 
the  general  public  could  know,  as  before,  and  was  so  conducted 
at  the  time  of  the  accident,  and  the  only  substantial  duty 
that  the  receiver  discharged  was  to  receive  the  net  earnings  of 
the  road  from  the  treasurer  and  to  account  therefor  to  the 
court  by  which  he  was  appointed,  then  if  you  shall  find  that 
the  Alexandria  and  Washington  Railroad  Company  was  guilty 
of  negligence,  from  the  evidence  and  under  the  instructions  of 
the  court,  your  verdict  wiil  be  against  it  and  for  the  plaintiffs. 

'*  But  if  you  are  satisfied  that  the  business  on  the  Alexan- 
dria and  Washington  Railroad,  so  far  as  the  interests  of  the 
Alexandria  and  Washington  Railroad  Company  were  con- 
cerned, was  conducted  by  the  receiver,  after  his  appointment, 
and  to  the  time  of  the  collision,  in  his  own  name,  and  in  such 
manner  that  it  could  be  generally  known  by  the  public  that 
he,  and  not  the  company,  conducted  the  business  and  con- 
trolled the  road  and  its  management,  and  that  he  did  so  to 
the  entire  exclusion  of  any  control  or  participation  by  the 
Alexandria  and  Washington  Railroad  Company,  its  officers 
and  board  of  directors,  then  your  verdict  should  be  for  the 
Washington  and  Alexandria  Railroad  Company." 

We  do  not  think  that  the  court  erred  in  admitting  evidence 
tending  to  show  that,  practically,  the  road  was  managed  and 
controlled  by  the  agents  and  employes  of  the  company,  and 
that  the  receiver's  functions  were  restricted  to  the  receipt  of 
its  share  of  the  net  earnings,  and,  with  such  evidence  before 
the  jury,  we  do  not  perceive  any  substantial  error  in  the 
instructions  given  to  the  jury.  It  could  not  be  safely  said 
that  in  no  case  evidence  should  be  received  to  show  that  a 
receiver  contented  himself  with  receiving  a  share  of  the  net 
earnings  of  a  railroad  which  he  permitted  to  be  managed  by 
the  officers  and  employes  of  the  company  owning  the  road,  in 
connection  with  those  of  other  companies  having  a  common 
interest. 

A  similar' question  was  decided  by  this  court  in  the  case  of 
Railroad  Co.  v.  Brown,  17  Wall.  448.  There  a  railroad  was 
run  on  the  joint  account  of  lessees  on  the  Virginia  end  of  the 
road,  and  of  the  receiver  on  the  end  in  the  District.  A  suit 
was  brought  against  the  railroad  company  by  a  passenger, 
who  recovered  a  verdict  and  judgment.  It  was  urged  in  this 
court  in  pursuance  of  exceptions  duly  taken,  that  the  railroad 
company  was  not  liable  for  anything  done  while  the  road  was 
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operated  by  the  lessees   and  the    receiver,  and  it  was   said,. 
through  Mr.  Justice  Davis: 

**  It  is  the  accepted  doctrine  in  this  country  that  a  railroad 
corporation  cannot  escape  the  performance  of  any  duty  or  ob- 
ligation imposed  by  its  charter  or  the  general  laws  of  the  state 
by  a  voluntary  surrender  of  its  road  into  the  hands  of  lessees. 
The  operation  of  the  road  by  the  lessees  does  not  change  the 
relations  of  the  original  company  to  tqe  public.  It  is  argued, 
however,  that  this  rule  is  not  applicable  where  the  proceeding, 
instead  of  being  voluntary,  is  compulsory,  as  in  the  case  of 
the  transfer  of  possession  to  a  receiver  by  a  decree  of  a  court 
of  competent  jurisdiction.  Whether  this  be  so  or  not  we  are 
not  called  upon  to  decide,  because  it  has  never  been  held  that 
the  company  is  relieved  from  liability  unless  the  possession  of 
the  receiver  is  exclusive,  and  the  servants  of  the  road  wholly 
employed  and  controlled  by  him.  In  this  case  the  possession 
was  not  exclusive,  nor  were  the  servants  subject  to  the  receiv- 
er's order  alone.  On  the  contrary,  the  road  was  run  on  the 
joint  account  of  the  lessees  and  the  receiver,  and  the  servants 
employed  and  controlled  by  them  jointly.  Both  were,  there- 
fore, alike  responsible  for  the  act  complained  of,  and>  if  so, 
the  original  company  is  also  responsible,  for  the  servants 
under  such  an  employment,  in  legal  contemplation,  are  as 
much  the  servants  of  the  company  as  of  the  lessees  and 
receiver.** 

Nor  is  it  apparent  that,  in  the  present  case,  it  is  at  all  im- 
portant to  the  receiver  or  to  the  company  whether  the  one  or 
the  other  was  made  nominal  defendant.  Upon  the  theory  of 
the  plaintiff's  case  that  there  was  a  joint  liability  on  the  part 
of  the  companies  defendant  for  losses  incurred  in  the  man- 
agement of  the  road,  it  would  seem  to  make  no  difference 
whether  the  share  or  proportion  of  the  loss  chargeable  to  the 
Alexandria  &  Washington  Railroad  is  deducted  by  the  com- 
mon treasurer  from  the  share  of  the  net  earnings  coming  to 
the  receiver,  as  is  now  the  case,  or  should  be  deducted  by  the 
latter  as  part  of  his  expenses,  as  would  have  been  the  case  if 
he,  as  receiver,  had  been  sued,  instead  of  the  company. 

A  special  plea  was  likewise  filed  by  the  Alexandria  and 
Fredericksburg  Railway  Company,  claiming  immunity  because 
their  railroad  was,  at  the  time  of  the  collision,  in  the  posses- 
sion and  control  of  trustees. 

Under  this  plea  it  was  shown  that  the  company  on  June  i> 
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1 836,  executed  a  deed  of  trust  to  secure  payment  of  the  prin- 
cipal and  interest  of  bonds  to  the  amount  of  $i,-  j^|^y„uycf 
000,000,  and  that  DuBarry  and  Green  were  trus-  eoapaMyis 
tees,  under  the  provisions  of  said  deed  and  of  certain  *»■''•  •'■•!<• 
orders  of  the  county  court  of  Alexandria  county,  "^^ 
in  the  state  of  Virginia.  There  was  also  evidence  given  tend- 
ing  to  show  that  the  said  trustees  took  possession  of  said  road 
on, December  6,  1872,  and  all  of  its  property,  and  held,  used, 
and  operated  the  same  up  to  and  beyond  the  time  of  the  said 
collision,  and  that  at  the  time  of  said  collii>ion  the  said  the 
Alexandria  &  Fredericksburg  Railway  Company  had  in  its 
possession  no  cars,  engines,  or  rolling  stock,  and  that  the 
trustees  in  possession  under  said  deed  of  trust,  as  aforesaid, 
did,  in  January,  1875,  appoint  George  C.  Wilkins  superin- 
tendent of  said  Alexandria  &  Fredericksburg  Railway  and 
property,  and  that  said  Wilkins  had  exclusive  possession  and 
management  of  the  road. 

On  the  part  of  the  plaintiffs  it  was  shown  that  the  Alexan- 
dria &  Fredericksburg  Railway  Company  made  a  report  to 
the  board  of  public  works  of  the  state  of  Virginia  for  the 
year  of  1885,  sworn  to  by  the  president  and  general  superin- 
tendent of  the  company,  in  which  there  is  no  reference  to  the 
alleged  possession  by  trustees,  but  it  does  contain  detailed 
statements  of  the  property  of  the  company,  including  cars 
and  engines,  and  of  the  number  of  passengers  and  tons  of 
freight  carried,  and  of  the  various  expenditures  on  account  of 
repairs. 

It  was  further  shown  that  the  engine  that  hauled  the  freight 
train  that  figured  in  the  collision  belonged  to  the  Alexandria 
&  Fredericksburg  Railway  Company. 

The  Alexandria  &  Fredericksburg  Railway  Company  re- 
quested the  court  to  charge  the  jury  that  if  they  should  find 
that  the  property  of  the  company  was  in  the  exclusive  posses 
sion  and  control  of  the  trustees,  and  that  the  company  did 
not,  by  its  servants,  agents,  or  otherwise,  exercise  any  au- 
thority or  control  over  the  road  between  St.  Asaph's  Junction 
and  Alexandria,  after  the  receiver  of  the  Alexandria  &  Wash- 
ington Railroad  Company  took  possession  of  that  line,  the 
verdict  must  be  for  the  Alexandria  &  Fredericksburg  Railway 
Company. 

The  court  instructed  the  jury  as  follows: 

**The  Alexandria  and  Fredericksburg  Railway  Company 
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also  pleads  that  it  was  not  a  common  carrier  on  the  road  when 
the  accident  occurred,  in  addition  to  the  plea  of  not  guilty, 
and  upon  this  trial  it  supports  this  plea  by  showing  that  its 
road,  at  the  time  of  the  accident  and  for  some  time  before, 
had  been  in  the  possession  of  trustees,  by  virtue  of  the  pro- 
visions of  a  deed  of  trust  executed  by  the  company  to  secure 
its  indebtedness,  the  condition  of  which  had  been  broken  by 
the  maturity  and  nonpayment  of  the  debt  so  secured. 

**In  order  that  the  Alexandria  and  Fredericksburg  Com- 
pany be  acquitted' from  responsibility  for  this  reason,  it  should, 
in  any  event,  appear  that,  in  fact,  the  business  of  manage- 
ment and  operation  of  the  road  was  conducted  by  the  trustees 
to  the  entire  exclusion  of  the  company,  its  officers,  and  board 
of  directors,  and  that  this  was  so  notoriously  so  that  the  fact 
may  well  be  presumed  to  be  known  to  the  public.  Besides, 
it  should  appear  that  the  trustees  were  not  appointed  by  the 
procuration  or  assent  of  the  railroad  company,  for,  if  so,  the 
trustees  would  be  as  much  the  agents  of  the  company  as  of 
the  grantees  in  the  trust  deed.  The  supreme  court  of  appeals 
of  the  state  of  Virginia,  in  an  action  brought  against  the 
Alexandria  and  Fredericksburg  Railway  Company  for  per- 
sonal injuries  resulting  from  negligence  on  the  road  while  in 
the  possession  of  trustees  by  virtue  of  a  deed  of  trust,  under 
conditions  precisely  similar  to  those  shown  in  this  case,  held 
that  *  no  provision  is  found  in  the  charter  of  the  defendant 
company,  or  the  general  railroad  law  of  Virginia,  which  will 
authorize  the  company  to  transfer  to  trustees  or  to  mortga- 
gees, under  the  deed  of  trust  given  as  a  mere  incumbrance 
and  security,  the  right  and  legal  capacity  to  step  into  the 
shoes  of  the  company,  and  assume  and  exercise  indefinitely 
the  franchises,  rights,  and  privileges  of  the  company,  so  as 
to  give  the  company  exemption  and  immunity  from  responsi- 
bility for  all  injuries  inflicted  by  the  operation  of  the  road 
by  trustees.'  I  quote  this  language  for  convenience  and  accu- 
racy, and  adopt  it,  and  give  it  to  you  as  the  law  in  this  case. 
It  follows  that  the  Alexandria  and  Fredericksburg  Company 
cannot  be  excused  from  liability  because  of  any  possession 
shown  in  trustees." 

An  examination  of  the  trust  deed  discloses  a  provision  that 
the  trustees,  in  case  of  default  for  a  period  of  90  days,  and 
on  the  request  in  writing  of  the  holders  of  the  bonds,  might 
take  possession  of  the  railroad  and  appoint  agents  to  conduct 
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its  affairs;  and  it  was  cliicied  that  the  court  mi^ht  pre>ume 
that  the  possession  of  the  tr-.istees,  relied  on  to  defeat  the 
suit  against  the  con^pany,  was  in  pursuance  of  that  provision. 

However  this  aLiv  be.  we  think  thar  there  was  evidence 
which  justined  the  c^urt  in  subn::ittin^  the  question  oi  the  ex- 
clusive possession  by  the  trustees  to  the  y^ry,  and  that  the 
instructions  ^ven  were  not  erroneous  in  anv  substantial  ojlt- 
ticular.  The  observations  alreadv  made  rest>ectir.^  the  s:mi- 
lar  claim  on  behalt  of  the  receiver  of  the  Alexandria  and 
Washington  Railroad  Company  are  applicable  here,  but  need 
not  be  repeated. 

Judgment  of  the  general  term  of  the  supreme  court  of  the 
District  of  Columbia  reversed,  and  case  remanded  to  that 
court  with  directions  to  set  aside  the  judgment  of  the  special 
term,  and  to  permit  the  plaintiffs  to  elect  to  become  nonsuit 
as  against  the  Penns>'lvania  Railroad  Company,  and  take 
judgment  on  the  verdict  against  the  other  defendants,  and,  if 
they  do  not  so  elect,  then  to  set  aside  the  verdict,  and  order 
a  new  trial  generally. 


Cincinnati,  New  Orleans  &  Texas  Pacific  R.  Ca 

V. 

Louisville  &  Nashville  R.  Co. 

iOnrri  of  Appeals  of  Kentucky,  March  1 5. 1895.) 

Action  by  One  Company  Against  Another  to  Recover  Damages  Paid  by 
the  Former  and  Alleged  to  have  been  Caused  by  Negligence  of  the 
Latter — Sufficiency  of  Petition — Allegation  of  Right  of  Passenger  to  Re- 
cover.— Wnere  one  raiiroad  com:>anv  nas  btren  rom:)elled  to  jxiy  dam* 
ages  to  its  passenjjers  bv  reason  of  an  injury'  to  them  because  of  the 
ne&^ligence  of  another  railroad  company.  a-:d  seeks  to  recover  such  dam- 
age? in  an  action,  not  only  must  it  a'.leire  the  neglect  of  the  company 
sought  to  be  cnarged,  but  it  must  further  aver  a  state  of  facts  shi>wing  the 
right  of  recovery  by  the  pt^ssenger  against  the  company  seeking  the  in- 
demnitv.     \Pa^^  \\\.) 

Same— Negligence  of  Defendant. — An  allegation  that  the  damages 
which  plaintiff  was  compelled  to  pay,  and  did  pay,  were  occasioned 
wholly  by  the  negligence  of  the  defendant  is  insufhcient.     KjPage  412.) 

Appeal  from  Boyle  county  circuit  court.     Affirmed. 
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C.  B,  Simra/Zy  Edward  Colston^  George  Hoadley,  Jr.  ^  sndj, 
W.  YerkeeSy  for  appellant. 

H.  W,  Bruce  J  R,  P,  Jacobs^  and  John  McCordy  for  ap* 
pellee. 

Pryor,  C.  J. — This  action  was  instituted  in  the  Boyle  cir- 
cuit  court  by  the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company  against  the  Louisville  &  Nash- 
CiM  stated.      ^jjj^  Railroad  Company,  upon  the  following  state 

of  facts.  The  plaintiff,  in  operating  its  railroad  extending 
from  Cincinnati,  Ohio,  to  Chattanooga,  as  a  carrier  of  passen* 
gers  and  freight,  had  to  cross  certain  railroad  tracks  of  the  de- 
fendant at  Junction  City,  in  the  county  of  Boyle,  and  the 
manner  as  well  as  the  time  of  crossing  was  known  to  the  de- 
fendant or  its  agents  in  charge  of  the  operation  of  its  trains  at 
that  place. 

That  in  November  of  the  year  1890,  with  a  passenger  train 
of  the  plaintiff  operated  in  the  customary  way,  when  crossing 
the  defendant's  track  at  Junction  City,  the  defendant, 
through  the  gross  negligence  of  its  agents  in  charge  of  de- 
fendant's train  on  the  road  of  defendant,  caused  the  engine 
and  train  on  defendant's  road  to  run  into  the  train  of  the 
plaintiff,  and  break  and  destroy  its  cars. 

That  at  the  time  the  plaintiff  had  in  its  cars  numerous  pas- 
sengers (naming  them),  under  a  contract  of  safe  carriage  be 
tween  certain  terminal  points  on  its  road. 

That  passengers  were  in  the  car  that  was  demolished,  and 
each  and  all  of  them  received  severe  bodily  injuries  by  reason 
of  the  collision.  And  that,  by  reason  of  its  obligation  to  carry 
them  safely,  the  plaintiff  became  liable  to  and  was  compelled 
to  pay,  and  did  pay,  to  said  persons  so  injured  divers  sums  of 
money  (naming  the  amounts),  making  in  all  the  sum  of 
$2,827.67. 

The  plaintiff,  after  reciting  these  facts,  the  substance  of 
which  are  given,  made  the  following  averments  in  its  petition : 
**  Plaintiff  says  that  said  injuries  to  said  passengers  for  which 
it  became  liable,  and  for  which  plaintiff  was  compelled  to  pay, 
and  did  pay,  said  sums,  were  occasioned  wholly  by  the  negli- 
gence of  the  defendant  in  running  its  engine  into  plaintiff's 
train,  and  thereby  injuring  said  passengers  who  were  being 
carried  on  plaintiff's  train  in  the  way  and  manner  stated. 
Plaintiff  says  the  loss  sustained  by  it  in  the  payment  of  said 
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sum  of  $2,827.67  to  said  persons  aforesaid  was  occasioned 
wholly  by  the  negligence  of  the  defendant  in  running  its  said 
engine  into  the  train  of  this  plaintiff  as  aforesaid,  and  in  in- 
juring the  plaintiff's  passengers  as  aforesaid." 

Judgment  is  then  asked  for  the  amount  paid  in  damages, 
etc. 

A  general  demurrer  was  sustained  to  the  petition,  the  court 
below  holding  that  the  facts  alleged  presented  no  cause  of 
action. 

The  questions  arising  on  the  demurrer  are  interesting,  as 
well  as  important,  and;  if  the  averments  of  the  petition  pre- 
sented such  facts  as  the  argument  of  counsel  for  the  appellant 
contends  that  this  court  must  assume  existed,  there  would  be 
much  reason  for  holding  the  appellant  entitled  to  recover. 

The  claim  of  the  appellant  and  its  right  of  recovery  are 
based  solely  upon  the  alleged  negligence  of  the  appellee,  not 
for  an  injury  to  the  property  of  the  former,  but  for 
an  injury  to   the  person   of   its    passengers,    with  sufflekneror 
whom  the  appellant  had  contracted  to  carry  safely  p«titioB. 
from  one  point  of  its  road  to  another.      It  was  the 
duty  of  the  appellant,  as  held  by  this  court  k\  the  case  of  Louis- 
ville &  N.  R.  Co.  V,  Ritter's  Adm'r,  85  Ky.  368,  to  exercise 
the  utmost  degree  of  human  care,  diligence,  and  skill  in  order 
to  carry  its  passengers  safely;   and,  while  recognizing  this  as 
the  well-settled  rule  on  the  subject,  the  carrier  is  not  an  in- 
surer of  the  life  or  person  of  the  passenger,  and  can  only  be 
made  liable  on  the  ground  that  it  has   failed    to  exercise  this 
extraordinary  care  and  diligence  for  his  safety.      If,  therefore, 
this  is  a  case  where  the  one  company  has  been  compelled  to 
pay  damages  to  its  passenger  by  reason  of  an  injury  to  him 
caused  by  the  negligence  of  another  company,  and   for  that 
reason    is  seeking    indemnity,   the  neglect    of    the    company 
sought  to  be  charged  must  not  only  be  alleged,  but  the  further 
averment  of  a  state  of  facts  showing  the  right  of  recovery  by 
the  passenger  against  the  company  seeking  the  indemnity ; 
for,  if  no  liability  existed,  a  voluntary  or  coercive  payment  in 
settlement  of   the  damage  sustained  will   not   authorize  the 
assertion  of  such  a  claim. 

The  averment  that  the  liability  of  the  appellant  and  its  be- 
ing compelled  to  pay  the  money  were  caused  wholly  by  the 
negligence  of  the  defendant  must  be  construed  as  meaning  that 
the  appellant  was  entirely  blameless,  and,  being  without  fault, 
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assumed  the  liability  of  the  defendant  to  the  passenger  for  no 
other  reason  than  his  being  injured  when  in  appellant's  car; 
or  if  we  must  assume,  as  is  contended  should  be  done,  that 
the  language  **  wholly  to  blame"  means  the  plaintiff  was 
wholly  to  blame  as  between  the  plaintiff  and  the  defendant, 
still  there  is  no  averment  of  any  fact  authorizing  the  conclusion 
that  the  appellant  was  guilty  of  any  negligence,  or  of  such 
negligence  and  want  of  care  as  would  authorize  a  recovery  by 
the  passenger  by  reason  of  the  appellant's  failure  to  carry  him 
safely  to  his  destination. 

There  can  be  no  doubt  but  that  a  recovery  could  be  had  by 
the  appellant  against  the  appellee  if  the  injury  to  its  car  was 
the  subject  of  the  action,  but  for  an  injury  to  the  passenger  in 
its  car  caused  by  a  stranger  the  appellant  could  not  be  held 
liable,  unless  it  neglected  to  use  that  high  degree  of  diligence 
required  of  the  carrier  for  the  safety  of  its  passengers. 

We  are  asked  to  infer  from  the  statements  contained  in  the 
petition,  in  order  to  make  a  cause  of  action — First,  that  the 
words  **  wholly  to  blame"  apply  alone  as  between  the  plain- 
ti  »•  and  the  defendant;  and,  secondly,  to  assume  that  some 
nj^lect  or  want  of  diligence  must  have  been  shown  on  the 
part  of  the  plaintiff  to  authorize  a  recovery  by  the  passenger 
or  a  satisfaction  to  him  by  the  plaintiff  of  his  demand  for 
compensation.  It  is  manifest  that  at  such  a  crossing  it  was 
the  duty  of  the  appellant  or  those  in  charge  of  its  train  to  use 
every  precaution  the  highest  degree  of  diligence  could  suggest 
in  order  to  protect  the  passenger  from  danger,  or  from  being 
injured  by  approaching  trains  on  the  defendant's  line  of  rail- 
way. Still,  we  are  not  authorized  to  say,  in  the  absence  of 
any  averment,  that  the  appellant  had  failed  to  discharge  its 
duty  in  this  regard,  or,  if  it  failed  to  do  so,  the  extent  to  which 
its  neglect  or  want  of  diligence  contributed  to  the  injury. 

If  this  court  is  required  to  assume  that  the  appellant's  want 
of  care  and  diligence  gave  to  the  passenger  a  cause  of  action 
against  it,  for  the  same  reason  it  might  be  said  that,  but  for 
appellant's  fault,  the  accident  would  not  have  happened, 
or  that  it  was  tort  feasor  with  the  appellee.  The  appellant, 
recognizing  its  liability  to  the  passenger  by  the  payment  of 
this  money,  and  failing  to  allege  facts  showing  that  such  a 
liability  existed,  must  be  regarded  in  no  other  light  than  as 
one  having  compensated  the  passengers  for  the  wrong  done 
them  by  the  defendant,  and  now  seeking  to  be  substituted  to 
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their  right  as  against  the  appellee.  Where  both  parties  are 
negligent.,  and  the  one  to  a  less  extent  than  the  other,  there 
might  be  cases  in  which  the  greater  offender  may  be  held 
liable  by  the  lesser  offender  for  damages  incurred  by  the  joint 
act.  As  to  personal  injuries  where  each  wrongdoer  is  the  active 
participant  in  the  commission  of  the  injury,  but  one  to  a  less 
degree  or  extent  than  the  other,  we  have  been  cited  to  no 
case  where  contribution  can  be  had. 

The  cases  cited,  as  well  as  the  text-books,  establish  the  rule 
that,  where  two  or  more  persons  unite  and  are  guilty  of  a 
tort  resulting  in  injury  to  another,  for  the  injury  or  damage 
resulting  from  these  joint  or  concurrent  acts,  if  one  is  made 
liable  he  can  have  no  claim  for  indemnity  against  the  other; 
and,  on  the  other  hand,  where  one  commits  the  tortious  act, 
and  another,  by  reason  of  his  relation  to  the  party  committing 
it,  is  required  to  account  in  damages  to  the  party  injured,  he 
may  recover.  Gray  z/.  Gaslight  Co.,  114  Mass.  149;  Lowell 
V,  Railroad  Co.,  23  Pick.  24.  It  is  under  the  latter  rule  that 
the  appellant  is  asserting  its  claim,  and  it  might  be  well 
founded  if  the  negligent  act  of  the  appellee  causing  an  injury 
to  the  passenger  in  appellant's  car  gave  to  the  appellant  a  cause 
of  action,  as  it  did  for  the  injury  to  its  car. 

The  defendant  (appellee)  was  liable  to  the  passenger,  and 
no  liability  existed  on  the  part  of  the  appellant  unless  it  con- 
tributed to  the  injury,  or,  by  reason  of  its  own  fault,  the  pas- 
senger was  placed  in  danger;  and  if,  in  such  a  case,  the  one 
less  in  fault  than  the  other  can  recover,  the  facts  upon  which 
the  recovery  is  based  must  be  stated.  The  class  of  cases  in 
which  wrongdoers  are  held  as  not  being  in  pari  delicto  is  where 
the  one  asking  for  indemnity  was  not  an  actual  participant  in 
the  wrong,  but  by  reason  of  the  negligent  act  of  some  one 
acting  under  his  authority  the  liability  arises. 

In  the  case  of  Lowell  v.  Railroad  Co.,  the  railroad  company 
was  empowered  to  construct  its  road  across  the  highway  over 
which  the  city  of  Lowell  had  control,  and,  in  excavating  across 
the  road,  barriers  were  placed  near  the  cut  to  protect  travelers. 
The  workman  on  one  occasion  neglected  to  put  up  the  bar- 
riers, having  taken  them  down  to  enable  him  to  work.  A 
traveler  was  injured,  and  the  city  of  Lowell,  being  made 
liable,  sought  indemnity  against  the  railway,  and  recovered. 
Illustrations  of  the  rule  and  its  application  are  also  given  in 
that  case ;   as,  if  A,  with  a  forged  warrant,  should   arrest  E; 
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and  command  C,  showing  him  the  warrant,  to  confine  B  until 
he  could  carry  him  to  prison,  and  C,  being  ignorant  of  the 
forgery,  compel  B,  and  is"  made  liable,  C  may  sue  A  for  in- 
demnity, although  both  are  trespassers.  They  are  not,  how- 
ever, in  pari  delicto  ;  and  in  such  cases  the  principal  offender 
is  held  liable. 

And  so  in  this  case  the  principal  offender  would  be  held 
liable,  unless  it  appears  the  appellant's  negligence  a^  the  time 
contributed  to  the  injury.  If  so,  this  court  would  not  measure* 
the  degree  of  neglect  on  the  part  of  either  with  a  view  of 
giving  indemnity.  That  the  appellant  was  grossly  negligent 
or  slightly  negligent  will  not  be  determined  for  the  purpose  of 
ascertaining  whether  there  was  a  less  degree  of  neglect  on  its 
part  causing  the  injury  than  on  the  part  of  the  appellee. 

The  judgment  sustaining  the  demurrer  is  therefore  affirmed. 


ABSTRACTS  OF  RECENT  DECISIONS 

Release  of  Claim  for  Personal  Injuries — Setting  Aside  Settlement  for 
Improvidence—Improvidence  in  settling  a  claim  against  a  railroad 
company  for  personal  injuries  is  not  a  ground  for  setting  aside  a  re- 
lease executed  in  pursuance  thereof.  Barker  v.  Northern  Pac.  R. 
Co.,  (U.  S.  Cir.  Ct.  E.  D.  Mo.  E.  D.)  65  Fed.  Rep.  460. 

Same — Same — Offer  to  Return  Consideration  Received  for  Settle- 
ment,— To  set  aside  a  release  of  claims  for  personal  injuries  there 
should  be  an  offer  to  return  the  consideration  received  therefor. 
Barker  v.  Northern  Pac.  R.  Co.,  (U.  S.  Cir.  Ct.  E.  D.  Mo.  E.  D.)65 
Fed.  Rep.  460,  citing  Vandervelden  v.  Railway  Co.,  61  Fed.  54; 
Johnson  v.  Granite  Co.,  53  Fed.  569;  Gould  v.  Bank,  86  N.  Y.  75; 
Cobb  V,  Hatfield,  46  N.  Y.  533;  Thayer  v.  Turner,  8  Mete.  (Mass.) 
550;  Kimball  v.  Cunningham,  4  Mass.  502;  Doane  v,  Lockwood,  115 
111.  490,  4  N.  E.  500;  Railway  Co.  v,  Hayes,  (Ga.)  10  S.  E.  350; 
Burton  v.  Stewart,  3  Wend.  236;  Bain  v.  Wilson,  i  J.  J.  Marsh.  202; 
Jarrettz/.  Morton,  44  Mo.  275;  Hart  v,  Handlin,  43  Mo.  171;  Estes 
V.  Reynolds,  75  Mo.  563. 
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Phillipsburg  Horse  Car  Co, 

V, 

Fidelity  &  Casualty  Co. 

{Supreme  Court  of  Pennsylvania  March  19,  1894.) 

Indemnity  to  Street  Railway  Company  on  Account  of  Injury  Resulting 
trom  Accident — Scope* — A  policy  ol  insurance  indemnifying  a  horse-rail- 
way company  for  damages  because  of  injuries  to  persons  not  employes 
resulting  from  **  accident  to  or  caused  by  the  horses,  cars,  plants,  ways, 
works,  machinery,  or  appliances  used  in  the  business  of  the  insured  and 
described  in  the  application,"  does  not  indemniiy  the  company  against 
injuries  resulting  trom  the  use  of  omnibus  sleighs  which  are  not  de- 
scribed in  the  application,  although  the  use  of  such  sleighs  by  such  com- 
panies is  customary  m  the  jocaiity  when  the  tracks  are  obstructed  by 
snow  and  ice.     {Page  417.) 

Appeal  from  Northamoton  county  court  of  common  pleas. 
Reversed, 

W.  S.  Kirpatrick^  for  appellant. 

H.  J.  Steele  and  Russell  C.  Stewart,  for  appellee. 

Fell,  J. — The  policy  of  insurance  upon  which  this  action 
is  founded  was  issued  by  the  defendant   to  the   Phillipsburg 
Horse  Car  Company,    the    plaintiflf,  upon    an    application   in 
writing  in  which  the  insured  set  out  the  number  of 
miles  of  road  operated,  the  number  of  cars  and  horses  *'"**' 

in  use,  the  number  of  trips  per  day,  the  schedule  time,  and 
other  matters  intended  to  give  the  fullest  information  to  the 
insurer  of  the  character  and  extent  of  the  risk,  and  ended 
with  the  statement,  **  There  is  no  information  tending  to 
vary  the  risk,  except  as  herein  stated.*' 

The  insurance  was  **  against  all  liability  for  damages  for  or 
on  account  of  fatal  or  nonfatal  injuries  suffered  by  any  person 
or  persons,  other  than  employes  of  the  insured,  resulting 
from  any  and  every  accident  to,  or  caused  by,  the  cars,  horses, 
plants,  ways,  works,  machinery,  or  appliances  used  in  the 
business  of  the  insured,  and  described  in  the  application  here- 
for,  which  is  hereby  made  a  part  of  the  policy.** 
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The  plaintiff  owned  three  large  omnibus  sleighs,  which  were 
used  in  place  of  cars  whenever  the  tracks  were  obstructed  by 
snow  or  ice.  During  some  winters  they  were  used  for  a  few 
days  only,  during  others  for  weeks,  and  occasionally  for 
months.  They  bore  the  name  of  the  company,  and  were  a 
part  of  its  appliances  for  transportation.  No  mention  of 
these  was  made  in  the  application  for  insurance.  The  recov- 
ery against  the  car  company  was  for  injuries  sustained  by  a 
passenger  by  the  upsetting  of  one  of  these  sleighs,  and  the 
only  question  we  need  now  consider  is  whether  the  accident 
for  which  indemnity  is  claimed  is  within  the  terms  of  the  con- 
tract. 

The  verdict   could  have  been   properly  rendered,  and  can 
now  be  sustained,  only  upon  the  ground  that  the  contract  of 
insurance  covered  the  use  of  other  means  of  trans- 
Scopeof  portation  than  those  mentioned  in  the  application, 

poiieV  '  and  was  against  all  risks  incident  to  the  general 
business  of  the  company.  The  learned  judge 
before  whom  the  case  was  tried  entertained  this  view,  and,  in 
a  charge  in  which  the  merit  of  clea  r  and  distinct  statement 
is  conspicuous,  instructed  the  jury  that:  **The  words  de- 
scribed in  the  application  herefor,  limiting  the  liability  of  the 
company,  do  not  apply  to  the  machinery,  appliances,  plant, 
horses,  cars,  etc.,  described  in  the  application  of  insurance; 
but  they  apply  to  the  business  of  the  insured  *  described  in 
the  application  herefor,*  and  therefore  mean  more  than  acci- 
dents, etc.,  occurring  by  the  use  of  the  property  which  is  de- 
scribed in  the  application.** 

This  view  was  based  upon  the  construction  of  the  contract, 
and  the  fact,  of  which  there  was  evidence,  that  sleighs  were  at 
times  used  by  strcetr railway  companies  in  conducting  their 
b\isiness  in  the  section  of  country  in  which  the  plaintiff's  road 
was  operated. 

This  view  does  not  seem  to  us  to  be  correct.  The  words  of 
the  policy  limit  the  insurance  to  indemnity  from  liability  for 
damages  on  account  of  injuries  **  resulting  from  any  and  every 
accident  to,  or  caused  by,  the  horses,  cars,  plants,  ways, 
works,  machinery,  or  appliances  used  in  the  business  of  the 
insured,  and  described  in  the  application.**  The  insurance  is 
against  accidents  caused  by  certain  things  used  in  the  business, 
and  described  in  the  application,  not  things  used  in  the  busi- 
ness which  are  not  described  in  the  application.     There  was 
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testimony  that  for  some  years  the  car  company  had  used 
sleighs  when  its  tracks  were  obstructed  by  snow  or  ice,  and 
that  their  use  was  customary  under  the  same  circumstances  in 
neighboring  towns;  but  it  also  appeared  that  the  use  of 
sleighs  was  restricted  to  that  section  of  country,  and  that  it  was 
only  one  of  the  ways  in  common  use  of  overcoming  the  diffi- 
culties caused  by  snow  and  ice.  The  testimony  was  far  short 
of  establishing  a  use  so  general  that  the  parties  would  be  pre- 
sumed to  have  taken  it  into  consideration  in  entering  into  a 
contract. 

The  plaintiff  was  incorporated  as  a  horse-car  company,  and 
as  such  had  constructed  and  was  operating  a  street  railway  by 
horse  power.     The  use  of  any  other  vehicle  than  a  chaag*  trvm 
horse  car  was  not  authorized  by  its  charter,  and  »«tiiori»ed 
could  be  justified  only  as  a  means  of  overcoming  a  ^^|7"|7- 
temporary  interruption  of  its  operation,  resulting  deaaityeoB- 
from    an  emergency.     The  policy,   by  its  terms,   »»■'• 
was  based  upon  statements  made  in  the  application,  which 
were  to  be  considered  as  warranties;   and  it  was  restricted  to 
injuries  caused  by  or  to  certain  enumerated  ways,  means,  and 
appliances  used  in  the  business,  and  described  in  the  applica- 
tion.    The  defendants  would  not  have  been  liable,  under  the 
terms  of  the  policy,  if  the  motive  power  had  been  changed  by 
the  use  of  steam  or  electricity,  instcaJi  of  horses;   and  we  are 
not  able  to  see  that  the  result  is  different  when  one  kind  of 
vehicle  is  substituted  for  another. 

This  is  not  the  case  of  the  temporary  use  of  another  means 
of  transportation  upon  a  part  of  the  line,  made  necessary  by 
reason  of  the  accidental  destruction  of  cars,  tracks,  or  bridges, 
nor  of  the  use  of  plows  or  sweepers  to  clear  the  track ;  but  it 
was  an  entire  abandonment,  during  portions  of  the  winter  sea- 
son, of  the  use  of  the  road  as  a  horse  railroad,  and  the  substi- 
tution of  a  distinct  and  different  mode  of  transportation. 
Whether  the  risk  would  be  increased  or  diminished  would  de- 
pend upon  the  circumstances  of  the  particular  case,  but  it  is 
evident  that  the  risk  in  the  use  of  sleighs  differs  from  the  risk 
in  the  use  of  cars.  It  includes  the  danger  of  upsetting,  the 
chances  of  collision  with  other  vehicles,  the  liability  to  loss  of 
control  of  the  horses, — risks  which  are  minimized  in  the  use 
of  street  cars.  The  conditions  from  which  accidents  would 
probably  result  in  the  use  of  sleighs  differ  from  those  from 
which  they  are  likely  to  happen  in  the  use  of  cars;  and, 
2  (N.  8.)  A.  &  E.  R.  Cfts.  —27 
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whether  the  difference  is  great  or  small,  it  is  for  the  insurer 
to  decide  whether  he  will  accept  the  risk. 

We  are  therefore  of  opinion  that  the  sixth  point,  asking  for 
a  peremptory  instruction  for  the  defendant,  should  have  been 
affirmed  ;  and,  as  this  sustains  the  eighth  assignment  of  error, 
it  is  unnecessary  to  notice  the  other  assignments. 

The  judgment  is  reversed. 


ABSTRACTS   OF    RECENT   DECISIONS 

A  policy  of  insurance  indemnifying  a  street  railway  company 
against  all  liabilities  for  damages  on  account  of  injuries  resulting 
from,  or  caused  by,  the  "  horses,  cars,  ways,  works,  machinery  or 
appliances  used  in  the  business  of  the  insured  and  described  in  the 
application  "  does  not  insure  against  liability  for  injuries  sustained 
by  passengers  by  reason  of  the  overturning  of  a  sleigh  which  was 
substituted  for  the  cars,  where  the  ways,  means,  and  appliances 
enumerated  in  the  application  did  not  include  sleighs,  and  the  testi- 
mony failed  to  establish  such  a  general  use  of  such  vehicles  at 
times  when  the  operation  of  the  cars  was  prevented  by  snow  and 
ice  as  would  raise  a  presumption  that  such  a  use  was  taken  into 
consideration  when  the  contract  of  insurance  was  entered  into. 
Phillipsburg  Horse  Car  Co.  v.  Fidelity  &  Casualty  Co.,  (Pa.)  28 
Atl.  Rep.  824. 


Atchison,  Topeka  &  Santa  ¥t  R.  Co. 

V. 

Henry  (W.  T.). 

{Supreme  Court  of  Kansas,  Oct,  5,  1895.) 

Liability  of  Company  for  Assault  on  Passenger  by  Employe  [(1)  p.  444]. — 
The  contract  of  a  common  carrier  with  a  passenger  requires  the  carrier 
to  protect  the  passenger  against  interference  or  injury  arising  from  the 
negligence  or  wilful  misconduct  of  Us  servants  while  engaged  in  per- 
forming the  duties  which  the  carrier  owes  to  the  passenger;  and  where 
a  passenger  upon  a  railroad  train  is  unjustihably  assaulted  and  beaten  by 
an  employe  who  owed  him  the  duty  of  protection,  the  railroad  compaiiv 
is  responsible  for  his  acts  and  liable  for  the  injury  suffered.     {Page  423.) 

Liability  of  Company  for  False  Arrest  and  Imprisonment  of  Passenger. — 
A  railroad  company  which  is  carrying  passengers  is  liable  for  an  illegal 
arrest  and  the  false  imprisonment  of  a  passenger  caused  to  be  made  by 
the  conductor  m  charge  of  the  train  on  which  the  passenger  was  ridings 
while  acting  m  the  line  of  his  employment.     {Page  423). 
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Cicessive  Verdict. — Three  thoosand  dollars'  damages  for  an  assault 
upon  and  ihe  false  arrest  and  imprisonment  of  a  passenger  by  the  com- 
pany's servants  is  not  so  excessive  as  to  ir.dicate  passion  or  prejudice  in 
the  jury,  or  to  justify  tue  court  in  disturbing  tne  verdict.     {Ptx^^  425). 

Error  from  Sumner  county  district  court.     Affirmed. 

W.  T.  Henry  brought  an  action  against  the  Atchison,  To- 
peka  &  Santa  Fe  Railroad  Company  to  recover  damages  for 
injuries  sustained  by  him  on  account  of  the  alleged 
wrongdoing  of  the  company,  and  in  his  petition  •^■^ 
allged  that  on  January  9,  1890,  he  boarded  a  train  of  the  rail- 
road company  at  Kansas  City,  Mo.,  for  the  purpose  of  riding 
over  the  Southern  Kansas  Division  of  that  railroad  to  Wel- 
lington, Kan. ;  that  he  was  provided  with  a  ticket  or  stock 
contract  entitling  him  to  ride  over  the  road  between  the 
points  named;  and  that  the  conductor  in  charge  of  the  train 
refused  to  accept  his  ticket  or  stock  contract,  and  required 
him  to  pay  in  cash  the  sum  of  $7.50  for  his  transportation  to 
Wellington. 

In  the  second  count  of  his  petition  he  alleges  that,  while  he 
was  riding  as  a  passenger  and  deporting  himself  in  a  proper 
and  orderly  manner,  the  agents  and  servants  of  the 
company,  in  the  pretended  exercise  of  authority  to 
preserve  order  on  the  train,  wrongfully  and  wantonly  assaulted 
him  by  striking  him  on  the  head  and  body  several  times,  wi^h 
great  force  and  violence,  with  a  heavy  lantern,  thereby  causing 
him  to  suffer  great  injury  in  body  and  mind.  In  the  third 
count  it  is  alleged  that,  while  he  was  conducting  himself  in  a 
quiet  and  proper  manner,  the  defendant,  by  its  agents  and 
servants,  in  the  pretended  exercise  of  authority,  and  to  pre- 
serve order  in  and  about  the  train  at  Ottawa,  did  arrest  him, 
without  any  warrant  ©r  authority  of  law,  and  did  forcibly  re- 
move him  to  the  common  jail  of  the  county,  where  he  was 
detained  for  twelve  hours  without  any  reasonable  or  probable 
cause,  by  reason  of  which  he  suffered  great  physical  injuries, 
and  that  he  was  also  greatly  humiliated  and  injured  in  his  cir- 
cumstances and  credit. 

For  all   these   things   he   prayed  damages   in   the    sum  of 
$10,000. 

The  answer  of  the  defendant  was  a  general  denial. 

Henry  finally  withdrew  any  claim  for  the  amount  he  paid 
out  for  railroad  fare  from  Kansas  City  to  Wellington,  and  the 
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case  was  finally  submitted  upon  the  claims  in  the  second  and 
third  counts  of  the  petition. 

In  answer  to  special  interrogatories  which  were  submitted, 
the  following  findings  of  fact  were  made : 

**  (i)  On  what  train  of  cars  did  plaintiff  take  passage  from 
Kansas  City,  Mo.,  on  the  9th  day  of  January,  1890,  and  over 
what  road  did  the  same  run?  Ans.  On  Santa  F€  train,  on 
Santa  F^  road,  Southern  Kansas  Division. 

**(2)  In  what  car  in  said  train  did  plaintiff  first  take  pas- 
sage?    Ans.  Smoking  car. 

**(3)  How  long  did  he  remain  in  such  car  in  interrogatory- 
No.  2  mentioned  before  going  into  the  ladies*  car?  Ans.  A 
very  short  time;   say,  a  few  minutes. 

**(4)  Did  plaintiff  go  to  sleep  soon  after  taking  a  seat  in 
the  ladies'  car?     Ans.   He  did. 

**(5)  If  you  answer  interrogatory  No.  4  *Yes,*  state 
whether  he  remained  asleep  until  the  conductor  waked  him  up 
to  collect  his  fare?     Ans.  According  to  evidence,  yes. 

**(6)  How  many  times  did  the  conductor  wake  the  con- 
ductor wake  the  plaintiff  up,  and  state  to  him  in  regard  to  pro- 
ducing his  ticket  or  paying  his  fare,  before  plaintiff  paid  the 
same?  Ans.  Either  two  or  three  times;  asked  him  for  ticket 
three  times. 

**  (7)  What  was  the  name  of  the  conductor  on  the  train 
Januar}^  9,  1890?     Ans.    Eli  Parsons. 

**(8)  Upon  the  payment  of  plaintiff's  fare,  did  the  con- 
ductor give  him  a  receipt  therefor  ?     Ans.   Yes. 

'*  (9)  Was  not  the  plaintiff  under  the  influence  of  intoxicat- 
ing liquors  when  he  entered  the  train  at  Kansas  City  ? 
Ans.  To  a  certain  extent,  yes. 

**  (10)  After  plaintiff  had  paid  his  fare,  did  he  not,  at 
several  times  thereafter,  use  profane  and  vulgar  language 
while  in  the  ladies'  car?  Ans.  The  evidence  on  this  ques- 
tion is  contradictory.  We  think,  however,  that  he  used 
profane  words  a  few  times. 

**(ii)  If  you  answer  interrogatory  No.  10,  *  Yes,'  then 
please  state  whether  or  net  there  were  any  ladies  present  in 
the  car  at  the  time.     Ans.  Yes. 

'*(i2)  Is  it  not  a  fact  that,  while  in  the  ladies'  car,  the 
plaintiff  made  threats  of  doing  the  conductor  personal  injury 
and  violence  ?  Ans.  The  preponderance  of  evidence  is,  we 
think,  against  such  a  conclusion. 
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'*  (13)  If  you  answer  interrogatory  No.  12,  *  Yes,"  please 
state  if  such  threats  were  communicated  to  the  conductor 
by  any  of  the  passengers  in  said  car.     Ans.  *  *  * 

**  (14)  Was  not  the  plaintiff  drunk  and  boisterous  while  in 
the  ladies*  car  on  said  train  ?     Ans.   No. 

**(i5)  Is  it  not  a  fact  that  the  conductor  removed  the 
plaintiff  from  the  ladies'  car  to  the  smoker  on  account  of  his 
being  drunk  and  disorderly  ?     Ans.   No. 

'*  (18)  While  in  the  smoking  car,  did  not  the  plaintiff  have 
an  open  knife  in  his  hands,  and  was  not  such  a  knife  and 
the  blade  thereof  long  and  thin  ?     Ans.  Yes. 

* '  (19)  Did  not  the  plaintiff  while  in  the  smoking  car  threaten 
to  do  the  conductor  personal  violence  and  injury?  Ans.  No; 
we  think  not." 

'*(2i)  When  the  conductor  and  brakeman  came  into  the 
smoking  car,  did  the  plaintiff  have  the  knife  above  referred 
to  in  his  hands,  and  was  the  same  open?     Ans.  Yes. 

**  (22)  Did  not  some  of  the  passengers  in  the  smoking  car, 
when  the  conductor  and  brakeman  came  in,  say,  *  Look  out  ! 
he  [meaning  the  plaintiff]  has  got  a  knife  *  ?     Ans.  Yes. 

**  (23)  Did  not  the  brakeman  order  the  plaintiff  to  drop 
the  knife  before  striking  him  with  the  lantern  ?     Ans.   Yes. 

**  (24)  How  many  times  did  the  brakeman  order  the  plain- 
tiff to  drop  the  knife?     Ans.  Once. 

**  (25)  How  many  times  did  the  brakeman  strike  the  plain- 
tiff with  a  lantern  ?     Ans.  Three  times. 

**  (26)  Did  not  the  brakeman,  after  striking  the  plaintiff 
with  the  lantern  the  last  time,  say  to  him,  *  If  you  make 
such  a.  pass  at  me  again,  you  will  be  carried  out  of  this  car 
a  corpse,*  or  words  to  that  effect  ?     Ans.   Yes. 

**  {2^)  During  all  the  time  the  plaintiff  was  on  the  train  of 
cars,  what  was  the  treatment  and  demeanor  of  the  conductor 
to  him  ?  Ans.  His  treatment  of  and  demeanor  toward  the 
plaintiff  was  good,  with  the  exception  of  his  action  in  causing 
the  arrest  of  said  plaintiff." 

The  jury  returned  a  general  verdict  in  favor  of  Henry, 
and  assessing  damages  against  the  railroad  company  at 
$3000. 

Motions  to  set  aside  the  verdict  and  for  a  new  trial  were 
overruled,  and  judgment  was  awarded  for  the  amount  named 
in  the  verdict. 

The  railroad  company  alleges  error. 
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A.  A.   Hurd,   W,  Littleficld,  and   O.  J.  Wood  for  plaintiff 
in  error. 

J,  E.  Halsell  for  defendant  in  error. 

Johnston,  J.  (after  the  foregoing  statement). — At  the 
trial  the  plaintiff  below,  W.  T.  Henry,  relied  upon  two  grounds 
of  recovery:  One  for  the  alleged  assault  made  upon  him  by 
the  brakeman,  while  Henry  was  a  passenger  on  the 
AMitiMAi  train  of  the  railroad  company,  and  the  other  for 
■utoaeAt.  the  unlawful  arrest  alleged  to  have  been  made  at 
the  instance  of  the  railroad  company  while  he  was 
a  passenger  upon  the  train,  and  his  illegal  imprisonment  for 
about  12  hours  in  the  jail  of  Franklin  ounty. 

Henry  was  a  farmer  and  stock  shipper,  who  made  a  ship- 
ment of  cattle  from  Wellingon  to  Kansas  City  in  January, 
1890,  and  who,  in  consideration  of  the  shipment,  received  a 
ticket  or  stock  pass  entitling  him  not  only  to  accompany  the 
cattle  to  Kansas  City,  but  to  a  return  passage  from  that  place 
to  Wellington.  On  the  return  trip  he  was  unable  to  find  his 
stock  pass,  and  was  required  by  the  conductor  to  pay  a  cash 
fare.  Some  difficulty  arose  between  him  and  the  conductor 
concerning  the  collection  of  the  fare,  in  which  it  was  con- 
tended by  the  employes  of  the  company  that  Henry  became 
profane,  violent,  and  abusive,  and  threatened  violence  to  the 
conductor.  It  is  claimed  that  the  threats  were  communicated 
to  the  conductor,  who,  when  passing  through  the  train,  ac- 
companied by  a  brakeman,  found  Henry  with  an  open  knife 
in  his  hand  in  a  threatening  attitude;  that  the  brakeman 
approached  him,  and  demanded  that  he  should  throw  the 
knife  down,  but  Henry  refused,  when  the  brakeman  struck 
him  three  times  upon  the  head  with  a  lantern. 

The  theory  of  the  railroad  company  was  that  Henry  was 
drunk,  abusive,  and  violent;  that  he  had  become  enraged 
because  of  the  collection  of  his  fare,  and  had  threatened 
the  lives  of  the  employes  of  the  company;  and  that,  with 
an  open  knife,  he  was  endeavoring  to  carry  out  his  threats 
at  the  time  he  was  attacked  by  the  brakeman;  and  that, 
theiefore,  the  conductor  and  brakeman  were  justified  in  com- 
mitting the  assault  upon  Henry  and  inflicting  upon  him  the 
punishment  which  they  did. 

On  the  other  hand,  Henry  claims  that  he  was  not  drunk 
or  disorderly;  that  while  he  complained  of  the  collection  of 
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his  fare,  and  the  failure  to  return  it  after  his  stock  pass  had 
been  found,  he  made  no  threats  against  the  conductor,  nor 
any  attempt  to  attack  him  with  a  knife  or  in  any  other 
manner.  He  claimed  that  he  was  using  his  knife  to  cut  a 
chew  from  a  plug  of  tobacco  which  he  held  in  his  hand. 

The  jury  have  specially  found,  upon  conflicting  evidence, 
that,  while  Henry  used  some  profane  langunge  on  the  train, 
he  was  not  drunk  or  boisterous;  that  he  made  no  threats  of 
doing  personal  injury  or  violence  to  the  conductor  upon 
either  of  the  cars  on  which  he  rode.  There  was  a  further 
finding  that  the  brakeman  struck  Henry  twice  after  he  had 
dropped  the  knife. 

According  to  the  testimony  which  was  accepted  by  the 
jury,  the  action  of  the   brakeman  in  assaulting  Henry  was  a 
gross  violation  of  the  duty  of  the  railroad  company  Liawiitjor 
towards    a    passenger.     As   the    relation    of  car-  ••■"p*"^'*' 
rier  and  passenger  existed,  he  was  entitled  to  the  ^utmmfrbj 
highest  degree  of  care  and  protection  against  vio-  •■p1©j». 
lence  or  interference  by  others  so  long  as  he  conducted  him- 
self in  a  proper  manner.     If,  through  the  negligence  of  the 
company  in  affording  him  the  care  and  protection  to  which 
he  was  entitled,  the   passenger  had  suffered  an  injury,  the 
company  would  be  liable;  and  certainly  the  liability  is  no 
less  where  the  injury  is  intentionally  inflicted  by  an  employ^ 
of  the  company  who  was  required  to  exercise  care  and  pro- 
tection towards  the  passenger. 

It  is  true,  if  Henry  was  drunk  and  disorderly,  and  his 
conduct  such  as  to  render  his  presence  offensive  or  danger- 
ous, they  would  have  been  justified  in  excluding  him  from 
the  train ;  and  it  is  also  true,  as  contended  by  the  company, 
that  the  brakeman  and  conductor  might  repress  acts  of  vio- 
lence on  his  part,  and  under  certain  cricumstances  defend 
themselves  or  repel  a  threatened  attack.  The  finding  of  the 
jury,  however,  makes  the  brakeman  the  aggressor,  and  his 
attack  upon  the  passenger  unjustifiable.  Stewart  v.  Railroad 
Co.,  90  N.  Y.  588;  Ray,  Neg.  Imp.  Dut.  §§  106,  107. 

It  is  next  contended  that  the  company  is  not  liable  for  the 
illegal  arrest  and  false  imprisonment  of  Henry.     The  arrest 
was   made  without  a  warrant,  and   the  imprison- 
ment continued  for  about  12  hours  in  the  county  Liabiift7ft»r 
jail  of  Franklin  County.     It  occurred  about  one  'aiwarrMt. 
half  an  hour  after  the  termination  of  the  difficulty 
on  the  train,  at  a  time  when  Henry  was  quiet  and  orderly. 
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When  the  train  reached  Ottawa,  the  conductor  reported  the 
occurrence  of  the  difficulty  to  the  superintendent,  who  ad- 
vised that  Henry  should  be  taken  from  the  train.  The  con- 
ductor inquired  for  an  officer,  and,  when  one  was  found, 
they  went  together  into  the  train,  where  the  conductor 
pointed  out  Henry,  who  was  at  once  arrested  by  the  officer, 
and  taken  to  prison.  Under  these  circumstances,  there  can 
be  but  little  doubt  that  the  conductor  procured  the  false 
arrest  to  be  made  while  in  the  line  of  his  employment,  and 
at  a  time  when  the  relation  of  passenger  and  carrier  existed 
between  the  company  and  Henry. 

It  is  well  settled  that  when  one  in  charge  of  a  train,  and 
engaged  in  the  business  which  has  been  entrusted  to  him 
by  the  company,  causes  the  arrest  of  a  passenger,  the  com- 
pany for  which  he  is  acting  cannot  escape  liability.  Ac- 
cording to  the  testimony  which  the  jury  believe,  Henry  was 
arrested  at  midnight,  when  he  was  quietly  seated  in  a  car; 
and,  without  process  or  any  information  as  to  the  cause  of 
his  arrest,  he  was  hurrried  from  the  train,  and  placed  in  jail, 
where  he  was  searched,  and  shut  up  until  about  noon  the 
next  day.  The  action  of  the  conductor,  who  must  be  held 
to  have  been  acting  for  the  company,  was  clearly  a  breach 
of  the  contract  between  the  carrier  and  the  passenger,  which 
required  that  Henry  should  be  carried  in  safety  to  his  desti- 
nation, and  protected  from  interference  by  strangers  or  against 
the  misconduct  of  the  company's  servants.  Where  the  re- 
lation of  carrier  and  passenger  exists,  it  is  held  that  no  matter 
what  the  motive  is  which  causes  a  servant  of  the  carrier  to 
commit  an  unlawful  act,  or  to  wrongfully  inflict  an  injury 
upon  a  passenger,  the  carrier  is  responsible  for  the  act  and 
its  natural  and  legitimate  consequences.  Dwinelle  2/.  Rail- 
road Co.,  120  N.  Y.  122;  Hamel  v.  Ferry  Co.  (Sup.)  6  N. 
Y.  Supp.  102 ;  Palmeri  v.  Railroad  Co.  (N.  Y.)  30  N.  E. 
looi ;  Gillingham  v.  Railroad  Co.,  35  W.  Va.  588,  Ray,  Neg. 
Imp.  Dut.  §  109. 

There  is  some  testimony  tending  to  show  that  the  officer 
who  made  the  arrest  was  employed  by  and  received  com- 
pensation from  the  railroad  company.  Some  testimony  of 
an  objectionable  nature  in  regard  to  his  authority,  as  well  as 
in  regard  to  the  authority  of  the  superintendent,  was  re- 
ceived: but  in  view  of  the  conclusion  that  has  been  reached, 
that   the  conductor,  acting  in   the  line  of  his  employment, 
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caused  the  arrest  to  be  made,  the  objectionable  testimony 
with  respect  to  the  authority  of  the  police  officer  and  of  the 
superintendent  becomes  immaterial. 

The  final  complaint  is  that  the  damages  awarded  by  the 
jury  are   excessive,  but   the  view  which   the  jury  has  taken 
of  the  facts  would  justify  the  allowance  of  punitive 
damages  against  the  company,  and,  looking  at  all  j*^*"']j* 
the  circumstances  of  the  case,  we  cannot  say  that 
the  award  of  $3,000  is  so  excessive  as  to  indicate  passion  or 
prejudice   in   the  jury,  or  justify  the  court  in  disturbing  the 
verdict. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  justices  concurring. 


Lampkin  (Lyman) 
Louisville  &  Nashville  R.  Co. 

{Supreme  Court  of  Alabama,  April  11.  1895.) 

Liability  of  Company  for  Assault  on  Passenger  by  Employe  [(1)  p.  444]. — 
A  railroad  company  is  liable  to  a  passenger  for  injuries  sustained  by 
reason  of  an  assault  committed  upon  him  by  a  brakeman  in  iis  employ. 
(Pai^e  427.) 

Sufficiency  of  Complaint  by  Passenger  for  Injuries  Inflicted  by  Employe 
of  Company.— A  complaint  by  a  passenger  against  a  railroad  company 
to  recover  for  personal  injuries  alleg:ed  to  have  been  sustained  by  the 
tortious  acts  of  an  employ6  of  the  defendant  which  alleges  that  while 
he.  plaintiff,  was  on  board  a  refjular  passenger  train,  having  paid  the  full 
fare  demanded,  one ,  a  brakeman  or  flagman  or  employe  of  defend- 
ant.cursed  and  otherwise  abused  him.  and  that  when  he  was  leaving  the 
train  at  his  destination  such  employe  assaulted  and  beat  him.  suffi- 
ciently charges  that  the  acts  complained  of  were  committed  against  the 
plaintiff  while  he  was  a  passenger,  by  a  brakeman  in  the  service  and  em- 
ployment of  the  defendant,  while  in  the  discharge  of  his  duties  as  such. 
{Pa^e  428.) 

Sufficiency  of  Caption  of  Minute  Entry  of  Judgment — Designation  of 
Railroad  Company  by  Initials — Although  the  caption  of  the  minute  entry 
of  a  judgment  may  be  irregular  because  designating  the  defendant  rail 
road  company  by  initials,  yet  if  the  summons,  complaint,  and  all  other 
papers  in  the  cause  set  out  the  name  of  the  defendant  in  full,  and  suffi- 
ciently indicate  to  whom  the  initials  referred,  objection  to  the  irregu- 
larity is  without  force.    KP(^^  428.) 

Appeal  from  Decatur  city  court.     Reversed. 
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This  was  an  action  of  tort  brought  by  the  appellant^ 
Lyman  Lampkin,  against  the  appellee,  the  Louisville  &  Nash- 
ville Railroad  Company,  to  recover  damages  for  an 
Case  itated.  alleged  breach  of  duty  to  plaintiff  by  reason  of  an 
alleged  assault  committed  upon  plaintiff  by  one  of  the  de- 
fendant's brakemen,  while  the  plaintiff  was  a  passenger  upon 
one  of  defendant's  passenger  trains. 

The  complaint,  after  alleging  that  the  defendant  was  a  rail- 
road corporation,  engaged  in  the  business  of  the  carriage  of 
passengers  for  hire,  continued  as  follows:    •*  Plain- 
^^^'  tiff  avers  that   on,  to   wit,  the  9th   day  of  June, 

1890,  he  boarded  defendant's  regular  passenger  train  (the 
same  being  used  by  defendant  for  the  carriage  and  transpor- 
tation of  passengers)  at  Athens,  Alabama,  and  paid  defend- 
ant's agent,  the  conductor  of  said  train,  full  fare  for  a  first- 
class  passage  to  Decatur,  Alabama ;   that  while  en  rouU,  and 

on  the  way  to  Decatur,  one ,  who  was  a  brakeman  or 

flagman  on  defendant's  train,  and  an  employ^  of  defendant, 
used  vile  and  insulting  language  to  plaintiff,  calling  him  op- 
probrious names,  improper,  indecent,  vulgar, and  obscene  lan- 
guage, threatening  at  the  same  time  bodily  hurt  to  plaintiff; 
that  upon  the  arrival  of  defendant's  train  at  Decatur,  Alabama, 
and  while  plaintiff  was  in  the  act  of  getting  off  of  defendant's 

train,  said (whose  name   is  to  the   plaintiff  unknown), 

employe  of  defendant,  as  aforesaid,  wrongfully  did  assault 
and  beat  plaintiff,  by  striking  him  over  the  head,  knocking 
him  off  of  defendant's  car,  and  wounding  plaintiff  by  cutting 
great  gashes  in  his  head,  from  which  the  blood  flowed  pro- 
fusely, at  the  same  time  cursing  plaintiff  in  the  most  profane 
language." 

The  defendant  demurred  to  this  complaint  on  the  grounds: 
(i)  It  does  not  give  the  name  of  the  person  whom  it  alleges 
was  in  the  employ  of  the  defendant,  and  who  committed  the 
act  complained  of. 

(2)  It  is  repugnant,  in  that  it  alleges  that  said  person  was 
a  flagman  or  brakeman,  without  showing  which,  or  the  nature 
of  his  employment. 

{3)  The  complaint  does  not  allege  that  the  injury  com- 
plained of  was  done  by  said  person  in  the  line  of  his  employ- 
ment as  a  servant  of  this  defendant. 

{4)  Said  complaint  does  not  allege  that  the  act  complained 
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of  was  done  in  the  execution  of  the  business  of  this  defend- 
ant. 

(S)  It  is  not  alleged  in  the  complaint  that  the  acts  com- 
plained of  were  done  in  execution  of  orders  given  by  the 
defendant. 

Upon  the  submission  of  the  cause,  upon  these  demurrers, 
the  court  sustained  them,  and  the  plaintiff  declining  to  amend 
his  complaint,  the  cause  was  dismissed. 

In  the  minute  entry  of  the  judgment,  the  title  of  the  case 
was  written  as  follows:  **  Lyman  Lampkin  z/.  L.  &  N.  R.  R. 
Co."  The  plaintiff  appeals,  and  assigns  as  error  the  judg- 
ment sustaining  the  demurrer  of  the  defendant,  and  dismissing 
the  plaintiff's  cause. 

O.  Kyle,  for  appellant. 
Harris  &  Eyster,  for  appellee. 

Haralson,  J. — In  Goddard  v.  Railroad  Co.,  57  Me.  202^ 
in  discussing  the  question  now  before  us,  the  court  says: 
*  *  The  carrier's  obligation  is  to  carry  his  passenger 
safely  and  properly,  and  to  treat  him  respectfully;  ^"f *r.***" **' 
and  if  he  intrusts  the  performance  of  this  duty  to 
his  servants,  the  law  holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.  *  *  *  He  must  not  only  pro- 
tect his  passengers  against  the  violence  and  insults  of  stran- 
gers and  co-passengers,  but  a  fortiori  against  the  violence 
and  insults  of  his  own  servants.*'  To  the  same  effect  is  the 
case  of  Railroad  Co.  v.  Flexman,  103  111.  546,  in  which  it  is 
held  that  a  contract  exists  between  a  common  carrier  and  its 
passengers  to  use  all  reasonable  exertion  to  protect  its  pas- 
sengers from  insult  or  injury  from  fellow-passengers,  and 
which  is,  also,  a  guaranty  on  behalf  of  the  carrier  that  it  will 
protect  them  against  personal  injury  and  insult  from  the 
agents  in  charge  of  the  train.  Any  other  rule,  it  is  there  well 
said,  would  place  the  traveling  public  at  the  mercy  of  any 
reckless  employ^  a  railroad  company  might  see  fit  to  employ, 
greatly  impairing  the  personal  security  of  the  passenger. 
Bryant  v.  Rich,  106  Mass.  180 ;  Craker  v.  Railroad  Co.,  36 
Wis.  657,  McKinley  v.  Railroad  Co.,  44  Iowa  314;  Sherley 
V.  Billings,  8  Bush  147;  Railroad  Co.  v.  Burke,  53  Miss. 
200. 

The  same  question  has  been  well  considered  in  this  state, 
and   it   may  be  regarded  as  settled,   generally,   as  declared 
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above.  And  the  line  has,  also,  been  carefully  and  distinctly 
drawn,  between  such  acts  as  are  here  complained  of,  when 
committed  by  an  agent  of  the  railroad,  while  acting  in  the  line 
and  discharge  of  his  duty,  and  when  committed  by  him  as  an 
individual,  and  not  connected  with  his  service  to  his  company. 
Railroad  Co.  v.  Whitman,  79  Ala.  328;  Lilley  ^^  Fletcher, 
81  Ala.  234,  I  South.  273;  Railroad  Co.  v.  Frazier,  93  Ala. 
45;  Railroad  Co.  7k  Seales,  100  Ala.  368;  Collins  v.  Rail- 
road Co.,  (Ala.)  16  South.  142;  Gilliam  v.  Railroad  Co.,  70 
Ala.  269;  and  authorities  cited  in  these  cases. 

It  sufficiently  appears  from  the  complaint  that  the  acts 
charged  were  committed  on  and  to  the  plaintiff,  while  he  was 
iBjarj  bj  ^  passenger  on  the  defendant's  train,  by  a  brake- 
■erTRDtor  man  in  the  service  and  employment  of  the  def end- 
carrier.  ^^^^  while  in  the  discharge  of  his  duties  as  such, 
when  he  owed  and  could  not  deny  protection  to  the  plaintiff, 
and  could  not  wilfully  insult  and  maltreat  him  in  the  manner 
alleged. 

The  demurrer  to  the  complaint  was  improperly  sustained. 

There  was  nothing  in  the  objection  that  in  the  caption  of 
the  minute  entry  of  the  judgment  the  clerk  employed  the 
initial  letters,  **  L.  &  N.  R.  R.  Co.,"  for  the  cor- 
irr««niRr  porate  name  of  the  defendant,  and  that  said  entry 
judffmeBt.  will  not.  for  that  reason,  support  this  appeal  against 
the  defendant  company.  In  the  summons  and 
complaint  and  all  other  papers  in  the  cause  the  corporate 
name  of  the  defendant  is  set  out  in  full.  These,  when  re- 
ferred to,  show  plainly  enough  who  the  defendant  is,  as  indi- 
cated by  these  initial  letters.  It  was  an  irregularity,  how- 
ever, which  should  be  avoided  in  such  proceedings.  Boiling 
V.  Speller,  96  Ala.  270  Blackman  v.  Hardware  Co.,  (Ala.)  17 
South.  — . 

Reversed  and  remanded  to  the  circuit  court  of  Morgan 
county,  the  city  court  of  Decatur  having  been  abolished. 

Brickell,  C.J.,  not  sitting. 
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Sharer  (Mary) 

V. 

Paxson  (Edward  M.)  ei  a/.,  Receivers  of  the  Philadelphia  & 

Reading  R.  Co. 

{Supreme  Court  of  Pennsylvania,  Oct,  7,  1895.) 

Injury  to  Passenger  Pushed  off  Moving  Car  by  Employe  [(1)  p.  444] — 
Conclusiveness  of  Finding  of  Jury^ — A  finding  by  the  jury  upon  conflict- 
ing evidence  that  plaintifl's  intestate,  while  attempting  to  board  a  mov- 
ing car,  and  while  standing  on  the  step  tliereof,  with  a  Arm  hold  on  each 
side  rail,  had  his  hold  broken  by  an  eniploy6  of  the  company,  who 
pushed  him  ofl  the  car,  whereby  he  rect^^ived  the  injuries  which  resulted 
in  his  death,  will  not  be  disturbed  on  appeal.     {Page  430.) 

Same— Contributory  Negligence  [(1)  p.  293]  as  Relieving  Company  from 
Consequences  of  Tortious  Act  of  Employee — The  negligence  of  the  de- 
ceased in  attempting  to  get  on  the  moving  car  cannot  relieve  the  com- 
pany from  responsibility  for  the  consequences  of  the  wrongful  act  of  the 
employe  in  pushing  the  deceased  from  the  car  after  he  had  succeeded 
in  gel  ting  on.     KPt^ge  430.) 

Admissibility  In  Evidence  of  Railroad  Ticket  Found  In  Pocket  of  De- 
ceaseds— A  ticket  entitling  deceased  to  passage  on  the  train  from  which 
he  was  pushed  off,  which  was  found  in  his  pocket  after  liis  removal  to 
the  hospital,  was  admissible  In  evidence,  although  it  was  not  shown  that 
the  ticket  was  purchased  or  owned  by  him  at  the  time  of  tlie  accident, 
or  that  pursuant  to  it  he  was  attempting  to  get  on  the  train.    {Page  i^'}^\^ 

Cure  of  Erroneous  Admission  of  Declarations  of  Deceased. —  Error  in 
admittini;  declarations  of  the  deceased  was  cured  by  the  withdrawal  of 
the  evidence  in  relation  to  it  and  an  instruction  to  the  jury  to  disregard 
it.     (Page^zi.) 

Appeal  from  Lycoming  county  common  pleas.     Affirmed, 

The  fourth  specification   of  error  was  as    follows:    **The 
court    erred    in    overruling    the  objection  of  the  defendants' 
counsel  to  the  admission  in  evidence  of  the  ticket 
found    by    the    witness    Harry  Sweet  in  the  vest  gpeefiieation 
pocket  of  Ellet  Sharer,  the  deceased,  after  his  re-  ofe«r«r. 
moval   to  the  hospital,  which  objection,  and  the 
ruling  of  the  court   thereon,  is    as  follows;    'Philadelphia  & 
Reading  Railroad  ticket,  Williamsport  to  Newberry,  shown 
witness  (Harry  Sweet).     Q.    Do  you   recognize   that  ticket? 
A.  Yes,  sir.     Q.   Where  did  you  get  it?     A.   From  his  vest 
pocket.      It  laid  on  the  floor.      By  the  Court :   Sharer's  vest 
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pocket?  A.  Yes,  sir.  By  Mr.  McCormick:  We  offer  this 
ticket  in  evidence.  By  Mr.  Reading:  The  offer  is  objected 
to — First,  because  it  is  not  shown  that  the  ticket  was  pur- 
chased or  owned  by  Ellet  Sharer  at  the  time  of  the  accident, 
nor  that  it  was  pursuant  to  it  that  he  was  attempting  to  get 
upon  the  train ;  second,  because  irrelevant  and  immaterial.  By 
the  Court :   We  will  admit  it  and  seal  a  bill  for  defendants.* " 

/o/in  G,  Readmg,  Jr, ,  for  appellants. 

/.  C.  Hill,  Henry  C.  McCormick^  and  Seth  T,  McCormick, 
for  appellee. 

McCOLLUM,  J. — The  jury  found  that  the  plaintiff's  hus- 
band was  standing  upon  the  step  of  the  car,  with  a  firm  hold 
Injury  to  pun-  on  each  side  rail,  and  that  while  in  this  position 
Neiiger  uy  lor-  the  Company's  servant  broke  his  hold  on  the  rails, 
Mrvau\-cun-  ^"^  pushed  him  from  the  step,  and  that  in  conse- 
ciuMiTeiiesi  of  quence  of  this  action  of  the  servant  he  received  the 
fliiiiiog.  injury  which  resulted  in  his  death.     The  evidence 

was  sufficient  to  warrant  the  finding,  and  the  instructions  in 
regard  to  it  were  clear  and  impartial. 

The  testimony  of  R.  C.  English  was  direct  and  positive, 
and  it  was  corroborated  by  the  testimony  of  Ellis  Shaffer. 
True,  it  was  contradicted  by  a  number  of  witnesses  called  by 
the  company,  but,  if  the  facts  involved  in  the  finding  were 
material,  they  were  for  the  jury  upon  the  whole  testimony  in 
relation  to  the  occurrence. 

It  is  contended,  however,  that,  inasmuch  as  the  deceased 
reached  the  position  from  which  he  was  pushed  while  the 
train  was  moving,  his  own  negligence  contributed  to  his  death, 
and  is  a  bar  to  this  action.  The  attempt  to  board 
tribatorj  nef-  21  moving  train  is  undoubtedly  a  negligent  and  haz- 
iifreiiceon  ardous  act,  but  if  it  is  successful,  and  the  negligent 
nJbmt' "  party  gets  safely  upon  the  car,  it  will  not  justify 
or  excuse  the  subsequent  negligence  of  the  com- 
pany or  its  servants  by  which  he  is  injured.  The  rights  of 
Sharer  in  the  position  from  which  he  was  thrown  were  the 
same  as  if  he  had  taken  it  before  the  train  started,  or  as  the 
rights  of  a  passenger  who,  while  the  train  is  moving,  leaves  his 
scat  in  the  body  of  the  car,  and  stands  on  the  platform  of  it. 
He  was  on  the  car  when  the  negligence  of  the  company  inter- 
vened and  hurled  him  from  it.  His  presence  there  was  not 
the  proximate  cause  of  his  death.     The  peril  involved  in  get- 


^'*C^^'J  CARRIERS  OF  PASSENGERS  431 

Sharer  v.  Paxson  lajary  by  Employat 

ting  there  was  passed,  and  the  negligence  or  misconduct  of 
which  he  was  the  victim  was  not  included  in  the  risks  to 
which  his  position  exposed  him.  Railway  Co.  v.  Boudrou, 
92  Pa.  St.  475.  If  he  had  been  thrown  from  the  car  by  an 
ordinary  jolt  of  it,  as  was  the  plaintiff  in  Railroad  Co.  v,  Hoo- 
sey,  99  Pa.  St.  492,  he  might  have  been  considered  as  having 
voluntarily  exposed  himself  to  or  assumed  a  risk  incident  to 
his  position,  and  thereby  caused  or  contributed  to  the  injury 
he  received.  But  he  had  no  reason  to  anticipate  the  act  which 
caused  his  death,  and  to  push  him  from  the  step  under  the 
circumstances  established  by  the  verdict  was  as  great  an  out- 
rage as  to  push  from  the  platform  while  the  train  is  moving 
any  passenger  who  may  be  found  standing  upon  it. 

The  negligence  of  the  deceased  in  attempting  to  get  on  the 
moving  car  cannot  relieve  the  company  from  responsibility  for 
the  consequences  of  the  negligent  act  committed  by  its  em- 
ploy6  after  the  former  accomplished  his  purposp.  He  was  law- 
fully upon  the  steps  of  the  car,  and  entitled  to  the  rights  of  a 
passenger  in  it.  This  sufficiently  appeared  by  the  ticket  in 
his  possession.  The  risk  he  ran  in  getting  there  was  no 
abridgment  of  his  right  to  pass  from  the  step  to  the  platform 
and  thence  to  a  seat  in  the  car. 

The  company's  principal  contention  is  that  under  all  the 
evidence  in  the  case  the  court  should  have  directed    . .  ,  ,,„,. 
the   jury  to  find  for   the  defendant,  and  we    arc  or  railroad 
clearly  of  opinion  that  it  cannot  be  sustained.     We  ticket  in 
discover  no  error  in  the  instructions  or  in  the  ruling  *'  *"*** 
complained  of  in  the  fourth  specification. 

If  there  was  error  in  the  admission  of  the  declaration  of  the 
deceased,  it  was  cured   by  the  withdrawal  of  the  firroneoya 
evidence  in  relation  to  it,  and  the  instruction  to  ;;'™l7a\To.*of 
the   jury  to  disregard  it.     The   specifications  are  deeMaed. 
overruled. 

Judgment  affirmed. 
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Krantz  (Joseph) 

V. 

Rio  Grande  Western  R.  Co. 

0 

{Supreme  Court  of  Utah,  Ati^ust  31,  1895.) 

Liability  of  Company  for  Tortious  Acts  of  Employee  [(1)  p.  444]  Termina- 
tion of  Relation  of  Carrier  and  Passenger.— Plaintiff,  an  itinerant  mer- 
chant, having  left  a  train  at  his  destination,  in  a  sparsely  settled  coun> 
try,  wallced  towards  the  section  house  to  dispose  of  his  wares,  and  was 
assaulted  by  defendant's  section  foreman,  and  driven  back  to  the  sta- 
tion. fn)m  whence  he  was  ejected  by  the  foreman  and  threatened  with 
death  if  he  did  not  leave,  ail  of  which  was  witnessed  by  the  station 
agent.  Held,  that  the  company  was  not  liable  for  the  tortious  acts  of 
the  foreman,  sinCe  at  the  time  of  their  commission  tlie  relation  of  car- 
rier and  passenger  did  not  exist.     {Page  ^^^,) 

Same  —Failure  of  Station  Agent  to  Protect  Person  in  Station— Liability 
of  Company. — After  these  assaults,  plaintiff,  in  fear  of  the  threat,  left  the 
station  and  started  to  walk  on  the  track,  but  was  overtaken  by  two  per- 
sons who  assaulted  and  robbed  him.  after  which  he  returned  to  the  sta- 
tion, and  while  talking  to  tiie  agent,  was  again  brutally  assaulted  by  the 
foremen  and  the  two  persons  who  had  robbed  him,  the  agent  being 
there  present  but  refusing  to  assist  him  beyond  ordering  all  the  persons 
from  tiie  station,  and  plaintiff  after  again  being  driven  out  was  obliged 
to  walk  40  miles  to  another  station.  Held,  that  it  was  the  duty  of  the 
station  agent  to  have  protected  plaintiff,  and  that  for  his  failure  to  do 
so  the  company  was  liable.     (/*^^^435.) 

Excessive  Damages. — Four  thousand  dollars  is  not  excessive  damages 
insuchac^se.     (Paa^e  A,yj,) 

Reversal  of  Order  for  New  Trial — Judgment  Absolute  by  Appellate  Court 
— Where  on  appeal  from  a  motion  granting  a  new  trial,  the  order  is  re- 
versed, if  there  is  no  reason  for  remanding:  the  cause  for  a  new  trial,  the 
appellate  court  will  affirm  the  judgment  originally  rendered.  (Page 
437.) 

Appeal  from  district  court,  Third  district.  Reversed  in 
part  and  affirmed  in  part. 

E.  W.  Taylor  and  C.  S.  Varian,  for  appellant. 
Bennett,  Marshall  &  Bradley,  for  respondent. 

Smith,  J. — In  this  cause,  appellant,  the  plaintiff  below, 
brought  suit  to  recover  damages  on  account  of  alleged  per- 
sonal injuries  inflicted  by  the  respondent's  servants. 
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There  are  two  counts  in  the  complaint,  and  upon  the  trial 
a  verdict  was  directed  for  the  respondent,  the  defendant  be- 
low, upon  the  first  count,  and  a  verdict  returned 
in  favor  of  the  appellant,  plaintifif   below,    in  the 
sum  of  S4000  upon  the  second  count. 

The  record  discloses  the  following  facts:  Upon  the  i8th  of 
July,  1892,  appellant  boarded  one  of  the  passenger  trains  of 
respondent  at  the  station  of  Sunnyside,  in  this  ter- 
ritory, and  paid  his  fare  to  the  next  station,  Lower 
Crossing,  where  he  alighted  from  the  train.  Appellant  was 
51  years  of  age,  and  a  travelling  merchant  by  occupation,  at 
the  time  engaged  in  travelling  over  the  country  selling  spec- 
tacles. 

Lower  Crossing  is  simply  a  station  on  the  line  of  railway, 
and  its  station  house,  together  with  the  pump  house  and  sec- 
tion house,  were  embraced,  practically,  within  one  inclosure. 
There  was  a  platform  extending  from  the  station  house  to  the 
section  house,  which  was  but  a  few  yards  distant.  In  alight- 
ing from  the  train,  in  pursuit  of  his  business,  plaintiff  went 
towards  the  section  house,  for  the  purpose,  as  he  says,  to  sell 
his  wares.  Before  he  reached  the  house,  the  section  foreman, 
then  in  the  employment  of  the  company,  who,  it  appears, 
was  under  the  impression  that  the  appellant  was  a  spotter  and 
spy  of  the  respondent  company,  wl  hout  provocation  or 
words,  assaulted  him  with  a  shovel,  and  drove  him  back  to 
the  station  house,  following  him.  The  foreman  pulled  him 
out  of  the  station  house,  and  ordered  him  to  leave,  saying 
that  he  would  give  him  five  minutes  to  get  away,  and  threat- 
ening him  with  death  unless  he  obeyed.  The  ticket  agent 
was  present,  and  saw  the  foreman  assaulting  the  appellant 
outside  the  station  house,  and  saw  them  back  into  the  waiting 
room. 

Plaintiff,  fearing  further  bodily  injury,  or  worse,  started  to 
walk  on  the  track  awav  from  the  station,  and  towards  Grand 
Junction,  some  30  miles  away.  He  was  followed  by  two  un- 
known persons,  designated  in  the  testimony  as  **  tramps," 
who  assaulted  and  robbed  him  after  he  had  proceeded  about 
a  quarter  of  a  mile  upon  hij  journey,  taking  his  satchel,  con- 
taining his  stock  in  trade,  together  with  his  pocketbook,  con- 
taining a  few  dollars  in  money.  Thereupon  he  returned  to 
the  station  house.  The  persons  who  robbed  him  returned 
also,  and,  it  appears,  located  themselves  at  or  near  the  pump 
2  (N.  s.)  A.  &  E.  R.  Cas.— 28 
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house,  which  was  opposite  and  across  the  tracks  from  the  sta- 
tion house. 

Upon  his  return  he  entered  the  station  and  made  complaint 
to  the  ticket  agent  of  what  had  happened,  and  was  talking 
with  him  about  sending  telegrams  to  Green  River  station, 
giving  information  of  the  robbery.  The  section  foreman  in- 
terfered, and  directed  the  ticket  agent  not  to  send  the  tele- 
grams, and  immediately  after  crossed  the  track  to  where  the 
two  tramps  were  standing,  when  all  three  came  over  to  the 
station,  the  foreman  in  advance,  and,  entering  the  waiting 
room,  the  three  assaulted  the  appellant,  brutally  beating  him. 
Appellant  appealed  to  the  agent  and  the  bystanders  for  as- 
sistance, which  was  finally  rendered  by  a  stranger,  the  ticket 
agent  making  no  effort  to  protect  him,  other  than,  as  he  says, 
to  order  them  all  out  of  the  waiting  room.  He  testifies  that 
he  knew  the  section  foreman,  for  some  reason  or  other,  was 
bent  upon  injuring  the  appellant,  and  that  he  did  not  interfere 
to  protect  him  because  he  was  sick ;  that  he  would  have  had  to 
fight  to  protect  him ;  that  the  foreman  was  subject  to  his 
orders  in  the  station  house,  but  would  not  mind  him,  because 
they  were  at  outs ;  that  his  authority  as  station  agent  would 
not  have  been  sufficient  to  protect  appellant.  Appellant  was 
driven  from  the  station,  and  walked  all  night  to  Price  station, 
a  distance  of  40  miles,  in  his  sick  and  disabled  condition, 
where  he  received  attention.  The  injuries  he  received  were 
severe  and  permanent  in  their  nature. 

The  first  count  in    the   complaint    charges  the 
Facta  eoBtiB-     respondent  company  with  damages  for  the  first  as- 
sault upon  the  appellant  by  the  foreman  outside  of 
the  station  house. 

The  second  count  charges  the  company  for  the  assault  and 
beating  of  the  appellant  by  the  foreman  and  two  tramps  in 
the  waiting  room  after  he  had  been  robbed. 

The  district  judge  charged  the  jury  that,  in  order  to  find 
for  the  plaintiff  upon  the  second  count,  they  must  find  **  that 
this  man  was  absolutely  passenger  of  the  defendant  com- 
pany ;  that  the  relation  of  passenger  and  carrier  existed  be- 
tween them  at  the  time  of  the  assault.  There  is  a  correlative 
duty  existing  on  both  the  passenger  and  carrier :  the  passen- 
ger to  pay,  or  offer  to  pay,  his  fare ;  if  it  is  accepted,  he  then 
becomes  a  passenger ;  then  the  duty  of  the  railroad  company 
is  to  protect,  by  all  means  within   their  power,    during  his 
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transportation,  and  while  he  remains  in  the  station  house  in 
that  character,  awaiting  the  coming  of  a  train,  or  the  depart- 
ure of  a  train,  as  the  case  may  be.  That  relationship  exist- 
ing, it  was  the  duty  of  the  railroad  company  to  protect  him 
from  assaults,  not  only  from  its  own  agents  and  servants,  but 
from  other  persons,  if  within  their  power;  more  especially 
from  their  servants  and  agents.  That  correlative  duty  was 
imposed  on  the  railroad  company  if  you  find,  I  say,  gentle- 
men, that  he  was  a  passenger  at  that  time;  and,  to  become 
a  passenger,  he  must  have  paid  his  fare,  or  have  offered  and 
tendered  to  pay  his  fare.** 

A  new  trial  was  granted  upon  the  second  count,  and  the 
plaintiff  appeals  from  the  judgment  against  him  on  the  first 
count,  and  from  the  order  granting  a  new  trial. 

We  are  of  the  opinion  that  when  the  plaintiff  alighted  from 
the  train  at  Lower  Cressing,  and   made  his   way  towards  the 
section  house,  for  the  purpose  of  engaging  in  his  regular  bus- 
iness, his  relation  as  passenger  to  the   respondent   Liabiutyof 
company  had  ceased,  and  that   it   no  longer  owed  ^J!Jf"/'!!j 
to  him  any  duty  as  a  passenger;   that  the  acts  of  ofAmpioye- 
the  section  foreman  were  not  within   the  scope  of  T«r»iiBatio« 
his  duties  or  employment,  and,  not  being  suffered  ^"ilV wTd*' 
or  permitted  by  the  respondent   company,  the  ap-  panen9»r. 
pellant  cannot  recover  from  the  company.     We  do  not  think 
that  the  general  rule  which  permits  a  passenger  a  reasonable 
time  in  which  to  depart   from  the   company's  premises   after 
alighting  from  his  train  has  any  application,  and  therefore  af- 
firm the  judgment  upon  this  appeal  upon  the  second  count. 

In  support  of  the  order  granting  a  new  trial,  it  is  urged  by 
respondent's  counsel  that  a  motion  for  a  new  trial  is  addressed 
to  the  discretion  of  the  trial  court,  and  that  in  some  particu- 
lars, the  evidence  being  conflicting,  that  court  sane-Paiinre 
should  not  disturb  the  order.  of •utioi  agent 

It  is  further  claimed  that,  in  order  to  entitle  ap-  ♦•P™*^*f«'- 
pellant  to  the  protection  of  the  respondent  com-  Liabuityor 
pany,  he  must  not  only  have  intended  to  become  «>wpaay. 
a  passenger,  but  must  also   have  announced   such  intention, 
and  his  proposition  must  have  been  accepted  by  or  on  behalf 
of  the  company.      This  view  was  adopted  by  the  trial   court, 
and  the  case  submitted  to  the  jury  upon  this  theory,  and  this 
alone.      It   is  quite  evident   from  the  entire  record  that  the 
new   trial  was  granted   because,  in   the  opinion   of  the   trial 
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judge,  the  appellant  was  not  a  passenger  or  intending  pas- 
senger within  the  rule  declared  in  its  charge.  In  other  words, 
the  new  trial  was  granted  because,  in  the  opinion  of  the  court, 
the  verdict  was  contrary  to  the  law,  and  not  because  of  any 
conflict  in  the  evidence. 

In  the  view  we  take,  we  are  of  the  opinion  that  it  is  un- 
necessary to  determine  here  when  or  how  the  relation  of  pas- 
senger begins.  We  think  the  case  turns  upon  another  rule  of 
law.  It  appears  from  the  record  that  the  section  house  was 
situated  in  a  desert  country,  sparsely  settled,  and  with  habi- 
tations few  and  far  between ;  that  the  only  method  of  trans- 
portation to  and  from  Lower  Crossing  was  by  rail,  and  the 
station  house  was  kept  open  for  the  reception  of  the  public  at 
large,  as  well  as  passengers,  ordinarily,  during  all  hours  of  the 
day.  It  is  a  matter  of  common  knowledge,  of  which  the  court 
may  take  notice,  that  these  railroad  station  houses  scattered 
along  the  line  of  railroads  in  a  sparsely-settled  country,  such 
as  the  locality  here  is  proven  to  be,  are  thrown  open  for  the 
use  of  the  public,  which,  by  invitation  of  the  company,  is  per- 
mitted to  use  them  at  _all  times,  before  and  after  the  arrival 
and  departure  of  trains;  that  there  was  and  is  an  implied  invi- 
tation to  all  persons  intending  to  avail  themselves  of  the  rail- 
road service  to  enter  and  occupy  the  premises,  and  at  any 
time,  in  the  absence  of  reasonable  regulations  to  the  contrary, 
made  by  the  company.  And  the  offer  to  pay  fare,  or  the 
announcement  of  the  intention  to  pay  fare,  and  the  acceptance 
by  or  on  behalf  of  the  company,  is  not  necessary  to  be  made, 
by  a  person  entering  the  station  with  such  or  other  legitimate 
purpose,  to  entitle  him  to  protection  against  violence  by  the 
company's  servants. 

This  case  does  not  even  depend  upon  this  question.  When 
the  appellant  was  assaulted  and  beaten  in  the  waiting  room  of 
the  station,  the  company  itself  was  present  in  tlie  person  of 
the  ticket  agent  in  charge,  who  was  its  vice-principal,  and  the 
injuries  inflicted  upon  the  appellant  by  one  servant  of  a 
company,  aided  by  strangers,  in  the  presence  of  and  under  the 
very  eye  of  the  vice  principal,  who  tamely  acquiesced,  and 
failed  to  exercise  his  authority  for  the  protection  of  the  appel- 
lant, were  inflicted  by  the  company  itself.  The  agent  should 
have  protected  appellant,  or,  at  least,  should  have  made  an 
earnest  effort  to  do  so.  Railway  Co.  v.  Hinds,  53  Pa.  St.  512 
Railroad  Co.  v,  Burke  53  Miss.  227. 
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We  are  not  prepared  to  sanction  the  proposition  that  a  man 
in  the  situation  of  the  appellant,  driven  by  the  unprovoked 
and  brutal  violence  of  the  company's  own  servants  to  seek  the 
protection  of  its  station  house  and  waiting  room  in  charge  of 
its  agent,  has  no  recourse  against  the  company  for  the  wilful 
and  malicious  acts  of  its  employes,  under  circumstances  which 
make  them  the  acts  of  the  company.  We  think  such  conten- 
tion is  not  only  against  public  policy,  but  the  settled  rules  of 
law. 

Upon  the  evidence,  then,  the  verdict  was  clearly  right,  and, 
in  our  judgment,  the  amount  was  not  excessive.   EzceniTe 
The  district  judge  erred  in  his  construction  of  the  damnfei. 
law,  and  the  case  was  submitted  to  the  jury  upon  a  wrong 
theory. 

We  arc  of  the  opinion  from  this  record  that  the  appellant  is 
entitled  to  recover  from  the  railroad  company,  and  are  not 
disposed,  and  do  not  find  it  necessary,  to  put  him  ^^^  nientab- 
to  the  expense  and  trouble  of  a  new  trial.     **  Why  Miutebr 
should  a  verdict  be  set  aside  which  is  correct,  be-  »ppeii»te 
cause  erroneous  principles  of  law  have  been   an-  *'"'** 
nounced  by  the  court?     The  object  of  a  jury  trial  being  to 
do  justice  between  the  parties,  the  annulment  of  the  verdict, 
where  this  has  been  accomplished,  on  account  of  mistakes  and 
misdirections  on  the  part  of  the  court,  would  seem  akin  to  the 
criticism  which  censured  a  celebrated  commander  because  he 
persisted  in  winning  victories  in  violation  of  the  rule  of  strat- 
egy."    Railroad  Co.  v.  Burke,  53  Miss.  227. 

The  judgment  upon  the  verdict  as  to  the  first  count  is 
affirmed,  and  the  order  granting  a  new  trial  as  to  the  second 
count  is  reversed,  and  the  original  judgment  upon  the  verdict 
reinstated  as  of  April  28,  1894,  the  date  of  the  original  entry. 

As  the  two  appeals  were  submitted  upon  practically  one 
record,  and  briefed  together,  the  costs  of  printing  briefs  and 
record  will  be  taxed  in  the  respective  appeals  as  apportioned 
by  the  clerk. 

Bartch  and  King,  JJ.,  concur  in  the  judgment. 


Vol.  IL 
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Louisville  &  Nashville  R.  Co. 

McEWAN  (Christine). 
{Court  of  Appeals  of  Kentucky,  May  31,  1895.) 

Duty  of  Company  to  Prevent  Injuries  to  Passengers  by  Other  Passengers 

[(1)  p.  444]— Liability  of  Company  for  Injury.— A  railroad  company  is 
liable  to  its  passengers  for  injury  done  by  another  passen^^er  onljr 
where  the  conduct  of  this  passenger  had  been  such  before  the  injury  as 
to  induce  a  reasonably  prudent  and  vigilant  conductor  to  believe  that 
there  was  reasonable  ground  to  apprehend  violence  and  danger  to  the 
other  passengers,  and  u\  such  a  case  it  is  the  duty  of  the  conductor  to 
use  all  reasonable  means  to  prevent  such  injury,  and  if  he  neglect  his 
duty  the  company  is  responsible.     {Page  441.) 

Same — Duty  of  Company  as  to  Removal  of  Disorderly  or  Dangerous 
Passengers  from  Train  [(1)  p.  444].— No  right  or  duty  devolves  on  a 
railroad  conductor  to  put  one  passenger  on  because  another  is  drunk, 
disorderly,  or  dangerous,  and  it  is  only  where  the  company  is  in  default 
as  to  the  particular  passenger  that  injures  another  that  its  liability  can 
be  established.     {Page  441.) 

Same — injury  to  Passenger— Submission  to  Jury  of  Duty  of  Conductor. — 
Where  there  is  a  general  disturbance  and  disorderly  conduct  on  a  rail- 
road train,  in  the  course  of  which  a  passenger  is  shot,  the  liability  of  the 
company  should  be  finally  submitted  to  the  jury  as  to  the  conduct  of 
the  particular  person  who  did  the  shooting,  and  as  to  the  duty  of  the 
company  to  have  expelled  him  from  its  cars  before  the  shooting  took 
place.     {PiTige  442.) 

Action  for  Injury  Sustained  by  One  Passenger  at  the  Hands  of  Another. 
[(1)  p.  444] — Excessive  Damages. — In  an  action  by  a  female  white  pas- 
senger against  a  railroad  company  for  injuries  received  at  the  hands  of  a 
negro  passenger  by  a  pistol  shot,  it  appeared  that  the  case  was  tried  a 
few  weeks  after  the  injury,  before  the  wounds,  which  were  severe  and 
dangerous,  were  healed,  which  injury  among  other  things  had  caused 
partial  paralysis  and  disfigurement  of  the  face;  that  the  jury  were 
doubtless  influenced  by  the  speculative  character  of  the  testimony  of 
the  physicians  as  to  the  possible  permanent  impairment  of  plaintiff's 
health,  and  as  to  serious  constitutional  troubles,  and  that  the  court 
limited  the  jury  to  the  consideration  of  actual  compensatory  damages. 
Held,  that  a  verdict  of  $18,000  was  excessive.     {Page  242.) 

Same — Striking  Out  Allegations  and  Proof  of  Conductor's  Efficiency. — 
The  trial  court  erred  in  striking  out  a  portion  of  the  answer  affirming 
the  known  capacity  and  character  of  the  conductor  of  the  train  on  which 
the  injury  occurred,  and  in  refusing  to  hear  testimony  in  that  respect, 
especially  when  by  an  instruction  given  for  defendant  the  court  made 
the  efficient  character  and  capacity  of  the  conductor  one  of  the  elements,. 
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combined  with  other  facts,  whereon  the  jury  were  told  they  could  find 
for  the  company.     (Pag^e  443.) 

Same — Instruction  as  to  Expense  of  Medical  Treatment,  Not  alleged  or 
Proved^ — An  instruction  thut  the  expense  of  medical  treatment  might 
t>e  considered  in  estimating  the  actual  damages  is  unwarranted  where 
there  is  no  allegation  or  evidence  in  that  regard.     {Pa^^  443-) 

Same — Unwarranted  Assumption  by  Court  of  Existence  of  Drunkenness 
and  Disorders — The  court  erred  in  assuming  the  existence  of  drunken- 
ness and  disorder  on  the  train,  though  such  existence  was  denied  by 
the  company.     (Pag^e  443.) 

Appeal  from  Franklin  county  court  of  common  pleas. 
/Reversed. 

John  IV,  Rodman,  Wm,  Lindsay,  and  H.  W,  Bruce,  for 
appellant. 

W.  H.  Holt,  Knott  &  Edelin,  and  J.  W.  Scott,  for  appellee. 

Grace,  J. — This  is  an  appeal  by  the  Louisville  &  Nash- 
ville  Railroad   Company  from  a  judgment   of  the   Franklin 
circuit  court,  rendered  in.  November,  1891,  in  favor  of  plain- 
tiff, Christine  McEwan,  for  the  sum  of  $18,000  in 
damages  for  injuries  sustained  by  her  at  the  hands        "^ 
of  a  passenger  on  appellant's  railroad  in  October,  1891. 

The  petition  and  amended  petition  charge  that,  plaintiff 
being  a  passenger  on  said  road  at  that  time,  having  bought 
and  paid  for  a  round-trip  ticket  to  Louisville  and  return  to 
Frankfort,  on  an  excursion  train,  on  the  return  passage,  on 
the  night  of  October  21st,  plaintiff  being  on  said  train,  ap- 
pellant suffered  and  permitted,  wilfully  and  negligently, 
two  disorderly,  desperate,  and  dangerous  men,  who  were 
drunk  and  boisterous,  and  armed  with  deadly  weapons,  to 
enter  its  train  at  Louisville,  Ky.,  and  to  remain  on  same 
until  it  reached  Lagrange,  a  distance  of  25  miles,  and,  while 
on  said  train,  to  engage  in  improper,  riotous,  and  disorderly 
conduct,  and  to  insult,  beat,  and  bruise  their  fellow,  passen- 
gers, and  to  shoot  and  wound  plaintiff,  asserting  that  the 
officers  and  employes  of  this  railroad  company  had  notice 
of  the  dangerous,  drunken,  and  boisterous  character  and 
conduct  of  these  persons,  and  of  the  passenger  who  finally 
shot  and  wounded  her,  a  sufficient  time  before  this  injury 
to  have  expelled  said  person  from  its  cars,  but  negligently 
failed  and  neglected  to  do  so. 

The  answer  denied  in  detail  these  several  allegations,  as  to 
the  character  of  the  men  or  their  condition,  or  that  it  had 
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notice  of  same,  or  that  it  had  any  good  reason  to  apprehend 
injury  to  plaintiff  by  violence  at  the  hands  of  either  of  said 
passengers;  denied  that  it  was  guilty  of  any  negligence,  or 
that  it  had  any  right  to  eject  said  person  from  the  train. 

While  the  evidence  on  these  several  issues  presented  was 
conflicting,  and  particularly  so,  and  doubtful  and  uncertain 
as  to  whether  this  passenger  who  shot  and  wounded  plaintiff 
had  given  any,  or  at  least  sufficient,  evidence  of  his  drunken 
or  dangerous  character  as  to  lead  the  officer  of  that  train  to 
entertain  any  reasonable  ground  of  apprehension  of  violence 
to  the  other  passengers,  yet,  being  conflicting,  we  do  not 
know  that  we  should  interfere  with  the  verdict  of  the  jury, 
which  necessarily  implies  the  finding  of  the  facts  referred  to 
in  favor  of  plaintiff,  and  against  the  defendant. 

The  facts  further  show  abundantly  that  some  other  negro 
passengers  on  that  train  were  drunk  and  disorderly,  and  one 
other,  at  least,  appeared  armed  with  a  knife  and  drunk;  but 
this  one  the  conductor  disarmed,  and  put  off  the 
**^***  train,    but,    finding  him  on   again,   put   him  off  a 

second  time,  and  threatened  to  kill  him  if  he  ventured  on 
the  car  again ;  and  we  hear  no  more  of  this  passenger,  nor 
did  he  injure  any  person. 

The  conductor  likewise  put  off  quite  a  number  of  other 
passengers,  at  East  or  South  Louisville,  who  appeared  to 
be  disorderly.  The  train  that  night  was  crowded  with  pas- 
sengers, both  white  and  black,  many  standing  up  in  the  aisles 
of  the  cars.  Some  trouble  coming  up  between  the  whites  and 
blacks  in  the  third  car  from  the  engine,  the  conductor  re- 
stored order,  seated  the  white  people,  and  moved  the  negroes, 
who  were  standing  up  in  the  aisle,  and  of  whom  complaint 
was   made,  out   of  this   car  wherein   the  plaintiff  was  seated  < 

and  riding,  back  into  the  fourth  car,  and  locked  the  door. 
This  was  some  half  to  three  fourths  of  an  hour  before  the  diffi- 
culty came  up  in  which  plaintiff  was  shot. 

The  matters  that  led  up  to  this  shooting  were  that  one 
McHotton,  in  the  middle  of  the  fourth  car,  becoming  offended 
at  some  negro  leaning  on  his  seat  (and  it  is  uncertain  whether 
it  was  the  negro  Watson,  who  shot  plaintiff,  or  not),  com- 
menced an  attack,  first  on  that  negro,  and  then  on  two  or 
three  others,  knocking  them  forward  out  of  that  car,  across 
the  platform  between  that  and  the  third  car,  knocking  down 
two  or  three  in  this  third  car,  including  the  negro  Watson; 
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that  the  conductor,  coining  up  at  this  time,  separated  Mc- 
Hotton  and  the  negroes,  putting  the  negroes  out  of  this 
third  car,  and  locking  the  door,  leaving  McHotton  in  the 
third  car,  thus  again  restoring  quiet,  as  he  thought,  and  then, 
stepping  into  the  fourth  car,  to  learn  something  of  this  diflfi- 
culty  (the  train  slowing  up  for  a  station),  he  heard  the  shot 
fired  that  struck  plaintiff.  The  evidence  shows  that  this 
shot  was  fired  by  Watson  through  the  glass  door  or  transom 
of  the  third  car,  and  at  McHotton,  striking  and  wounding 
plaintiff. 

While  there  are  over  200  pages  of  this  record,  yet  the 
above  are  the  material  facts  that  led  up  to  the  shooting. 

Plaintiff  received  the  shot  in  the  left  side  of  her  face, 
passing  backward  and  to  the  right,  breaking  up  the  bones 
of  the  nostril,  injuring  some  other  small  bones,  and,  passing 
between  the  large  veins  and  the  spinal  cord,  finally  lodged 
near  the  back  of  the  neck.  Her  face  was  partia'ly  paralyzed 
and  disfigured,  one  nostril  closed,  and  she  was  otherwise 
seriously  and  painfully  injured.  The  parties  do  not  seem 
to  differ  widely  about  the  law  as  given  by  the  court. 

It   may  be  stated   briefly,  in   assuming  the   liability   of  a 
railroad   to   its   passengers   for  injury  done  by  another  pas- 
senger, only  where   the  conduct  of  this  passenger  had  been 
such   before   the  injury  as  to  induce  a  reasonably 
prudent   and   vigilant   conductor  to    believe    that  *>••*>  *»^  «•«- 
there  was   reasonable   ground  to  apprehend   vio-  J*"/iBj«riwi 
lence  and  danger  to  the  other  passengers,  and  in  to  paMengera. 
that   case   asserting  it  to  be  the  duty  of  the  con- 
ductor of  the   railroad  train   to  use  all  reasonable  means  to 
prevent  such  injury,  and  if  he  neglects  this  reasonable  duty, 
and  injury  is  done,  that  then  the  company  is  responsible,  that 
otherwise  the  railroad  is  not  responsible. 

In  this  case  it  may  be  said  that,  if  the  railroad  company  is 
liable  at  all,  it  is  only  on  the  assumption  that  such  a  state 
of  case  existed,  and  this,  it  should  be  borne  in  mind,  as  to 
the  particular  passenger  doing  this  injury.  We  deem  it  quite 
clear  that  no  right  or  duty  devolves  on  a  railroad  conductor 
to  put  one  passenger  oflf  because  another  is  drunk,  disor- 
derly, or  dangerous.  In  each  case  it  is  a  personal  matter 
with  each  individual  passenger,  and  it  is  only  where  the  rail- 
road company  is  in  default  as  to  the  particular  passenger 
who   did   the  injury   that   this   liability  can   be    established. 
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This  view  seems   to  have   been   lost  sight  of  on  the  trial  of 
this  case,  and  not  sufficiently  pointed  out  in  the  instructions. 

While,  possibly,  it  may  not  be  practicable  to  exclude  from 
the  jury,  in  introducing  the  evidence,  what  all  others  than 
this  man  Watson  did,  admitting  as  competent  the  evidence 
as  to  him  only,  because  witnesses  must  speak  of  the  whole 
as  a  part  of  the  res  gesta,  yet  the  liability  of  the  road  should 
be  finally  submitted  by  the  court  to  the  jury,  as  to  the  con- 
duct of  this  particular  person,  and  as  to  the  duty  of  the  rail- 
road company  to  have  expelled  him  from  its  cars  before  the 
shooting. 

Again,  this  case  presents  itself  as  practically  a  contest  be- 
tween the  whites  and  blacks,  as  to  their  respective  rights  and 
obligations  on  this  train;  this  shooting  having  occurred  before 
KxeettiTe  fer-   the  passage  of  the  separate  coach  bill  in  Kentucky. 
«>><'*•  And,  while  it  is  clear  that  the  shooting  of  plain- 

tiff by  Watson  was  accidental,  Watson,  doubtless,  intending 
only  to  shoot  McHotton,  yet  it  resulted  that  Watson,  a  negro, 
shot  plaintiff,  a  white  woman;  and,  these  facts  being  potent, 
we  doubt  not,  it  was  with  great  difficulty  that  a  jury  could 
be  found  to  consider  the  case  impartially,  wholly  without 
some  feeling  against  the  company  on  whose  road  it  occurred. 

Again,  it  appears  that  this  case  was  tried  in  a  few  weeks 
after  the  injury  of  this  lady,  while  her  wounds  were  not  fully 
healed ;  and  the  evidence  shows  a  wide  field  of  speculation 
drawn  out  by  the  lawyers  of  plaintiff,  in  examination  of  the 
physicians  who  testified,  all  looking  to  the  possible  perma- 
nent impairment  of  the  health  of  plaintiff  by  reason  of  her 
injuries,  and  to  serious  constitutional  troubles.  All  this  line 
of  speculation,  doubtless,  influenced  the  jury  greatly  in  their 
estimate  of  damage  to  plaintiff. 

On  a  retrial,  many  of  the  supposititious  cases  submitted 
by  counsel  at  that  time  will,  doubtless,  be  set  at  rest  by  the 
actual  condition  of  plaintiff  as  it  may  now  appear.  At  any 
rate,  these  things  occur  to  us  as  possibly  tending  to  the  ver- 
dict rendered,  which,  although  the  court  limited,  and,  as  we 
think,  properly,  the  jury  to  actual  compensatory  damage,  ex- 
cluding all  consideration  of  punitive  damages  or  smart  money, 
yet  the  verdict,  as  we  have  seen,  was  for  $18,000. 

On  a  careful  review  of  the  evidence  in  the  entire  case,  we 
think  this  amount  was  excessive. 

A  motion  was  duly  made  for  a  new  trial  on  this  ground. 
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and  that  same  must  have  been  given  by  the  jury  under  the 
influence  of  passion  or  prejudice, — one  of  the  causes  laid 
down  by  the  Code  as  authorizing  the  court  to  set  aside  the 
verdict  and  grant  a  new  trial. 

In  announcing  our  opinion  in  this  case,  we  are  not  attempt- 
ing to  lay  down  any  new  rule,  nor  to  depart  from  the  former 
rulings  of  this  court,  in  reference  to  cases  of  this  character. 
Each  party  has  by  counsel,  in  their  briefs,  collated  quite  a 
number  of  cases  on  each  side  of  this  line, — some  wherein  the 
court  refuses  to  set  aside  verdicts,  and  others  where  the 
courts  exercised  that  power;  but  as  each  case  must,  after  all, 
depend  upon  its  own  peculiar  facts  and  circumstances,  it 
would  be  unprofitable  to  incumber  this  opinion  with  recitals 
of  cases  on  either  side. 

As  this  case   must  go  back  for  a  retrial,  there  are  some 
minor  matters  that  we  think  well   to  mention.     One  is  that 
we  think  the  court  erred  in  striking  out  that  part  ^^j   ^^^ 
of  defendant's  answer  affirming  the  known  capac-  AndpraofMU 
ity  and   character  of  the  conductor  as  a  faithful,   «>n««tiM 
efficient,   courageous  officer,  and  also   in   refusing  *  **•■«'• 
to  hear  testimony  on    this   line  of  defense  offered   by   the 
appellant.     This  was  especially  error,  when  we  come  to  con- 
sider the   instruction   given  by   the  court  for  the  defendant 
wherin  the  court  makes  the  efficient  character  and  capacity 
of  the  conductor  one  of  the  elements,  combined  with  other 
facts,  whereon  the  iury  were  told  they  could  find  for  defend- 
ant.     Doubtless,  this  matter  w^<:   so  left  before  the  jury  by 
oversight. 

Another  matter  embraced  in  the  instruction  for  estimates  of 
actual  damage  was  the  expense  incurred  by  appellee  Exp«aMii«r 
for  medical  treatment,  etc.,  when  there  was  neither  ■••diMi  tr*»t. 
allegation  nor  evidence  on  this  point.  AMOMTtioii  of 

Another  matter  complained  of  is  that  the  court,   exinteiiM of 
in  one  of  its  instructions  to  the  jury,  assumed  that  *'»rd€r. 
the    negroes    were    drunk  and   disorderly,    though   this   was 
denied  by  defendant. 

These  matters,  though  not  of  any  great  moment,  we  men- 
tion so  that  no  errors  may  appear  in  the  second  trial. 

Wherefore  the  judgment  is  reversed^  and  this  cause  remanded^ 
for  further  proceedings  consistent  with  this  opinion. 
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ABSTRACTS    OF    RECENT    DECISIONS 

(1)  Injuries  to  Passengers  by  Fellow  PassengerSf  Employesi  and  Strangers 

[(1)  p.  445] — Duty  of  Company. — In  Farber  v,  Missouri  Pacific  Ry. 
Co.,  Ill  Mo.  8i,  it  was  held  that  a  railroad  company  is  bound  to 
protect  passengers  from  violence  and  insults  by  strangers  and  co-pas- 
senger and,  a  fortiori,  against  the  violence  and  insults  of  its  own 
servants  Citing  Goddard  v.  Grand  Trunk  Ry.  Co.,  57  Me.  202; 
Bryant  v.  Rich,  106  Mass.  180;  Craker  v,  Chicago  &  N.  W.  Ry.  Co., 
36  Wis.  657;  Sherley  v,  Billings,  8  Bush  147;  Chicago  &  E.  R.  Co. 
V.  Flexman,  103  111.  546,  8  Am   &  Eng.  R.  Cas.  354. 

S^rt\%— Employ^  Acting  without  Scope  of  Employment. — It  is  the  duty 
of  a  carrier  not  only  to  carry  its  passengers  safely,  but  to  protect 
them  from  ill-treatment  from  its  servants,  other  passengers,  and 
intruders,  and  it  is  liable  for  an  injury  or  ill-treatment  committed  by 
its  servants,  whether  in  the  line  of  their  duty  or  not.  White  v.  Nor- 
folk &  S.  R.  Co.,  (N.  C.)  20  S.  E.  Rep.  191. 

Same— ^Sdrw^. — The  liability  of  a  railroad  company  for  injuries  to 
a  passenger  arises  when  the  servant  is  acting  within  the  scope  of  his 
employment.  Conway  v.  New  Orleans  &  C.  R.  Co.,  46  La.  Ann. 
1429. 

S^me— Liability  for  Injury  by  Concurrent  Negligence  of  Employes 
and  Third  Persons. — A  common  carrier  of  passengers  is  liable  for 
personal  injuries  to  passengers  produced  by  the  concurrent  negli- 
gence of  its  servants  and  third  persons.  St.  Joseph  &  G.  I.  R. 
Co.  V.  Hedge,  (Neb.)  62  N.  W.  Rep.  887. 

Street  railway  companies  are  common  carriers  within  the  rule. 
Pray  v.  Omaha  St.  R.  Co.,  (Neb.)  62  N.  W.  Rep.  447. 

Same — Instances — Brakeman  Roughly  Assisting  Passenger  on  Car. 
— A  verdict  against  a  railroad  company  is  justified  by  evidence  that 
plaintiff,  a  female  passenger,  was  directed  by  the  conductor  to  get 
off  the  train  and  to  get  on  at  a  place  where  there  was  no  platform, 
and  that,  having  difficulty  in  getting  aboard,  she  was  so  roughly 
pulled  on  the  car  by  a  brakeman  as  to  sustain  the  injuries  com- 
plained of.  International  &  G.  N.  R.  Co.  ih  Mulliken,  (Tex.)  32  S. 
W.  Rep.  152. 

Same — Same — Passenger  Forced  Off  Station  Platform  by  Skylark- 
ing Employes. — A  railroad  company  is  not  liable  for  injuries  received 
l>v  a  passenger  about  to  board  a  train  by  reason  of  his  being  forced 
off  n  station  platform  by  skylarking  employes.  Goodloe  v,  Memphis 
&  C.  R.  Co.,  (Ala.)  18  So.  Rep.  166. 

Same — Same — Passenger  Forced  Off  Crou^ded  Car — Province  of 
Jury. — The  plaintiff,  a  lad  of  14  years  of  age,  boarded  the  defend- 
ant's train  at  South  Omaha,  bound  for  the  city  of  Omaha.  When 
he  reached  the  train,  which  was  waiting  at  the  terminus  of  the  line, 
it  was  so  crowded  that  he  was  unable  to  get  inside,  but  secured 
standing  room  on  the  rear  platform  of  the  trailer.  When  the  first 
stop  was  made,  four  blocks  distant,  he  stepped  off  the  train  to  allow 
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a  fellow  passenger  to  alight,  and  was  unable  to  get  upon  the  plat- 
form again,  his  place  being  occupied  by  other  passengers.  He  went 
forward  immediately,  and  secured  standing  room  on  the  front  step 
of  the  trailer,  holding  on  to  the  dashboard  and  to  the  iron  rail 
attached  to  the  car  for  the  distance  of  a  block,  when  he  was  forced, 
by  the  pressure  of  the  other  passengers  on  the  platform,  to  relin- 
quish his  hold,  and  fell,  receiving  the  injuries  complained  of.  There 
was  evidence  tending  to  prove  that  the  pressure  which  forced  him 
off  the  train  was  occasioned  by  the  conductor  forcing  his  way 
through  the  crowd  while  engaged  in  collecting  fares.  Held^  that 
the  question  of  negligence  was  for  the  jury,  and  that  it  was  error 
to  direct  a  verdict  for  the  defendant.  Pray  v,  Omaha  St.  R.  Co., 
(Neb.)  62  N.  W.  Rep.  447. 

Same — Same — Assault  at  Station  by  Police  Officer  in  Employ  of 
Company, — A  railroad  company  is  liable  to  a  person  who  being 
aroused  from  a  sleep  in  a  station  leaves  the  same,  and  on  returning 
is  struck  by  a  billy  in  the  hands  of  a  police  officer  in  the  employ  of 
the  company.  Texas  &  P.  Ry.  Co.  v.  Bowlin,  (Tex )  32  S.  W.  Rep. 
918. 

Same  —Same — Injury  to  Excursionist  on  Steamboat  Chartered  from 
Railroad  Company, — A  railroad  company  owning  and  operating 
steamboats  under  its  charter,  which  hires  one  of  its  boats,  fully 
manned  by  ofificers  and  crew  in  its  pay,  to  the  managers  of  an  ex- 
cursion, is  liable  for  injuries  sustained  by  a  passenger  in  consequence 
of  an  assault  by  one  of  the  crew,  unless  the  company  transferred  to 
the  managers  the  right  to  discharge  the  crew  and  to  hire  others  in 
their  stead,  and  although  the  contract  of  carriage  was  made  by  the 
injured  passenger  with  the  managers.  White  v.  Norfolk  &  S.  R. 
Co..  (N.  C.)  20  S.  E.  Rep.  191. 

Same — Same — Charter  to  Run  to  Points  not  on  Regular  Line  of 
Company, — In  such  a  case  it  is  immaterial  that  the  boat  was  char- 
tered to  run  to  points  not  on  the  regular  lines  of  the  company.     Id. 

Same— Same — Hire  of  Boat  without  Crew.— It  seems,  however,  that 
the  company  would  not  be  liable  if  the  boat  had  been  hired  without 
the  crew  and  without  further  stipulations.     Id, 


NOTES 

(1)  p.  444]  Injuries  to  Passengers  by  Servants  of  Carrier  and  by  Fellow 
Passengers— Obligation  and  Liability  of  Company.— The  compensation 
which  a  carriei  of  passengers  receives  from  its  passengers  is  not  only 
in  consideration  that  he  will  transport  them  from  one  point  to 
another  as  may  be  agreed  upon,  but  that  during  the  time  he  is  so 
transporting  them  reasonable  diligence  will  be  used  to  protect  the 
passengers  from  insult  and  injury.  It  results,  necessarily,  that  the 
contract  between  the  carrier  and  the  passenger  must  guarantee  im- 
munity to  the  passengers  from  violence  at  the  hands  of  those  whose 
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duty  it  is  to  afford  this  stipulated  protection.     Sherley  v,  Billings,  8 
Bush  147. 

A  common  carrier  is  bound,  so  far  as  practicable,  to  protect  its 
passengers  while  being  conveyed,  from  violence  committed  by 
strangers  and  co-passengers,  and  such  carrier  undertakes  absolutely 
to  protect  them  against  the  misconduct  of  its  own  servants  engaged 
in  executing  the  contract.  Commonwealth  zk  Power,  7  Met.  (Mass.) 
596 ;  Pittsburg,  Ft.  W.  &  C.  Ry.  Co.  v.  Hinds,  53  Pa.  St.  512  ;  God- 
dard  v.  Grand  Trunk  Ry.  Co.,  57  Me.  213;  Stewart  v.  Brooklyn  & 
C.  Y.  R.  Co.,  90  N.  Y.  588,  12  Am.  &  Eng.  R.  Cas.  127. 

A  railroad  company  therefore  owes  to  every  passenger  the  duty  of 
protecting  him  from  the  violence  and  assaults  of  his  fellow  passen- 
gers or  intruders,  and  will  be  held  responsible  for  its  own  or  its  ser- 
vants' neglect  in  this  particular,  when,  by  the  exercise  of  proper  care, 
the  acts  of  violence  might  have  been  foreseen  and  prevented.  And 
while  not  required  to  furnish  a  police  force  sufficient  to  overweigh 
all  force,  when  unexpectedly  and  suddenly  offered,  it  is  the  duty  of 
a  railroad  company  to  provide  ready  help  sufficient  to  protect  the 
passengers  against  assaults  from  every  quarter  which  might  reason- 
ably be  expected  to  occur  under  the  circumstances  of  the  case  and 
the  condition  of  the  parties.  Britton  zk  Atlantic  &  C.  A.  L.  Ry. 
Co.,  88  N.  C.  536,  18  Am.  &  Eng.  R.  Cas.  391  ;  ciiing  New  Orleans, 
St.  L.  &  C.  R.  Co.  7'.  Biirke,  53  Miss.  200  ;  Pittsburgh  &  C.  R.  Co.  v. 
Pillow,  76  Pa.  St.  510;  Flint  ik  Norwich  &  N.  Y.  Transp.  Co.,  34 
Conn.  554. 

See  also,  as  supporting  the  rule  above  announced,  Goddard  r. 
Grand  Trunk  Ry.  Co.,  57  Me.  202  ;  Howe  v.  Newmarch,  12  Allen, 
49;  Moore  v.  Fitchburg  R.  Corp.,  4  Gray  465 ;  Seymour  z\  Greenwood, 
7  Hurl.  &  Nor.  355  ;  Milwaukee  &  M.  R.  Co.z\  Finney,  10  Wis.  388; 
Pennsylvania  R.  Co.  v,  Vandiver  42  Pa.  St.  365  ;  Weed  zk  Panama 
R.  Co.,  17  N.  Y.  362  ;  Philadelphia  &  R.  R.  Co.  v.  Derby,  14  How, 
468  ;  Landreaux  v.  Bell,  5  La.  (O.  S.)  435  ;  Nieto  zk  Clark,  i  Cliff. 
145  ;  Chamberlain  v.  Chandler,  3  Mason  (U.  S.)  242  ;  Bryant  v. 
Rich.  106  Mass.  180  ;  Craker  7'.  Chicago  &  N.  W.  Ry.  Co.,  36  Wis. 
657  ;  Keokuk  Northern  Line  Packet  Co.  v.  True,  88  III.  608. 

**  The  carrier's  obligation  is  to  carry  his  passenger  safely  and  properly, 
and  to  treat  him  respectfully,  and  if  he  intrusts  the  performance  of  this 
duty  to  his  servants,  the  law  holds  him  responsible  for  the  manner  in 
which  they  execute  the  trust.  The  law  seems  to  be  now  well  settled 
tliat  the  carrier  is  obliged  to  protect  his  passenger  from  violence  and  in- 
sult, from  whatever  source  arising.  He  is  not  regarded  as  an  insurer  of 
his  passenger's  safety  against  every  possible  source  of  danger,  but  he  is 
bound  to  use  all  such  reasonable  precautions  as  human  judgment  and 
foresight  are  capable  of,  to  make  his  passenger's  journey  safe  and  com- 
fortable. He  must  not  only  protect  his  passenger  against  the  violence 
and  insults  of  strangers  and  copassengers,  but,  a  fortiori^  against 
the  violence  and  insults  of  his  own  servants.  If  this  duty  to  the  pas- 
senger is  not  performed,  if  this  protection  is  not  furnished,  but,  on 
the  contrary,  the  passenger  is  assaulted  and  insulted,  through  the  negli- 
gence or  the  wilful  misconduct  of  the  carrier's  servant,  the  carrier  is 
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necessarily  responsible.  *  ♦  *  The  law  requires  the  common  carrier  of 
passengers  to  exercise  the  highest  degree  of  care  that  human  judgment 
■and  foresight  are  capable  of,  to  make  his  passenger's  journey  safe. 
Whoever  engages  in  the  business  impliedly  promises  that  his  passenger 
shall  have  this  degree  of  care.  In  other  words,  the  carrier  is  conclu- 
sively presumed  to  have  promised  to  do  what,  under  the  circumstances, 
the  law  requires  him  to  do.  We  say  conclusively  presumed,  for  the  law 
will  not  allow  the  carrier  by  notice  or  special  contract  even  to  deprive 
his  passenger  of  this  degree  of  care.  If  the  passenger  does  not  have 
such  care,  but  on  the  contrary  is  unlawfully  assaulted  and  insulted  by 
one  of  the  very  persons  to  wliom  his  conveyance  is  intrusted,  the  car- 
rier's implied  promise  is  broken,  and  his  legal  duty  is  left  unperformed, 
and  he  is  necessarily  responsible  to  the  passenger  for  the  damages  he 
thereby  sustains."     Goddard  7'.  Grand  Trunk  Ry.  Co.,  supra. 

It  is  the  duty  of  the  proprietors  of  railroads,  and  common  carriers 
of  passengers  generally,  to  secure  passengers  from  annoyance,  fright 
and  terror,  resulting  from  the  misconduct  of  their  servants  or  ©f 
other  passengers.  Jencks  z/.  Coleman,  2  Sumn.  221  ;  Camden  &  A. 
R.  &  Transp.  Co.  v.  Burke,  13  Wend.  (N.  Y.)  611  ;  Pardee  r.  Drew, 
25  Wend.  459  ;  Pickford  r.  Grand  June.  Ry.  Co.,  8  M.  &  W.  372. 

Accordingly,  it  has  been  held  that  a  conductor  of  a  street  railway  car 
may  exclude  or  expel  therefrom  a  person  who  by  reason  of  intoxication 
or  otherwise,  is  in  such  a  condition  as  to  render  it  reasonably  certain 
that  by  act  or  speech  he  will  become  offensive  or  annoying  to  other  pas- 
sengers thereon,  although  he  has  not  actually  committed  any  act  of 
offence  or  annoyance.     Vinton  v,  Middlesex  R.  Co.,  11  Allen  304. 

And  in  Chicago  &  E.  R.  Co.  z/.  Flexman,  103  111.  546,  8  Am.  &  Eng. 
R.  Cas.  354,  it  was  shown  that  a  passenger  on  arriving  at  the  place  to 
which  he  had  paid  his  fare  on  a  railroad  train,  missed  his  watch,  and 
supposing  it  to  have  been  stolen,  refused  to  leave  the  train  until  he 
should  recover  his  property,  and  the  conductor  consented  that  he 
might  remain  on  the  train  until  it  reached  another  station,  and  after  the 
tram  had  started  and  a  partial  search  had  been  made,  a  fellow-passenger 
asked  who  he  thought  had  his  watch,  when  he  replied  *'  that  fellow," 
pointing  at  a  brakeman,  who  immediately  struck  him  in  the  face  with  a 
iantem.  Held^  that  the  facts  showed  a  right  of  action  against  the  rail- 
road company  for  the  injury  inflicted  by  its  servant,  and  that  the  com- 
pany occupied  the  same  position  towards  the  passenger  as  if  he  had  paid 
his  fare  to  such  other  station. 

\  railroad  corporation  is  responsible  for  an  assault  and  battery  by 
the  conductor  of  one  of  its  trains  upon  a  passenger  in  seizing  or 
attempting  to  seize  the  property  of  the  latter  to  enforce  payment  of 
his  fare.     Ramsden  v.  Boston  &  A.  R.  Co.,  104  Mass.  117. 

And  if  a  brakeman  employed  on  a  railway  passenger  train  assault 
and  grossly  insult  a  passenger,  and  the  company  retain  the  offending 
servant  in  its  service,  after  his  misconduct  is  known  to  the  company, 
it  will  be  liable  for  exemplary  damages.      [Joduard  v.  Grand  Trunk 

Ry.  Co.,  57  Me.  202. 

In  this  case,  the  plaintiff,  a  hif^hly  respectable  citizen  and  a  passenger 
in  the  defendant's  railway  car,  on  request,  surrendered  his  ticket  to  a 
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brakeman,  authorized    to   demand  and  receive  it.     Shortly  afterwards. 

the  br.ikernaii,  without  provocation,  approached  the  plaintiff  in  his  seat, 

and  accostiiv^  him  in  a  loud  voice,  denied  in  the  presence  of  the  other 

passengers,  that  he  had  seen  or  received  the  plaintiff's  ticket,  and  used 

CO  irse.  profane,  and    grossly  insulting  hmguage  towards  the  plaintiff,and  } 

called  him  a  liar,  and  charged    him  witli  then  atiemptmg  to  evade  the  ^ 

payment  of  his  fare,  and  with  having  done  so  ;  and,  leanmg  towards  the  / 

plain: irf.  who  was     in  feeble   health,  and   partially  reclining  in  his  seat. 

brou:rht  his  list  down  close  t  >    the  passenger's  face,  and  violently  shook 

it  there,  and  threatened  to  split  the  plaintiffs  head  open  and  to  spill  his  , 

brains  rii^ht  there  on  the  spot,  with  much   more  to  the  same  effect.    The 

defendant,  although  well  knowing  of  this    misconduct  of  the  brakeman. 

retained  him  in  his  place,  which  he    continued  to  occupy  at  the  time  of 

the  trial.     The  jury  was  instructed    that  the  case  was  a  proper  one  for 

exemulary  dam  i^^es,  and  they    returned  a  verdict  for  $4850.  which  the 

court  declined  to  set  aside. 

A  common  carrier  of  passengers,    who  is  wilfully  negligent,  by  its 
servants  and  agents,  in  failing  to  interfere  and  prevent,  or  endeavor 
to  prevent,  injuries  to  passengers    by  fellow  passengers,  is  liable  for 
all  damages  resulting  from  such    injury,  under  such  circumstances. 
HdUv  7^  Atlanta  St.  R.  Co.,  61     Ga.  215.     CifO/^  Putnam  v.  Broad- 
way &  S.  A.  R  Co.,  55   N.  Y.    108  ;  Bodley  v.  Roop.  6  Blackf.  158. 
,  In  the  case  of  H  )lly  v.  Atlanta  St.  R.  Co.,  jw^ra,  it  appeared  that  upon 
the  car  whereon  the  plaintiff  was  a  passenger,  two  other  p  issengrers  en- 
ga^jul    in  riocous   fiorhting,   whereby  the   plaintiff   took   fright,  and,  in 
end  savoring  to  got  off  the  car,  was  severely  injurerl ;  that  there  was  no 
conductor  upon  the  car,  and   that  the  driver  failed  to  stop  the  ficrht 
between  the  passengers.     The  court  decided  that  nf)t  only  the  railroid 
compmy  Wis  bound   to   extraordinary  dilii^ence,  and  was  liable  f')r  the 
ne^lijfonce  of  its  agents  and  employes  in  and  about  the  carriage  of  pas- 
sei^ers,  but  that  it  is  for  the  jury  to  say,  under  all  the  facts  in  the  case, 
whether  the  company  was  negligent  in  not  providi nqr  a  suitable  con- 
ductor to  preserve  order,  or  whether  the  person  in  charge  of  the  car,  as 
driver,  was  negligent  in  the  preservation  of  order  therein. 

A  cortductor  falls  far  short  of  his  duty  when  he  keeps  his  train  in 
motion,  or  is  busy  in  collecting  fare  in  one  car,  whilst  a  general  fight 
is  raging  in  another  car.  Merely  calling  on  the  passengers  lo  throw 
the  tii^hters  out  is  not  enough  to  relieve  the  conductor  and  the  com- 
]).iny  from  responsibility  in  such  a  case.  It  is  the  duty  of  the  con- 
ductor, under  such  cirrumstances,  to  lead  the  way,  stop  the  train, 
and  expel  the  rioters,  or  demonstrate  by  an  earnest  endeavor  to  do 
so  that  this  is  impossible.  Pittsburgh,  P't.  W.  t^  C.  Ry.  Co.  v. 
Hinds,  53  Pa.  St.  512. 

And  it  has  been  said  that  the  slightest  degree  of  negligence  on 
the  p:lrt  of  a  conductor  of  a  car  or  train,  resulting  in  injury  to  a 
passenger,  without  fault  on  the  latter's  part,  will  render  the  com- 
pany liable.     Pittsburgh  &  C.  R.  Co.  ?'.  Pillow,  76  Pa.  St.  510. 

Same  -Malicious  Injuries  by  Servant  -  Liability  of  Company. — The 
rule  relieving  a  master  from  liability  for  a  malicious  injury  inflicted 
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by  his  servant  when  not  acting  within  the  scope  of  his  employment 
does  not  apply  as  between  a  common  carrier  of  passengers  and  a 
passenger  so  injured  by  a  servant  of  the  carrier.  Stewart  v.  Brook- 
lyn &  C.  T.  R.  Co,,  90  N.  Y.  588,  12  Am.  &  Eng.  R.  Cas.  127. 

It  follows,  therefore,  that  when  an  injury  is  wantonly  and  wilfully 
inflicted  by  such  a  servant  the  jury  may,  in  addition  to  the  actual 
damages  sustained,  visit  upon  a  railroad  company  vindictive  or 
punitive  damages  by  way  of  punishment  for  the  wrongful  act,  but  a 
passenger  is  not  "  entitled "  to  such  damages  as  a  matter  of  right, 
and  it  is  error  to  so  instruct  the  jury.  Whether  the  party  may  have 
such  damages  rests  largely  in  the  discretion  of  the  jury,  under  all 
the  circumstances,  and  they  should  be  left  free  to  exercise  their 
judgment  upon  the  evidence  in  this  respect.  Wabash,  St.  L.  &  P. 
Ry.  Co.  V,  Rector,  104  111.  296,  9  Am.  &  Eng.  R.  Cas.  264.  See, 
also,  Illinois  Cent.  R.  Co.  v.  Parks,  88  111.  375;  Chicago,  B.  &  Q.  R. 
Co.  V.  Bryan,  90  111.  126;  Atlantic  &  G.  W.  Ry.  Co.  v,  Dunn,  19 
Ohio  St.  162;  Pittsburgh,  A.  &  M.  Pass.  Ry.  Co.  v.  Donahue,  70 
Pa.  St.  119. 

But  if  a  railroad  company  is  to  be  held  liable  not  only  for  the 
actual  damages  caused  by  the  malicious  acts  of  its  servants,  but 
also  in  punitory  damages  for  such  malice,  the  malice  and  wanton- 
ness of  the  servants  must  be  brought  home,  and  directly  charged, 
to  the  principal,  and  proved  as  alleged.  Philadelphia,  W.  &  B.  R. 
Co.  V.  Quigley,  21  How.  212;  Maynarde'.  Fireman's  Fund  Ins.  Co., 
34  Cal.  48;  Levitzky  v.  Canning,  33  Cal.  299;  Bracegirdle  7K  Orford, 
2  M.  &  S.  77;  Merest  v.  Harvey,  5  Taunt.  442. 

A  railway  company  is  liable  for  the  malicious  and  criminal  acts 
of  its  employes  as  regards  passengers  while  they  are  executing  what 
they  suppose  to  be  the  orders  of  the  company,  even  though  the  orders 
do  not  in  fact  contemplate  such  acts.  McKinley  v.  Chicago  &  N. 
W.  R.  Co.,  44  Iowa  314;  citt\^  Turner  v.  North  Beach  &  M.  R.  Co., 
34  Cal.  594;  Great  Western  Ry.  Co.  v.  Miller,  19  Mich.  305;  Mil- 
waukee &  M.  R.  Co.  V,  Finney,  10  Wis.  388;  St.  Louis,  A.  &  C.  R. 
Co.  v.  Dalby,  19  III.  353;  Little  Miami  R.  Co.  v.  Wetmore,  19  Ohio 
St.  no;  Isaacs  v.  Third  Avenue  R.  Co.,  47  N.  Y.  122;  Goddard  v. 
Grand  Trunk  Ry.  Co.,  57  Me.  212;  Bryant  v.  Rich,  106  Mass.  180; 
Craker  v.  Chicago  &  N.  W.  Ry.  Co.,  36  Wis.  657. 

In  other  words,  this  liability  of  a  railroad  company  for  such  acts 
remains,  although  the  acts  done  were  not  directly  or  impliedly  au- 
thorized or  ratified  by  the  corporation.  Quigley  v.  Central  Pacific 
R.  Co.,  II  Nev.  350. 

A  common  carrier  of  passengers  is  liable  for  a  malicious  assault  by 
a  serv.int  on  a  passenger  in  its  charge,  the  moving  cause  of  the  as- 
siiiU  being  the  passenger's  expostulation  with  the  servant  for  an  as- 
sault on  n  third  person  outside  the  vehicle.  Stewarts.  Brooklyn  & 
C.   r.  R.  Co.,  90  N.  Y.  588,  12  Am.  &  Eng.  R.  Cas.  127. 

Mental  Am^uish  as  Element  of  Damage. — Mental  anguish  arising 
from  the  nature  and  character  of  an  assault  made  by  an  employe 

2  (N.  8.)  A.  &  E.  R  Cas.— 29 
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of  a  railway  company  upon  a  passenger  is  a  proper  element  of  com- 
pensatory damages,  and  the  outrage  and  indignity  which  have  accom- 
panied such  an  injury  are  to  be  estimated  as  well  as  its  physical  ef- 
fects, even  in  cases  where  exemplary  damages  do  not  lie.  McKinley 
V.  Chicago  &  N.  W.  R.  Co.,  44  Iowa  314. 

Pleading — Sufficiency  of  Complaint, — Where  a  complaint  against  a 
railroad  company  for  an  injury  to  the  plaintiff  shows  that  he  was 
rightfully  upon  the  train  of  the  defendant  as  a  passenger,  and  alleges 
that  the  servants  and  agents  of  the  defendant  wrongfully  struck  and 
threw  the  plaintiff  from  the  cars,  it  sufficiently  shows  that  the  wrong 
complained  of  .was  committed  by  the  servants  of  the  defendant  in 
their  employment  of  running  the  train  of  cars.  Pittsburgh,  C.  &  St. 
L.  Ry.  Co.  V.  Troxell,  57  Ind.  246. 

Same. — Duty  Upon  Passengers  not  to  Provoke  Disturbance.— There  is 
a  duty  resting  upon  passengers  to  so  demean  themselves  towards 
the  servants  of  a  railroad  company  as  not,  by  misbehavior,  to  pro- 
voke a  personal  quarrel  with  them.  Little  Miami  R.  Co.  v.  Wet- 
more,  19  Ohio  St.  133  ;  Illinois  Cent.  R.  Co.  v.  Whittemore,  43  111. 
420  ;  Chicago  &  N.  W.  Ry.  Co.  v.  Williams,  55  111.  185. 

In  other  words,  it  is  not  more  the  duty  of  railroad  companies 
to  transport  their  passengers  safely  than  it  is  of  the  passengers  to  be- 
have in  a  quiet  and  orderly  manner.  Pittsburgh,  Ft.  W.  &  C.  Ry. 
Co.  V*  Hinds,  53  Pa.  St.  512. 


RiNGWALT  (Mary  C.) 

V. 

Wabash  R.  Co.  et  al. 

(Nebraska  Supreme  Court  Sept.  17,  1895.) 

Liability  of  Railroad  Company  for  Baggage— [(1)  p.  471] — Necessary 
the  Company  Should  have  Possession.  —  A  common  carrier  under- 
taking to  transport  the  baggage  of  iis  passenger  is  held  by  the  law  to 
the  strictest  accountability,  and  if  the  carrier  receives  such  bag^;a£^e, 
and  undertakes  its  carriage,  it  cannot  be  relieved  from  liability  therefor 
by  anything  save  the  act  of  God  or  the  public  enemy;  but  a  carrier 
is  not  liable  for  the  baggage  of  its  passengers  unless  the  evidence 
showed  that  the  baggage  claimed  to  be  lost,  and  sued  for,  came  into  the 
possession  of  the  carrier.     {Page  453.) 

Same—  Loss  of  Jewelry  from  Trunk — f  (1)p.  471] — Agency  of  Carrier  of  Bag- 
gage from  Depot  to  Residence — Necessity  of  Proving  Loss  While  Baggage  in 
Possession  of  Companyi— R.  purchased  from  the  Wabash  Railroad  Com- 
pany, at  Omaha,  Neb.,  a  ticket  from  that  place  to  Lexing  ton,  Ky.  In  mak- 
ing the  journey  according  to  the  terms  of  the  ticket,  R.  traveled  first  over  a 
hne  of  theUnion  Pacific  Railway  Company,  then  over  the  line  of  the  Wa- 
bash Railroad  Company,  thence  over  the  lines  of  other  carriers  to  Lexing- 
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ton.  On  the  afternoon  of  the  day  she  bec^an  her  journey  from  Omaha,  R. 
placed  her  jewelry  in  her  trunk,  locked  it,  and  delivered  it  to  a  dray- 
man, by  whom  it  was  transported  from  her  residence  to  the  depot  of 
said  Union  Pacific  Railroad  Company,  whose  accent  then  accepted  the 
trunk,  and  checked  it  through  to  Lexington.  The  last  carrier,  at  its  de- 
pot in  Lexington,  delivered  the  trunk  to  a  drayman,  who  hauled  it  to 
R.'s  residence,  where  it  was  opened,  and  R.  then  discovered  tliat  her 
jewehy  was  missing.  The  trunk  bore  no  indication  of  having  been 
opened  or  tampered  with.  In  a  suit  by  R.  against  the  Wabash  Railroad 
Company  for  the  value  of  said  jewelry,  AM:  (i)  That  the  trunk,  while 
in  the  possession  of  the  draymen  at  Omaha  and  Lexington,  was  in  posses- 
sion of  R.'s  agents;  (2)  until  some  evidence  was  introduced  showing  that 
the  trunk  was  not  opened  or  tampered  with  while  in  the  possession  of  said 
draymen,  the  presumption  would  not  arise  that  the  jewelry  was  lost  from 
the  trunk  while  in  the  possession  of  any  of  the  said  railroad  companies. 

Error  to  Douglas  county  district  court.     Affirmed, 

Morris  &  Beekman,  for  plaintiff  in  error. 
John  L,  Webster^  for  defendants  in  error. 

Ragan,  C. — In  April,  1890,  Mrs.  Mary  C.  Ringwalt 
purchased  of  the  Wabash  Railroad  Company,  at  Omaha, 
'Neb.,  a  railroad  ticket  from  that  city  to  Lexington,  Ky. 
In  the  journey  on  the  ticket  Mrs.  Ringwalt  trav- 
eled over  the  line  of  the  Union  Pacific  Railway  ** 
Company  from  Omaha  to  Council  Bluffs,  Iowa;  from  Coun- 
cil Bluffs,  Iowa,  to  St.  Louis,  Mo.,  over  the  lines  of  the 
Wabash  Railroad  Company  and  the  Omaha  &  St.  Louis 
Railroad  Company;  from  St.  Louis,  Mo.,  to  Cincinnati, 
Ohio,  over  the  line  of  the  Ohio  &  Mississippi  Railroad  Com- 
pany; and  from  Cincinnati,  Ohio,  to  Lexington,  Ky.,  over 
the  line  of  the  Cincinnati  Southern  Railway  Company. 

On  the  day  that  Mrs.  Ringwalt  left  the  city  of  Omaha  to 
make  her  journey,  she  delivered  her  trunk,  containing  certain 
articles  of  personal  property,  to  the  Wabash  Railroad  Com- 
pany, for  transportation  as  baggage  to  Lexington.  The 
delivery  of  the  trunk  was  made  to  the  Wabash  Railroad 
Company  by  delivering  it  to  the  Union  Pacific  Railway  Com- 
pany at  its  depot  in  the  city  of  Omaha,  the  first  carrier  over 
whose  line  of  road  Mrs.  Ringwalt  would  travel  in  making  her 
journey,  according  to  the  terms  of  her  ticket. 

The  agent  of  the  Union  Pacific  Railway  Company  exam- 
ined the  ticket  held  by  Mrs.  Ringwalt,  punched  the  same, 
accepted  the  trunk  or  baggage  of  Mrs.  Ringwalt,  and  checked 
the  same  through  to  Lexington,  delivering  at  the  same  time 
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to  Mrs.  Ringwalt  the  ordinary  railroad  check  or  receipt 
used  by  common  carriers  in  this  country,  and  the  production 
of  which  at  Lexington  would  authorize  the  delivery  of  the 
trunk  to  the  holder  of  said  check  or  receipt. 

Mrs.  Ringwalt  brought  this  suit  to  the  district  court  of 
Douglas  county,  against  the  Wabash  Railroad  Company,  to 
recover  the  value  of  certain  jewelry  belonging  to  her,  and 
which  she  alleges  was  in  said  trunk  when  it  was  accepted  and 
checked  by  the  Wabash  Railroad  Company,  and  which  jew- 
elry was  stolen  from  said  trunk  while  in  transit  between  the 
cities  of  Omaha,  Neb.,  and  Lexington,  Ky. 

At  the  close  of  the  evidence  the  jury,  in  obedience  to  an 
instruction  of  the  district  court,  returned  a  verdict  in  favor  of 
the  Wabash  Railroad  Company;  and,  to  reverse  the  judg- 
ment of  dismissal  entered  upon  this  verdict  against  her,  Mrs. 
Ringwalt  has  prosecuted  to  this  court  a  petition  in  error. 

There  are  a  number  of  interesting  and  important  legal 
questions  extensively  discussed  in  the  briefs  of 
J^J^** *•■*'■"  counsel  for  the  respective  parties  to  this  case,  but 
an  examination  of  these  questions  becomes  un- 
necessary, in  view  of  the  fact  that  we  have  reached  the  con- 
clusion that  the  judgment  of  the  district  court  must  be  sus- 
tained solely  on  the  ground  that  the  evidence  in  the  record 
is  insufficient  to  sustain  a  finding  and  judgment  against  the 
Wabash  Railroad  Company  for  the  property  sued  for. 

The  evidence  is  that  the  jewelry  was  placed  in  the  bot- 
tom of  the  trunk  by  Mrs.  Ringwalt,  at  her  residence,  or 
where  she  was  stopping,  in  the  city  of  Omaha,  about  3  o'clock 
in  the  afternoon;  that  the  trunk  was  locked,  and  sent  by  an 
expressman  or  drayman  to  the.  Union  Pacific  depot,  where 
it  was  checked  about  4  o'clock  in  the  afternoon  of  the  same 
day.  The  trunk  appears  to  have  reached  Lexington,  Ky., 
late  in  the  afternoon,  and  was  taken  from  the  depot  of  the 
carrier  last  transporting  it  to  the  residence  or  stopping  place 
of  Mrs.  Ringwalt  in  Lexington,  by  an  expressman  or  dray- 
man. In  the  night  of  the  arrival  of  said  trunk,  Mrs.  Ring- 
wait  opened  the  same,  and  then  discovered  that  the  jewelry 
sued  for  was  missing.  The  condition  of  the  trunk  was  appar- 
ently in  all  respects  the  same  when  received  by  Mrs.  Ringwalt 
in  Lexington  that  it  was  when  she  started  it  from  Omaha. 
The  lock  of  the  trunk  had  not  been  broken,  nor  had  the 
trunk  been  opened,  so  far  as  could  be  ascertained. 
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We  assume,  for  the  purposes  of  this  case,  the  competency 
•of  the  Wabash  Railroad  Company  to  enter  into  a  contract 
with  Mrs.  Ringwalt  to  transport  herself  and  baggage  from 
the  city  of  Omaha,  Neb.,  to  Lexington,  Ky.,  and  that  the 
Wabash  Railroad  Company  would  be  liable  to  Mrs.  Ringwalt 
for  any  default  in  the  performance  of  such  contract. 

We  also  assume  that  the  Union  Pacific  Railway  Com- 
pany, in  all  that  it  did  towards  the  transporting  of  Mrs.  Ring- 
wait  on  the  ticket  she  held  from  Omaha  to  Council  Bluffs, 
and  in  accepting,  checking,  and  forwarding  her  trunk  or 
baggage,  as  acting  for  and  on  the  behalf  of  the  Wabash  Rail- 
road Company.  And  if  the  evidence  would  support  a  finding 
that  the  jewelry  sued  for  in  this  action  was  in  the  trunk  of 
Mrs.  Ringwalt  at  the  time  the  trunk  was  accepted  and 
-checked  by  the  agent  of  the  Union  Pacific  Railway  Com- 
pany at  the  depot  in  Omaha  by  virtue  of  the  ticket  held  by 
Mrs.  Ringwalt,  and  if  the  evidence  would  support  the  further 
finding  that  said  jewelry  was  not  in  said  trunk  at  the  time 
it  was  delivered  to  Mrs.  Ringwalt  by  the  last  carrier,  at  Lex- 
ington, then  we  have  no  doubt  as  to  the  accountability  of 
the  Wabash  Railroad  Company  to  Mrs.  Ringwalt  for  the 
value  of  said  jewelry. 

There  is,  however,  a  lack  of  evidence  to  show  that  the 
jewelry  sued  for  was  in  the  trunk  when  checked  at  the  Union 
Pacific  depot  at  Omaha,  Neb.     Had  the  express-  ibMneeof 
man  or  drayman  who  hauled  the  trunk  from  the  •▼««»«•  of 
residence  of  Mrs.  Ringwalt  to  the  depot  at  Omaha  iJJJJ^^*^ 
been  called,  and  testified  that  he  transported  the  pomemioaof 
trunk  to  the  depot,  and  delivered  it  to  the  agent  «""P»»y« 
there  in  the  same  condition  in  which  he  received  it,  we  think 
that  this  would   have  been  suflScient  evidence  to  sustain  a 
finding  that  the  trunk,  when  deHvered  to  the  Wabash  Rail- 
road Company,  contained  the  jewelry  sued  for. 

A  common  carrier,  undertaking  to  transport  the  baggage 
of  its  passenger,  is  held   by  the  law  to  the  strictest  account- 
ability, and  if  the  carrier  receives  such  baggage  and  under- 
takes   its   carriage,    it-  cannot    be   relieved    from 
liability  therefor  by  anything  save  the  act  of  God  D«tyofeo«- 
or  the   public  enemy;  but,   while  the  law  holds  panyMto 
the   carrier  to  this  rigid  accountability,  we  know  ■►•»•**• 
of  no  rule  of  law  that  will  render  a  carrier  liable 
for  the  baggage  of  a  passenger  unless  the   evidence   shows 
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that  the  baggage  sued  for  came  into  the  possession  of  the 
carrier. 

There  is  one  thing  further  to  be  said  of  this  judgment.  If 
we  should  hold  that  the  evidence  is  sufficient  to  support 
a  finding  that  the  jewelry  sued  for  was  in  the  trunk  of  Mrs 
Ringwalt  when  it  was  accepted  for  transportation  by  the 
Wabash  Railroad  Company  at  Omaha,  still  there  is  no  evi- 
dence which  shows,  or  tends  to  show,  that  this  trunk  may 
not  have  been  opened,  and  the  jewelry  abstracted  from  it, 
after  it  was  delivered  by  the  last  carrier,  at  Lexington,  to 
the  expressman  or  drayman  who  transported  it  from  the 
depot  there  to  the  stopping  place  of  Mrs.  Ringwalt.  The 
Wabash  Railroad  Company  cannot  be  held  liable  to  Mrs. 
Ringwalt  for  this  jewelry  on  mere  conjectures. 
Er^denceof      -^j^^  j^^  ^^^^  ^^^  presume  that  the  expressman 

who  hauled  the  trunk  from  Mrs.  Ringwalt's  resi- 
dence in  Omaha,  Neb.,  to  the  depot  there,  opened  the  trunk 
and  stole  the  jewelry.  It  does  not  presume  that  the  agent 
or  servants  of  any  of  the  carriers  between  Omaha  and  Lex- 
ington opened  the  trunk  and  stole  the  jewelry,  or  that  the 
jewelry  was  stolen  by  the  drayman  in  Lexington  who  trans- 
ported the  trunk  from  the  depot  at  that  place  to  the  resi- 
dence of  Mrs.  Ringwalt.  The  law  presumes  dishonesty  in 
no  man,  and  to  hold  the  Wabash  Railroad  Company  liable 
in  this  action,  on  the  evidence  in  this  record,  would  be  to 
indulge  the  presumption  of  honesty  on  the  part  of  the  dray- 
man at  Omaha  and  Lexington,  and  dishonesty  on  the  part 
of  the  servants  of  the  railroad  carriers. 

If  the  evidence  in  the  record  before  us  showed  affirmatively 
that  the  trunk  was  not  opened  or  tampered  with  between  the 
house  of  Mrs.  Ringwalt  and  the  Union  Pacific  Railway  depot 
at  Omaha,  and  that  the  trunk  was  not  opened  or  tampered 
with  from  the  time  it  was  delivered  to  the  agent  of  Mrs. 
Ringwalt  at  the  last  carrier's  depot,  at  Lexington,  until  it 
reached  the  hands  of  Mrs.  Ringwalt,  the  case  would  be  en- 
tirely different,  and  the  liability  of  the  Wabash  Railroad 
Company  for  the  property  fixed ;  but  the  trunk,  while  in  the 
possession  of  the  drayman  at  Omaha  and  in  the  possession 
of  the  drayman  at  Lexington,  was  in  the  hands  of  the  agents 
of  Mrs.  Ringfwalt,  and  the  presumption  will  not  arise  that 
the  jewelry  was  lost  or  stolen  while  in  the  possession  of  the 
Wabash  Railroad  Company,  until  she  produces  such  evidence 
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as  will  sustain  a  finding  that  the  jewelry  was  in  the  trunk 
when  it  was  accepted  by  the  Wabash  Railroad  Company  for 
carriage,  and  that  the  trunk  had  not  been  opened  or  tam- 
pered with  from  the  time  it  was  delivered  by  the  last  carrier 
to  her  agent  in  Lexington  until  she  opened  it  and  found  the 
jewelry  missing. 

For  the  sole  reason  that  the  evidence  will  not  support  such 
findings,  the  judgment  must  be  and  is  aflfirmed. 

Affirmed. 


Pennsylvania  Co. 
Liveright  (Max  et  al.). 

{Appellate  Court  of  Indiana^  Sept,  17,  1895.) 

Dutv  of  Company  as  to  Baggage  [(1)  p.  471] — Termination  of  Liability 
at  Carrier— Commencement  of  Liability  as  Warehouseman! — The  duty  of 
a  railroad  company  is  not  fully  performed  by  simply  delivering  baggage 
to  its  own  agent  at  the  station,  but  the  passenger  is  entitled  to  a  reason- 
able time  within  which  to  receive  his  baggage  before  the  liability  of  the 
company  as  carrier  ceases  and  its  duty  as  warehouseman  commences. 
{Page  456.) 

Appeal  from  Marion  county  superior  court.     Affirmed. 

SamL  O.  Pickens^  for  appellant. 

Morrisy  Newberger  &  Curtis^  for  appellees. 

Gavin,  J. — ^Appellees  sued  to  recover  the  value  of  a  lost 
trunk,  checked  as  baggage  by  one  of  them,  while  traveling  as 
a  passenger  from  Madison  to  Indianapolis,  over  c^-.-tatM 
appellant's  railroad.  The  Indianapolis  Union 
Railway  Company  owns  the  Union  Station  at  Indianapolis, 
and  acts  as  the  receiving  and  delivering  agent  for  appellant  as 
to  such  baggage  as  it  hauls  to  that  point.  The  sufficiency  of 
the  complaint  hinges  upon  appellant's  proposition  that  **  the 
relation  of  the  Pennsylvania  Company  and  its  agent,  the 
Union  Railway  Company,  to  the  goods  in  question  was  that 
of  a  warehouseman,  from  the  moment  'he  trunks  were  deliv- 
ered by  the  former  into  the  possession  of  the  latter  at  Indian- 
apolis." 
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Counsel  rely  upon  a  number  of  cases  involving  the  duty  of 
the  carrier  of  ordinary  freight.  Bansemer  v.  Railway  Co.,  25 
Ind.  434;  Railway  Co.  v.  McCool,  26  Ind.  140;  Express 
Co.  V.  Darnell,  31  Ind.  20;  Railway  Co.  v.  Nash,  43  Ind. 
423;  Transportation  Co.  v.  Merriam,  in  Ind.  5, — the  origi- 
nal case  being  founded  upon  Norway  Plains  Co.  v.  Boston  & 
M.  R.  Co.,  I  Gray  263. 

Without  undertaking  to  determine  the  correctness  of,  or 
the  limitations  upon,  the  rule  advocated  as  applicable  to  ordi- 
nary freight,  the  position  cannot  be  regarded  as  tenable, 
either  upon  principle  or  authority,  when  a  passenger's  baggage 
is  the  subject  of  controversy. 

It  was  ruled  by  this  court  in  Railway  Co.  v,  Tapp,  6  Ind. 
App.  304,  that  *  *  it  was  the  duty  of  the  appellant  or  its  ser- 
vants to  give  the  appellee  a  reasonable  time,  after  the  arrival 
of  the  trunk  at  Russiaville,  to  take  it  away,  before  locking  it 
up  in  the  warehouse,  and,  failing  to  do  so,  the  liability  of  the 
company  as  a  carrier  did  not  cease." 

It  was  appellant's  duty,  as  a  carrier,  not  only  to  haul  the 
baggage  to  Indianapolis,  but  there  to  deliver  it  to  appellees, 
if  called  for  within  a  reasonable  time.     If  not,  it 
'f  iTbin'***     could  hold  it  as  a  bailee  for  hire,  and  its  duty  as 
earrier.  warehouseman  then  arose.     Its  duty  as  carrier  was 

not  fully  performed  by  simply  delivering  the  bag- 
gage to  its  own  agent  at  the  station.  It  does  not  even  fol- 
low, from  its  receipt  by  the  Union  Railway  Company,  that 
the  trunk  was  eo  instante  ready  for  delivery  to  the  passenger, 
although  we  do  not  base  our  decision  upon  this  fact,  but 
rather  upon  the  broader  ground  that  the  passenger  is  entitled 
to  a  reasonable  time  within  which  to  receive  his  baggage  be- 
fore the  strict  carrier's  liability  ceases,  and  the  less  burden- 
some responsibility  as  warehouseman  begins.  Our  conclusion 
is  in  harmony  with  the  almost  universal  opinion  expressed  by 
courts  and  text  writers.  Roth  v.  Railway  Co.,  34  N.  Y.  548 ; 
Burnell  v.  Railway  Co.,  45  N.  Y.  184;  Matteson  v.  Railway 
Co.,  76  N.  Y.  381;  Railway  Co.  v.  Mahan,  8  Bush  184; 
Wald  V.  Railway  Co.,  92  Ky.  645 ;  Mote  v.  Railway  Co.,  27 
Iowa  22  ;  Arthur  v.  Railway  Co.,  61  Iowa  65 1 ;  Railway  Co. 
V.  Capps,  2  White  &  W.  Civ.  Cas.  Ct.  App.  35  ;  Ouimit  v. 
Henshaw,  35  Vt.  605;  Lin  v.  Railway  Co.,  10  Mo.  App. 
125;  Railway  Co.  v,  Addizoat,  17  111.  App.  632;  Hutch. 
Carr.  §  708;   3  Wood,  R.  R.  (Ed.  1894)  §§  400,  402. 
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In  section  402  of  the  authority  last  cited  it  is  said:  **  The 
liability  of  a  common  carrier  for  the  baggage  of  a  passenger 
continues  until  the  baggage  is  ready  to  be  delivered  to  the 
owner  at  his  destination,  and  until  he  has  had  a  reasonable 
opportunity  of  receiving  and  removing  it.  What  constitutes 
such  reasonable  time  and  opportunity  is  a  mixed  question 'of 
law  and  fact,  necessarily  dependent  upon  the  peculiar  cir- 
cumstances of  each  particular  case.**  As  to  just  what  consti- 
tutes a  reasonable  time,  courts  differ;  but  we  are  not  called 
upon  to  solve  that  question.  Massachusetts,  in  Nealand  v. 
Railway  Co.,  36  N.  E.  592,  indicates  a  willingness  to  apply 
to  baggage  the  rule  laid  down  in  the  i  Gray  case.  We  are, 
however,  satisfied  that  this  rule  should  not  be  extended  by 
analogy. 

Under  the  evidence,  the  court  was  fully  justified  in  finding 
that  the  baggage  never  was  ready  for  delivery  to  the  appel- 
lees. 

Judgment  affirmed. 


St.  Louis  Southwestern  R.  Co. 

V. 

Berry  (Pleas  and  Kate). 

{.Supreme  Court  of  Arkansas,  April  20,  1895.) 

Liability  of  Company  for  Lots  of  Money  Received  for  Transportation  as 
Baggage  [(1)  p.  471] — A  railroad  company  is  liable  as  insurer  for  money 
which  a  passenger  in  good  faith  includes  in  his  baggage  to  pay  travelling 
expenses  and  for  personal  use  on  his  journey,  provided  no  more  is  taken 
than  is  necessary  or  usual  for  passengers  of  like  station,  habits,  and  con- 
dition in  life  while  on  similar  journeys,  and  for  any  amount  in  excess  of 
this  the  company  is  not  liable  as  an  insurer,  unless  it  receives  it  with 
notice  that  the  quantity  is  greater  than  is  usually  carried  by  passengers 
under  similar  circumstances.     {Page  458.) 

Scope  of  Authority  of  Baggage  Master  Accepting  as  Baggage  Money  In 
Excess  of  that  Prescribed  by  Rule. — A  baggage  master  is  acting  within 
the  scope  of  his  employment  when  he  receives  more  money  to  be  trans- 
ported as  baggage  than  the  rules  of  the  company  authorize  him  to 
receive.     {Page  459.) 

Liability  of  Company  for  Money  in  Excess  of  Travelling  ExpenseSi  etc., 
Accepted  as  Baggage  by  Agent,  with  Notice — Ignorance  of  Passenger  of 
Rule  Forbidding  Acceptance.— Where  a  passenger  who  has  no  knowledge 
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of  a  rule  of  a  railroad  company  which  forbids  its  agents  to  receive 
money  for  transportation  as  baggage,  delivers  to  a  baggage  master  of  the 
company  a  trunk  containing  an  amount  of  money  beyond  that  forbidden 
by  the  rule,  and  informs  him  of  the  amount,  if  the  baggage  is  shipped 
and  a  loss  occurs,  the  company  is  liable.    {Page  459.) 

Appeal  from  Monroe  county  circuit  court.     Affirmed. 

Sam  H,  West  and  J.  C.  Hawthorne^  for  appellant. 
M.  J.  Manning  and  David  A .  Gates ^  for  appellees. 

Wood,  J. — The  appellant  asked  the  following  instructions: 
(i)  **The  jury  are  instructed  that  a  railway  company  is  not 
liable  for  the  loss  of  money  shipped  as  baggage  in  excess  of 
an  amount  necessary  to  be  used  while  on  a  jour- 
ney.' (2)  **If  the  jury  find  from  the  evidence 
that  the  defendant  is  not  engaged  in  transmitting  money,  it 
would  not  be  liable  for  the  loss  of  money,  when  shipped  as 
baggage,  even  if  its  agents  were  informed  that  money  was  con- 
tained in  the  trunk  shipped  as  baggage."  The  court  refused 
these,  and,  in  effect,  charged  the  jury  that  if  a  passenger, 
who  had  no  notice  of  the  company's  instructions  to  its  agents 
forbidding  the  taking  of  money  for  transportation  as  baggage, 
delivered  to  the  agent  of  the  railway  company  a  trunk  con- 
taining money  to  be  transported  as  baggage,  and  informed  the 
agent  who  checked  the  trunk  that  it  contained  money,  and 
the  agent,  after  being  so  informed,  received  the  same,  that 
then,  in  case  of  loss,  the  carrier  would  be  liable.  The  requests 
given  and  refused  present  the  only  question  for  our  determin- 
ation. 

The  carrier  is  liable,  as  insurer,  for  money  which  the  passen- 
ger, bona  fide,  includes  in  his  baggage  to  pay  traveling 
expenses,  and  for  personal  use  on  his  journey,  provided  no 
Liftbiiity  of  Hiore  is  taken  than  is  necessary  or  usual  for  passen- 
companyfor  gers  of  like  Station,  habits,  and  condition  in  life, 
"u*df^  while  on  similar  journeys.  Hutch.  Carr.  §§  682, 
UftDsportfttioB  685,  688;  Schouler,  Bailm.  §§  669-671;  Story, 
Mbftgsa^.  Bailm.  §  499;  3  Wood,  R.  R,  §  401 ;  Jordan  v. 
Railroad  Co.,  5  Cush.  69;  Ror.  R.  R.  988 ;  Ang.  Carr.  §115; 
2  Beach,  R.  R.  §  901 ;  2  Redf.  R.  R.  59.  For  any  amount 
in  excess  of  this, — which  is  a  question  for  the  jury, — the  car- 
rier is  not  liable,  as  such,  unless  he  receives  it  with  notice  that 
the  quantity  is  greater  than  is  usually  carried  by  passengers 
under  the  same  or  similar  circumstances.     And  the  passenger 
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must  observe  the  utmost  candor  and  good  faith  in  presenting 
his  bagjage  for  transportation,  for  the  carrier  is  only  required 
to  transport  according  to  appearances.  If  the  passsenger  pre- 
sents his  baggage  in  a  closed  receptacle,  such  as  is  ordinarily 
carried  as  baggage,  in  order  to  lay  upon  the  carrier  the  extra- 
ordinary responsibility  of  insurer  the  passenger  must  inform 
him  if  it  contains  any  articles  which  the  carrier  is  not  bound 
to  transport  as  baggage.  This  is  for  the  reason  that  the  carrier, 
when  thus  notified,  may  refuse  to  carry  altogether,  or  accept 
and  charge  an  additional  sum  to  the  passenger's  fare  for  the 
onerous  liability  he  thus  assumes.  Schouler,  Bailm.  §  669  et 
seq. ;  Hutch.  Cam  §  685  ;  Edw.  Bailm.  §  529;  3  Wood,  R.  R. 
§§  401,  406,  408;  Railroad  Co.  z/.  FralofI,  100  U.  S.  24;  2 
Beach,  R.  R.  902;  Davis  v.  Railroad  Co.,  22  111.  278;  Rail- 
road Co.  V,  Copeland,  24  111.  332 ;  i  Rep.  &  Mack  3  Dig.  of 
Railway  law,  **  Baggage,"  and  authorities  there  cited. 

The  baggage- master  is  not  out  of  the  scope  of  his  employ- 
ment when  he  receives  more  money  for  transporation  as  bag- 
gage than,  by  the  rules  of  the  company  or  instruc- 
tions from  his  employer,  he  is  authorized  to  receive,   a^fcoritj  of 
for  the  carrier  does  carry  some  money  as  baggage.   banriMc^' 
And  the  agent  whose  business  it  is  to  receive  and  ■■•■*•''• 
check  for  baggage  has  the  implied  authority  to  bind  his  em- 
ployer, the  carrier,  by  virtue  of  the  nature  of  his  employment, 
and  the  duties  incident  to  it.     Hutch.  Carr.  §  688;   3  Wood, 
R.  R.  §  408;   Minter  v.  Railroad  Co.,  41    Mo.  503;  Strauss 
V.  Railway  Co.,  17  Fed.  209.   As  was  said  by  a  distinguished 
judge  of  New  York:    **The  contract  to  carry  the  baggage  of 
passengers,  as  incident  to  the  contract  to  carry  the  person, 
does    not    become    defined,    as   to    particular   baggage,    its 
amounts,  or  other  incidents,  until  the  baggage  is  delivered  to 
the  baggage-master."     Isaacson  v.  Railroad  Co.,  94  N.  Y. 
278. 

We  conclude  that  where  a  passenger,  who  is  ignorant  of  the 
rules  or  instructions  of    railway  companies   forbidding   their 
agents  to  receive  money  for  transportation  as  bag- 
gage, delivers  to  the  baggage  agent  more  money  Aeeepta»«eof 
than  the  carrier  is  required  to  transport,  and  in-  ■oney  witfcMit 
forms  the  agent  of  the  amount,  if  he  accepts  it  to  ■•••••  •'"»*•• 

ship  as  baggage,   and  a  loss  occurs,  the  carrier's 
common-law  liability  will  attach.     We  are  aware  that  a  differ- 
ent rule  prevails  in  some  of  the  states,  notably  Massachusetts. 
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Blumantle  z/.  Railroad  Co.,  127  Mass.  322;  Ailing  v.  Rail- 
road Co.,  126  Mass.  121;  Jordan  v.  Railroad  Co.,  5  Cush. 
69.  See  also,  Bomar  v.  Maxwell,  9  Humph.  620;  Collins  v. 
Railroad  Co.,  10  Cush.  506.  But  the  weight  of  authority  is 
with  the  rule  as  we  have  announced  it.  Railroad  Co.  v. 
Baldauf',  16  Pa.  St.  67;  Hutch.  Carr.  §  685;  Jacobs  v.  Tutt, 
33  Fed.  412 ;  Railroad  Co.  v.  Fraloff,  100  U.  S.  24;  Humph- 
reys V,  Perry,  148  U.  S.  627;  Railway  Co.  v.  Shepherd,  8 
Exch.  30;  Minter  v.  Railroad  Co.,  41  Mo.  503,  and  other 
cases  cited  in  brief  of  counsel  for  appellee.  See  Rap.  &  Mack, 
Dig.  of  Railroad  Law,  pp.  536,  539,  and  cases  cited. 

While  most  of  these  cases  have  reference  to  merchandise  in 
some  form,  yet  the  rationale  of  the  doctrine,  as  to  it,  is 
equally  applicable  to  money  where  it  is  carried  as  baggage. 
As  to  what  would  be  the  rule  if  the  money  was  accepted  and 
carried  as  freight  is  nowhere  presented.  The  proof  on  the 
part  of  plaintiffs  showed  that  the  agent  who  checked  the  trunk 
was  informed  of  the  amount  of  money  it  contained  before  he 
checked  it  for  transportation. 

The  instructions,  therefore,  being  in  harmony  with  the  law, 
and  the  verdict  of  the  jury  having  evidence  to  support  it,  the 
judgment  of  the  Monroe  circuit  court  is  affirmed. 


Southern  Kansas  Ry.  Co. 
Clark  (B.  C,  et  aL) 

{Kansas  Supreme  Court y  December  9,  1893.) 

Liability  of  Company  for  Theft  from  Sample  Cases  in  Baggage  Room. — 

A  railroad  company  is  not  bound,  as  a  part  of  its  contract  for  the  trans- 
portation of  a  traveller  who  is' employed  as  a  travelling  salesman  for  a 
trading  firm,  to  carry  as  his  personal  baggage  a  case  of  sample  merchan- 
dise belonging  to  his  employers  ;  and  where  it  receives  and  checks  such 
case  without  knowledge  of  its  contents  or  ownership,  a  part  of  which  is 
afterwards  stolen  from  its  baggage  room  without  negligence  on  the  part 
of  the  company,  it  is  not  liable  to  the  owners  for  the  value  thereof. 
{Page  462.) 
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Error  to  Butler  county  district  court.     Reversed. 

Geo.  R.  Peck  J  A.  A.  Hurd  djiA  Robert  Dunlap^  for  plaintiff 
in  error. 

Peckltam  &  Hendersoriy  for  defendants  in  error. 

Allen,  J. — This  action  was  commenced  before  a  justice  of 
the  peace  of  Cowley  county,  where  a  judgment  was  rendered 
in  favor  of  the  defendant  for  costs. 

Plaintiffs  appealed  to  the  district  court,  from  which  a  change 
of  venue  was  taken,  because  the  judge  of  that  court  had  been 
of  counsel  in  the  case,  to  Butler  county,  where  the 
case  was  tried,  and  a  judgment  rendered  in  favor      Ca»eit«t*d» 
of  the  plaintiffs  for  $136.79. 

The  railroad  company  brings  the  case  here  for  review. 

By  leave  of  the  court  the  plaintiffs  filed  an  amended  bill  of 
particulars  in  the  Butler  county  district  court,  in  which  they 
alleged,  in  substance,  that  they  were  partners  as  wholesale 
dealers  in  crockery,  table  and  pocket  cutlery,  and  other  wares ; 
that  the  defendant  was  a  railroad  corporation,  engaged  in  the 
business  of  transporting  passengers  and  freight  for  hire  as 
common  carriers;  that  plaintiffs  had  in  their  employ  as  a 
travelling  salesman  one  E,  H.  Bliss;  that  on  the  24th  day  of 
December,  1884,  said  Bliss,  in  the  regular  course  of  his  em- 
ployment, purchased  from  the  defendant,  with  the  money  of 
the  plaintiffs,  a  first-class  passenger  ticket  from  Kansas  City 
to  Winfield,  Kan. ;  that  said  Bliss  carried  with  him  a  sample 
roll  of  cutlery,  the  property  of  the  plaintiff,  and  which  was 
used  by  him  in  the  prosecution  of  his  business  as  a  travelling 
salesman  for  the  plaintiffs;  that  at  the  time  of  purchasing 
said  ticket  he  delivered  said  sample  roll  of  cutlery  to  the  de- 
fendant to  be  carried  from  Kansas  City  to  Winfield,  taking  a 
check  fo/  the  same  in  the  usual  way;  that  the  defendant 
failed  and  neglected  to  deliver  said  roll  of  cutlery  at  its  place 
of  destination, — and  asked  judgment  for  the  value  thereof. 

It  appears  from  the  testimony  that  Bliss  purchased  a  ticket 
at  Kansas  City  on  the  night  of  the  23d  of  December,  1884. 
The  property  in  controversy  had  been  checked  from  Leaven- 
worth to  Kansas  City,  and  Bliss  had  it  rechecked  at  the  Union 
Depot  to  Winfield.  Bliss  purchased  his  ticket  with  moneys 
of  the  plaintiff.  The  case  containing  the  roll  of  cutlery  was 
checked  as  ordinary  baggage,  no  extra  compensation  being 
paid  for  its  transportation,  nor  was  anything  said,  at  the  time 
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it  was  checked,  as  to  whose  property  it  was.  Bliss  arrived  in 
Winfield  about  9  o'clock  on  the  morning  of  the  24th,  and 
went  directly  to  his  home,  without  calling  for  the  roll  of  cut- 
lery. On  the  morning  of  the  25th  he  went  to  the  defend- 
ant's depot,  where  he  found  that  the  roll  of  pocket  cutlery 
had  been  taken  from  his  sample  case. 

Plaintiff  in  error  has  filed  a  brief  calling  the  attention  of 
the  court  to  several  questions  arising  on  the  record. 

Defendants  in  error  have  not  furnished  us  with  any  brief, 
nor  made  any  oral  argument. 

We  can  therefore  determine  their  position  only  from  the 
the  pleadings,  and  evidence  offered  in  support  thereof. 

The  first  question  presented  by  the  plaintiff  in  error  is 
whether  the  railroad  company  sustained  the  relation  of  a 
common  carrier  to  the  plaintiff,  and  is  therefore  liable  for 
the  loss  of  baggage  stolen  without  any  claim  of  negligence  on 
its  part. 

It  appears  in  this  case  that  the  baggage  room  at  the  depot 
in  Winfield  was  broken  into  on  the  night  of  December  24th, 
and  this  roll  of  cutlery  and  other  property,  some 
Liftbiiityor  of  it  belonging  to  the  baggage  master,  was  stolen. 
4)ompftnyror  Personal  baggage  limited  in  quantity  is  usually 
hMggtuge  room,  transported  by  carriers  of  passengers  as  an  inci- 
dent to  the  transportation  of  the  person,  without 
extra  charge.  The  contract  to  transport  a  passenger  is  usually 
a  personal  contract.  If  injury  results  to  his  person,  or  his 
personal  effects  transported  as  baggage,  there  can  be  doubt 
that  the  railroad  company  is  liable  to  him,  and  him  alone, 
when  occurring  under  such  circumstances  as  to  create  lia- 
bility. The  fact  that  he  is  engaged  in  the  service  of  another 
at  the  time,  and  that  his  transportation  is  paid  for  by  his 
employer,  cannot  diminish  his  individual  right  to  safe  trans- 
portation. We  fail  to  perceive  that  the  facts  that  his  fare 
is  paid  for  by  his  employer,  and  that  the  occasion  for  his 
making  the  journey  is  the  prosecution  of  the  business  of  his 
employer,  in  any  manner  affect  the  contract  with,  or  liability 
of,  the  railroad  company.  It  does  not  appear  in  this  case 
that,  at  the  time  he  purchased  his  ticket,  anything  was  said 
with  reference  to  his  employment,  nor  that,  at  the  time  he 
checked  his  baggage,  any  mention  was  made  of  the  fact  that 
the  samples  he  carried  belonged  to  the  plaintiffs. 

In  Hutchinson  on  Carriers  (section  701)  the  author  says: 
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^'The  owner  of  the  property  must  of  course  stand  in  the  re- 
lation of  passenger  to  the  carrier,  in  order  to  fix  upon  him  the 
liability  as  a  carrier  of  baggage.  The  carriage  is  ex  vi  termini 
incidental  to  the  carriage  of  the  owner  as  a  passenger.  If, 
therefore,  that  which  would  have  been  properly  baggage  had 
it  been  accompanied  by  the  owner  as  a  passenger  should,  by 
accident  or  mistake,  be  accepted  by  the  carrier  for  transpor- 
tation without  being  accompanied  by  the  owner,  and  when  he 
is  not,  and  does  not  become  a  passenger,  the  carrier  would 
not  have  it  in  his  custody  in  the  character  of  baggage,  and 
would  not  be  responsible  for  it  as  such.** 

In  Metz  V,  Railroad  Co.,  (Cal.)  24  Pac.  610,  it  was  held 
**that  a  man  travelling  alone,  and  carrying  in  his  trunk  for 
transportation  a  quantity  of  ladies*  jewelry,  cannot  recover 
for  the  loss  thereof  against  a  common  carrier.**  This  case 
was  decided  on  the  ground  that  these  articles  were  not  prop- 
erly baggage  for  the  convenience  of  the  passenger,  but  were 
merchandise,  though  not  carried  for  any  commercial  purpose, 
and  not  such  as  a  carrier  was  under  obligation  to  transport  as 
baggage. 

In  Stimson  v.  Railroad  Co.,  98  Mass.  83,  it  was  held 
"that  a  railroad  company  is  not  liable  to  either  owner  or 
agent,  on  its  ordinary  contract  of  transportation  of  a  passen- 
ger, for  losing  a  valise  delivered  into  its  charge  as  his  personal 
luggage,  but  which  contained  only  samples  of  merchandise, 
and  that  its  contents  were  owned  by  a  trader,  whose  agent  he 
was  to  sell  such  goods  by  sample,  nor  in  tort  for  the  loss, 
without  proof pf  gross  negligence;**  and  the  case  of  Ailing  v. 
Railroad  Co.,  126  Mass.  121,  is  to  the  same  effect. 

The  case  of  Humphreys  v.  Perry,  148  U.  S.  627,  goes  still 
further.  The  plaintiffs  were  partners,  dealing  in  jewelry. 
One  of  the  firm,  who  acted  as  a  travelling  salesman,  purchased 
a  ticket,  and  checked  a  dark-colored,  iron-bound  trunk,  of  the 
kind  known  as  a  **  jeweler*s  trunk,**  and  paid  the  charge  for 
overweight  thereon  as  personal  baggage.  There  was  no  evi- 
dence tending  to  show  that  the  company's  agent  had  any 
knowledge  of  the  contents*  of  the  trunk.  The  court  held, 
after  an  elaborate  review  of  the  authorities,  that  there  was  no 
liability.  In  the  case  under  consideration  we  are  not  required 
to  go  to  the  limit  of  the  one  last  cited,  nor  do  we  need  to  as- 
sent to  the  conclusion  arrived  at  in  that  case.  Here  there  is 
absolutely  nothing  showing  any  contract,  express  or  implied, 
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between  the  parties  to  this  suit,  with  reference  to  the  trans- 
portation of  the  stolen  property.  The  bill  of  particulars 
seems  to  base  the  plaintiff's  right  to  recovery  solely  on  con- 
tract. There  is  no  averment  of  loss  through  negligence  or  of 
wrongful  conversion  of  the  property. 

Several  other  questions  are  discussed  in  the  brief  of  counsel 
for  the  plaintiff  in  error,  but,  as  the  point  already  considered 
disposes  of  the  case,  we  deem  it  unnecessary  to  consider  any 
other  matter. 

The  judgment  is  reversed. 

All  the  justices  concurring. 


Meux 

V, 

Great  Eastern  Railway  Co. 
([1895]  2  fi.  B.  387.) 

Liability  of  Company  for  Loss  of  Servant's  Luggage  Containing  Master's 
Property! — A  servant  of  the  plaintiflf  took  a  ticket  for  a  journey  on  the 
deiendant  s  railway,  and  a  portmanteau  of  his  was  accepted  by  the  de- 
fendants as  his  personal  luggage.  The  portmanteau  contained  his  livery, 
which  was  the  property  of  the  plaintiff.  Through  an  act  of  misfeasance 
of  a  porter  in  the  employment  of  the  defendants,  the  livery  was  destoyed. 
In  an  action  to  recover  the  value  of  the  goods  destroyed,  Held^  that  the 
defendants  were  liable  to  the  plaintiff  for  the  tortious  act  of  their  ser- 
vant in  injuring  the  plaintiff's  property.     {Pages  456,  458,  468.) 

Appeal  from  the  judgment  of  Mathew,  J.,  at  the  trial 
without  a  jury. 

The  action  was  brought  to  recover  the  value  of  a  servant's 
livery  under  the  following  circumstances.  The  plaintiff  di- 
rected her  servant  to  travel  by  the  defendant's  line 
***'  *  from  a  station  in  the  country  to  London.  He 
went  to  the  station  with  a  portmanteau,  in  which  was  his  liv- 
ery, which  belonged  to  the  plaintiff.  At  the  station  he  took 
his  ticket,  which  he  paid  for  with  money  supplied  to  him  by 
the  plaintiff.  The  portmanteau  (as  appeared  by  admissions 
made  in  the  case)  was  handed  into  the  custody  of  the  defend- 
ant's servants,  to  be  carried  by  theni  to  town  as  passenger's 
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luggage,  and  was  overturned  in  front  of  a  train  by  one  of 
the  defendant's  servants,  and  was  damaged  and  became  use- 
less to  the  plaintiff. 

The  learned  judge  decided  that  the  plaintiff  could  not  re- 
cover in  contract,  as  the  contract  made  by  the  defendants  was 
a  personal  contract  with  the  servant,  and  that  she  could  not 
recover  in  tort  because  the  goods  were  not  lawfully  on  the 
premises  of  the  defendants. 

Judgment  was  accordingly  given  for  the  defendants. 

The  plaintiff  appealed. 

J.  Alderson  Foote,  for  the  plaintiff. 

The  plaintiff  is  entitled  to  maintain  the  action,  first,  on  the 
ground  of  tort;  and,  secondly,  on  the  ground  of  contract.  If 
the  railway  company  by  misfeasance  damage  goods 
which  are  lawfully  on  their  premises,  they  are  liable  p[,J,^j|; 
to  the  owner  of  the  goods  as  for  a  tort.  Accord- 
ing to  Claridge  v.  South  Staffordshire  Tramway  Co.,  (1892) 
I  Q.  B.  422,  where  goods  have  been  bailed,  the  bailee  can- 
not recover  for  injury  to  them  unless  he  is  liable  over  to  the 
bailor,  and  therefore  the  latter  must  be  entitled  to  sue.  The 
learned  judge  seems  to  have  thought  that  the  goods  were  de- 
livered to  the  defendants,  not  as  being  the  personal  luggage, 
but  as  the  property  of  the  servant,  and  so  were  not  lawfully 
on  the  defendant's  premises.  This  is  a  misconception,  for 
they  were  delivered  as  the  personal  luggage  of  the  servant, 
and  no  representation  was  made  as  to  whose  property  they 
were — a  fact  that  was  immaterial.  If  Claridge  v.  South  Staf- 
fordshire Tramway  Co.,  (1892)  i  Q.  B.  422,  was  wrongly  de- 
cided, and  the  bailee  can  sue  as  trustee  for  the  bailor,  it  is 
contended  that  since  the  Judicature  Acts  the  plaintiff,  as  the 
person  really  interested,  can  also  sue.  It  is  not  a  question 
of  knowledge  on  the  part  of  the  defendants,  for  goods,  or, 
as  in  Austin  v.  Great  Western  Ry.  Co.,  L.  R.  2  Q.  B.  442, 
a  child  may  be  lawfully  on  the  company's  premises  without 
their  knowledge,  so  as  to  make  them  liable,  if  there  is  no 
fraud  or  intention  to  deceive.  In  Becher  v.  Great  Eastern 
Ry.  Co.,  L.  R.  5  Q.  B.  241,  which  was  relied  on  by  the 
defendants,  the  portmanteau  carried  by  the  servant  was  not 
his  personal  luggage. 

The  duty  owed   by    the  company  to  the  plaintiff  is  that 
indicated  by  Bramwell,  B.,  in  Hayn  v..  CuUiford,  4  C.  P. 
2  (N.  8.)  A.  &  E.  R.  Gas.— 80 
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D.  182,  which  had  been  recognized  in  Marshall  v.  York, 
Newcastle  &  Berwick  Ry.  Co.,  1 1  C.  B.  655,  and  Martin  v. 
Great  Indian  Peninsular  Ry.  Co.,  L.  R.  3  Ex.  9. 

As  to  the  question  of  contract,  it  may  be  contended  that 
the  servant  taking  his  ticket  with  the  money  of  his  mistress 
acted  as  her  agent,  and  that  she  can  sue  on  the  contract  made 
by  him. 

/e/fj  Q,  C» ,  and  Collet^  for  the  defendants. 

There  was  no  contract  with  the  plaintiff,  and  she  cannot  sue 
for  breach  of  that  made  with  her  servant.  The 
frndlio^  only  obligation  of  the  company  in  respect  of  this 
luggage  arose  out  of  the  contract  made  with  the 
servant.  In  effect  it  was,  so  far  as  related  to  the  luggage,  a 
contract  of  insurance  of  his  property  carried  as  personal  lug- 
gage, and  the  company  are  under  no  obligation  to  any  one 
but  him  for  any  tortious  act  of  their  servants  which  damages 
the  property  of  which  they  have  charge.  In  fact,  there  has 
been  only  a  non-feasance  in  not  taking  sufficient  care  of  the 
portmanteau  ;  and  if  the  plaintiff  can  recover  at  all  it  must  be 
in  respect  of  some  active  negligence  amounting  to  a  misfea- 
sance. Becher  v.  Great  Eastern  Ry.  Co.,  L.  R.  5  Q.  B.  241, 
and  Alton  v.  Midland  Ry.  Co.,  19  C.  B.  (N.  S.)  213;  34  L.  J. 
(C.P.),  292  are  entirely  in  the  defendants'  favor.  [They  cited 
also  Great  Northern  Ry.  Co.  v.  Shepherd,  21  L.  J.  (Ex.)  114, 
and  Great  Western  Ry.  Co.  v.  Bunch,  13  App.  Cas.  31.] 

Lord  Esher,  M.  R. — In  this  case  the  plaintiff  has  brought 
an  action  against  the  defendants  on  the  ground  that  prop- 
erty belonging  to  her  had  been  injured  by  the  negligence 
of  their  servant.  The  property  was  in  a  portmanteau,  which 
Liftbiiit  of  ^^^  taken  by  one  of  the  defendants'  servants  for 
eompanyfor  the  purposc  of  its  being  placed  in  a  train,  and 
lomofiier-  Jt  was  said  that  owing  to  his  carelessness  it  was 
^^'.uinT*^  allowed  to  fall  on  the  line  so  that  it  was  run 
master's  over   by    a   train  and   the   goods  in   it   "were  de- 

property.  stroycd.  It  is  suggested  that  there  was  no  evi- 
dence that  the  man  was  carrying  the  portmanteau  carelessly; 
but  it  is  not  usual  for  porters  to  let  things  fall  on  the 
line,  and  unless  there  were  some  explanation  of  how  it  had 
happened  any  one  would  say  that  there  was  negligence,  and 
we  ought  so  to  find.     That  being  so,  the  plaintiff  says  there 
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was  a  wrongful  act  of  the  defendants  with  regard  to  her  prop- 
erty, and  that  she  has  a  right  to  recover  damages.  The 
answer  given  is  that  the  portmanteau  was  brought  to  the  sta- 
tion by  a  servant  of  the  plaintiff,  who  took  a  ticket  and  gave 
the  portmanteau  to  be  carried  by  the  porter  as  personal  lug- 
gage under  the  contract  made  personally  by  the  plaintiff's  ser- 
vant with  the  defendants.  It  is  said,  therefore,  that  as  the 
plaintiff  was  no  party  to  the  contract  there  could  be  no  breach 
of  contract  so  far  as  she  is  concerned.  That  is  quite  true 
where  the  goods  are  the  personal  luggage  of  the  servant  and 
are  accepted  as  such,  though  it  would  not  apply  where  a  ser- 
vant is  sent  with  luggage  to  be  forwarded  which  is  paid  for  and 
not  taken  as  his  personal  luggage.  In  such  a  case  the  servant 
would  be  making  a  contract  on  behalf  of  his  master,  who 
could  adopt  what  was  done  and  sue  for  breach  of  contract. 

There  being  no  contract  in  this  case  with  the  plaintiff,  she 
gets  no  right  to  sue  for  a  breach  of  the  contract  which  was 
made,  and  there  is  no  duty  towards  her  arising  on  contract. 
There  is  nothing  in  such  a  state  of  things  that  deprives  the 
plaintiff  of  a  right  which  she  has  independently  of  contract, 
and  which  she  would  have  even  if  there  were  no  contract.  If 
goods  were  put  on  the  premises  of  the  defendants  or  in  a  van 
without  any  knowledge  on  their  part,  they  would  not  be 
bound  to  take  notice  that  the  goods  were  there.  If  they  are 
put  openly  on  the  platform,  to  be  carried  by  the  company, 
they  know  that  the  goods  are  there ;  they  allow  them  to  be 
there ;  and  it  must  be  a  wrongful  act  for  them  to  deal  negli- 
gently with  them.  If  they  authorize  their  servants  to  take 
luggage  up  and  carry  it,  the  servants  must  do  so  with  reason- 
able care,  and  for  any  active  wrongful  act  on  their  part  the 
company  are  liable.  They  cannot  say  that  it  was  done  with- 
out their  authority;  and,  therefore,  for  such  wrongful  act  the 
person  injured  has  a  right  of  action  against  them,  although 
as  between  him  and  them  there  was  no  contract,  and  although 
there  was  a  contract  between  them  and  some  one  else  with 
regard  to  the  luggage.  It  seems  to  me  that  the  authorities 
bind  us  on  this  point ;  but  even  if  they  did  not,  I  entirely 
agree  with  the  view  expressed  by  Bramwell,  B.,  in  Hayn  v» 
Culliford,  4  C.  P.  D.  182.  There  goods  were  lawfully  with 
the  defendants*  license  on  their  ship,  and  they  so  tortiously 
dealt  with  the  goods  that  they  were  injured.  The  learned 
judge  first  dealt  with  the  case  of  a  contract,  and  then  said . 
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**So  also  if  there  is  not" — that  is,  if  there  is  not  a  contract. 
''For  if  so,  the  case  is  this:  The  goods  were  lawfully  with 
the  defendants*  license  in  their  ship,  and  they  tortiously  so 
dealt  with  them  that  the  goods  were  injured."  The  proposi- 
tion would  have  been  equally  good  if  the  word  "lawfully'* 
had  been  omitted,  and  that  word  is  only  inserted  to  contrast 
with  what  follows.  He  points  out  that  the  negligent  act  of 
the  defendants  was  wrongful,  "not  as  a  breach  of  contract, 
but  as  a  wrongful  act  in  itself."  He  was  dealing,  not  with  an 
omission  to  do  something,  or  with  mere  non-feasance,  but  with 
misfeasance,  and  he  pronounces  such  a  misfeasance  to  be  an 
act  wrongful  in  itself.  The  same  principle  is  to  be  found  in 
the  judgment  of  the  same  learned  judge  in  Foulkes  v.  Metro- 
politan District  Ry.  Co,,  5  C.  P.  D.  157.,  in  which  he  says 
there  may  be  no  duty  by  contract,  and  consequently  no  cause 
of  action  fora  non-feasance,  but  that  there  was  a  duty  imposed 
by  the  law  to  do  no  act  to  injure  another.  These  are  author- 
ities which  seem  to  me  to  be  sufficient  for  the  determination 
of  this  case,  and  I  think  that  principle  goes  with  authority. 

I  cannot  think  that  the  case  of  Alton  v.  Midland  Ry.  Co., 
19  C.  B.  (N.S.)  213,  34  L.  J.  (C.P.)  292,  touches  the  pres- 
ent one.  It  was  decided  on  demurrer  on  an  averment  that 
the  action  was  founded  on  contract ;  and  that  was  the  basis 
of  the  decision,  which  was  that  such  right  foundeid  on  contract 
was  not  made  out. 

In  this  case  the  evidence  is  clear  that  the  property  be- 
longed to  the  plaintiff;  and,  for  the  reasons  I  have  given,  I 
think  she  was  entitled  to  succeed. 

The  appeal  must,  therefore,  be  allowed. 

Kay,  L.J. — In  this  case  the  plaintiffs  servant  was  about  to 
travel  on  the  defendants*  line,  and  he  took  to  the  station  a 

portmanteau  apparently  belonging  to  himself,  and 
Kmi"  lV'        containing  livery  which  was  the  property  of  the 

plaintiff.  The  livery  was  damaged,  and  in  respect 
of  such  damage  this  action  is  brought.  It  was  damaged  by 
an  act  described  in  the  admissions  in  the  following  terms : 
"The  property  was  overturned  in  front  of  the  train  by  one 
of  the  defendants'  servants,  and  the  same  was  destroyed  and 
became  useless  to  the  plaintiff."  It  is  quite  plain  that  there  was 
an  act,  not  of  omission  but  of  commission,  which  was  negligent 
and  improper,  and  which  caused  the  destruction  of  these  things- 
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The  law  as  to  such  a  state  of  things  has  been  summed  up  in 
Taylor  v.  Manchester,  Sheffield  and  Lincolnshire  Ry.  Co., 
{189s)  I  Q.  B.  134.  That  was  an  action  for  personal  injuries 
to  the  plaintiff,  and  the  general  doctrine  is  stated  thus  by 
LiNDLEY,  L.  J.,  (1895)  I  Q.  B.  134,  at  p.  138:  **It  appears 
to  me  that  this  is  an  action  founded  on  tort,  and  the  conclu- 
sion to  which  I  have  arrived  is  based  upon  the  following  rea- 
sons. That  which  caused  the  injury  was  not  an  act  of  omission, 
it  was  not  a  mere  non-feasance ;  it  was  not  merely  the  not 
taking  such  care  of  the  plaintiff  as  by  the  contract  the  defend- 
ants were  bound  to  take,  but  it  was  an  act  of  misfeasance — it 
was  positive  negligence  in  jamming  his  hand.  Contract  or  no 
contract,  he  could  maintain  an  action  for  that.  All  that  the 
plaintiff  would  have  to  prove  in  such  a  case  would  be  that  he 
was  lawfully  on  the  premises  of  the  railway  company,  and  the 
contract  is  merely  a  part  of  the  history  of  the  case.**  A.  L. 
Smith,  L.J.,  expressed  himself  to  the  same  effect,  (1895)  i 
Q.  B.  134,  at  p.  140,  that  '*  It  is  clear  that  a  person  lawfully 
upon  railway  premises  may  maintain  an  action  against  a  rail- 
way company  for  injuries  sustained  whilst  there  by  reason  of 
the  active  negligence  of  the  company's  servants,  whether  he 
has  a  contract  with  the  company  or  not."  To  apply  that  case 
to  the  present  one — Were  these  goods  lawfully  on  the  prem- 
ises of  the  defendants?  They  were  in  the  portmanteau  of  the 
servant,  and  they  were  his  livery  which  he  was  accustomed  to 
wear.  He  was  about  to  travel  as  a  passenger,  and  the  port- 
manteau was  accepted  as  his  personal  luggage,  which  the 
•company  were  engaged  to  carry  for  him,  receiving  no  payment 
except  for  the  ticket  which  he  took  for  himself.  It  seems  to  me 
impossible  under  these  circumstances  to  say  that  the  livery 
was  not  lawfully  on  the  company's  premises.  I  think  the  test 
is  this.  Supposing  the  company  had  known  that  the  port- 
manteau contained  the  servant's  livery,  could  they  have  said 
they  would  not  carry  it  as  personal  luggage?  It  seems  to  me 
quite  plain  that  they  could  not  have  said  anything  of  the  kind, 
and  in  that  respect  the  case  differs  from  that  of  luggage  con- 
taining goods  belonging  to  other  people  in  which  the  person  who 
is  carrying  them  as  his  personal  luggage  has  no  kind  of  interest. 
The  learned  judge  came  to  the  conclusion  that  the  goods  were 
not  lawfully  on  the  company's  premises ;  but  on  this  matter, 
on  which  his  decision  as  to  this  part  of  the  case  seems  to  have 
been  founded,  I  cannot  agree  with  his  view.     I  am  not  going 
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to  give  any  opinion  upon  the  question  whether,  if  the  goods 
had  not  belonged  to  the  servant  at  all  but  to  some  one  else, 
and  were  in  his  portmanteau,  they  would  have  been  lawfully 
upon  the  premises  of  the  company.  It  seems  to  me,  I  must 
confess,  a  strong  proposition  to  say  that,  where  the  company 
make  no  inquiry  as  to  what  is  in  the  portmanteau,  but  accept 
it  as  personal  luggage,  they  should  be  able  to  turn  round  and 
say,  *'The  goods  were  not  yours."  However,  on  that  point 
I  give  no  opinion  at  the  present  time,  because  there  seems  to 
be  some  authority  in  a  sense  opposite  to  the  view  which  I  have 
indicated.  In  this  case  it  seems  to  me  quite  impossible  to 
say  that  the  goods  were  not  properly  treated  by  the  servant 
as  being  his  personal  luggage  and  were  not  lawfully  on  the 
defendants*  premises.  If  they  were  lawfully  there  and  were 
injured  by  an  act  of  misfeasance,  the  authorities  seem  quite 
clear,  that  the  owner  of  the  goods  has  a  right  to  sue  for  dam- 
ages for  the  injury  caused  by  the  tortious  act  of  the  servants 
of  the  company. 

A.  L.  Smith,  L.J. — I  also  am  of  opinion  that  this  judg- 
ment cannot  be  supported. 

The  facts  lie  in  the  smallest  compass.  The  plaintiffs  foot- 
man was  sent  to  London  by  his  mistress,  who  gave  him  the 
money  for  his  fare.  He  took  in  a  portmanteau  his 
SmUiTVIj.  livery,  which  was  the  property  of  the  plaintiff.  It 
was  received  as  passenger's  luggage,  which  in  fact 
it  was.  It  did  not  render  it  any  the  less  the  luggage  of  the 
footman  because  the  property  in  the  clothes  still  remained  in 
the  plaintiff.  The  livery  was  damaged  by  the  active  negli- 
gence of  the  company's  servant,  and  the  plaintiff  seeks  to  re- 
cover in  respect  of  this  damage. 

I  am  not  going  to  decide  as  to  what  cause  of  action  the 
footman  might  have,  and  what  damages  he  could  recover. 
The  case  of  Claridge  v.  South  Staffordshire  Tramway  Co., 
[1892]  I  Q.  B.  422,  which  bears  on  this  point,  may  possibly 
require  at  some  future  time  further  consideration.  Of  this  I 
am  clear,  that  in  the  circumstances  of  this  case  the  footman 
who  had  taken  the  ticket  could  have  sued  the  company  either 
on  contract  or  in  tort,  but  what  damages  he  could  have  re- 
covered it  is  not  necessary  to  discuss.  The  question  before 
us  is  whether  the  plaintiff  can  sue.  She  has  incurred  loss  by 
reason  of  her  property  having  been  destroyed  by  the  active 
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negligence  of  the  servants  of  the  company  while  it  was  law- 
fully on  the  premises  of  the  company :  she  has  therefore  a 
right  of  action  in  tort  wholly  irrespective  of  contract.  Her 
goods  were  lawfully  on  the  defendant's  premises,  and  by  their 
active  negligence  those  goods  have  been  damaged.  That 
gives  her  a  good  ca.use  of  action  in  tort.  The  only  answer 
given  is  that  Alton  v.  Midland  Ry.  Co.,  19  C.  B.  (N.  S.) 
213,  34  L.  J.  (C.  P.)  292,  has  decided  otherwise;  but  this  is 
not  so.  I  pointed  out  in  Taylor  v.  Manchester,  Sheffield  & 
Lincolnshire  Ry.  Co.,  [1895]  i  Q.  B.  134,  that  when  the 
former  case  is  looked  into  it  appears  that  the  sole  point  which 
was  decided  was  on  demurrer,  which  raised  the  question 
whether,  the  servant  having  contracted  with  the  railway  com- 
pany to  be  safely  and  securely  conveyed,  the  master  could 
take  advantage  of  that  contract  and  sue  for  breach  of  it. 
That  case  is  no  authority  for  the  proposition  that  the  plaintiff 
cannot  sue  in  tort  irrespective  of  contract.  There  is  plenty 
of  authority  on  the  other  side:  Marshall  v,  York,  Newcastle 
&  Berwick  Ry.  Co.,  11  C.  B.  655;  Hayn  v.  Culliford,  4 
C.  P.  D.  182;  Foulkes  v.  Metropolitan  District  Ry.  Co.,  5 
C.  P.  D.  157;  Taylor  v,  Manchester,  Sheffield  &  Lincoln- 
shire Ry.  Co.,  [1895]  I  Q.  B.  134,  and  Kelly  ^.  Metropolitan 
Ry.  Co.,  [1895]  I  Q.  B.  944,  the  bulk  of  the  cases  being  in 
this  court.  It  seems  to  me,  therefore,  that  it  is  impossible  to 
say  on  the  facts  of  this  case  that  the  plaintiff  has  not  a  good 
cause  of  action  against  the  company  in  tort.  I  agree,  there- 
fore, that  the  appeal  should  be  allowed. 
Appeal  allowed. 

Upton  &  Britton^  solicitors  for  plaintiff. 
E.  Moore^  solicitor  for  defendants. 


ABSTRACTS   OF  RECENT   DECISIONS 

(1)  Baggage— Liability  of  Company  for  Lots  of  Jewelry  In  Trunk  Re- 
ceived without  Knowledge  of  its  Contents.— A  trunk  containing  jew- 
elry to  the  value  of  about  $2000  was  checked  by  a  passenger  as  bag- 
gage, its  extra  weight  paid  for,  and  was  received  by  the  company's 
agent  without  knowledge  of  its  contents  and  placed  by  him  m  the 
baggage  car.  While  in  transit  the  car  was  derailed,  and  the  trunk 
taking  fire  burst  open  and  scattered  its  contents,  which  were  in  part 
recovered  and  delivered  by  the  passenger  to  the  conductor  for  trans- 
portation to  the  place  to  which  the  trunk  had  been  checked.  Upon 
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their  arrival  at  their  destination,  the  passenger  presented  the  check 
and  asked  for  his  baggage,  without  informing  the  agent  at  that  point 
of  the  loss  by  fire,  and  subsequently  the  owners  refused  to  accept 
the  portion  of  the  goods  saved,  unless  without  prejudice  to  their 
claim  against  the  company  for  a  loss.  Held^  that  the  railroad  com- 
pany was  not  liable  for  the  loss  of  the  goods  as  baggage,  nor  for  a 
conversion  of  the  goods,  because  refusing  to  deliver  them  upon  con- 
dition. Wunsch  V.  Southern  Pac.  R.  Co.,  (U.  S.  Cir.  Ct.  N.  D.  Cal.) 
62  Fed.  Rep.  878. 

The  portion  of  -the  opinion  bearing  on  the  question  in  controversy 
is  as  follows : 

•*  It  is  evident  that  under  the  decision  of  the  supreme  court  of  the 
United  States  in  Humphreys  v.  Perry,  148  U.  S.  627,  the  plaintiff's  trunk 
and  contents  did  not  'become  baggage  by  its  delivery  by  Eisenbach 
[plaintiff's  travelling  salesman]  to  the  company's  agent  at  Spokane.  This 
is  conceded  by  plaintiffs,  but  it  is  contended  that  there  was  a  conversion 
by  the  defendant  of  the  rescued  articles  by  their  nondelivery  at  Missoula 
on  the  demand  of  Eisenbach.  To  sustain  this  contention,  plaintiffs  cite 
a  number  of  cases.  There  are  various  illustrations  of  the  doctrine 
stated,  in  one  of  them  (Rider  v,  Edgar,  54  Cal.  127)  as  follows : 

"  *To  maintain  trover  or  trespass  de  bonis  aspartatiSy  evidence  of  an 
actual  forcible  dispossession  of  the  plaintiff  is  not  necessary.  Any  un- 
lawful interference  with  the  property,  or  exercise  of  dominion  over  it,  by 
which  the  owner  is  damnified,  is  sufficient  to  maintain  either  action.' 

"  In  the  case  at  bar  there  was  no  unlawful  interference  with  plaintiff's 
property  or  exercise  of  dominion  over  it.  The  original  delivery  of  the  jew- 
elry to  defendant  was  a  deception  upon  it  (Humphreys  v.  Perry,  supra), 
and  gave  no  rights  to  the  trunk  and  its  contents  as  baggage.  The  first 
relations  of  deifendant  to  them  with  which  we  are  concerned  accrued  at 
Noxon,  at  the  time  of  the  wreck.  What  duty  did  these  relations  impose 
on  the  defendant?  We  may  assume,  to  keep  the  goods  safely,  and  to 
deliver  them  upon  demand  and  identification  to  their  owner.  A  dis- 
charge of  this  duty  was  tendered  to  plaintiffs,  and  refused  by  them.  But 
it  is  claimed  by  plaintiffs  that  the  goods  were  delivered  to  the  conductor 
of  the  train  by  Eisenbach,  he  then  saying  that  he  was  going  to  Missoula, 
and  that  this  created  a  duty  to  deliver  them  at  Missoula.  If  they  had 
been  baggage,  property  accompanying  a  passenger  whose  destination 
was  Missoula,  this  might  be  true;  but  they  were  not.  They  were  goods 
brought  to  the  attention  and  forced  upon  the  care  of  the  defendant  by 
an  accident.  They  were  of  considerable  value,  and  the  true  relations  of 
the  company  to  them  were  not  known.  But  Eisenbach  did  not  demand 
them  at  Missoula.  They  were  on  the  same  train  as  he  was,  and  arrived 
at  Missoula  at  the  same  time  he  did.  If  he  had  immediately  sought  and 
claimed  them  as  such,  a  different  question  might  have  been  presented. 
But  his  demand  next  day  was  not  for  them,  but  for  the  trunk  and  its 
contents  as  delivered  at  Spokane.  Indeed,  it  is  evident  that,  when  he 
turned  them  over  to  the  conductor,  it  was  not  for  the  purpose  of  claim- 
ing and  receiving  them  again,  for  he  testifies  that  he  would  not  have  ac- 
cepted them  if  they  had  been  offered.  The  testimony  shows  that  to  the 
first  claim  which  identified  them  the  company  promptly  responded,  and 
subsequently  tendered  them,  and  that  the  plamtiffs  refused  to  accept 
them  except  upon  such  terms  as  they  had  no  right  to  exact." 


^.  Ci^°^']  CARRIERS  OF  PASSENGERS  '473 

Abstracts  of  Receut  Decisions  Baggage 

Same  -What  Constitutes  Acceptance  by  Railroad  Company  of  Bond  for 
Permit  to  Check  Jeweler's  Sample  Cases  as  Baggage.— A  railroad 
company  promulgated  a  rule  for  the  government  of  its  station  agents 
and  baggagemen,  that  jewelry  sample  cases  should  not  be  received 
or  checked  as  baggage  unless  the  owner  presented  a  permit  from  the 
•company,  which  permits  were  granted  upon  the  applicant  giving  a 
bond  indemnifying  the  company  against  loss  in  excess  of  $50.' 
Heldy  that  where  a  bond  had  been  tendered  to  the  company  and  re- 
turned by  it  "  for  acknowledgment,"  there  was  not  such  an  accept- 
ance of  the  bond  as  would  limit  the  liability  of  the  company  to  the 
Slim  of  5^50.     Weber  Co.  v.  Chicago,  St.  P.,  M.  &  O.  R.Co.,  (Iowa) 

60  N.  W.  Rep.  637. 

Same — Preclusion  of  Recovery  for  Loss  ^f  Jeweler's  Sample  Case  by 
Knowledge  of  Rule  Forbidding  Receipt  of  Case  without  Special  Permit. — 
If  a  person  at  the  time  of  checking  a  jeweler's  sample  case  as  baggage 
knew  of  the  existence  of  a  rule  forbidding  baggagemen  from  receiv- 
ing such  cases  without  a  special  permit,  or  in  the  exercise  of  ordinary 
care,  diligence,  and  intelligence  should  have  known  of  such  a  rule, 
he  is  precluded  from  a  recovery  for  the  loss  of  such  a  case  checked 
by  him  without  a  permit.     Weber  Co.  %h  Chicago,  St.  P.,  M.  &  O. 

R.  Co.,  (Iowa)  60  N  .  W.  Rep.  637. 

Same — Failure  to  Deliver  Baggage  on  Demand— Subsequent  Destruction 
by  Fire— Liability  of  Company. — There  being  sufficient  evidence  to 
warrant  the  jury  in  believing  that  the  agent  of  the  defendant  in 
charge  of  its  baggage  room  refused  to  deliver  the  plaintiff's  trunk  to 
her  upon  demand  for  the  same,  on  arrival  at  destination,  and  that 
he  informed  her  it  could  not  be  delivered  until  the  following  morn- 
ing, and  the  trunk  having  been  destroyed  by  fire  during  the  night, 
the  following  charge  was  warranted  :  "  If  the  plaintiff  demanded  her 
baggage  of  the  company  immediately  after  reaching  her  destination, 
and  the  railroad  refused  to  deliver  until  morning,  and  before  morn- 
ing the  baggage  was  destroyed  by  fire,  then,  and  in  that  event,  you 
should  find  for  the  plaintiff."  Georgia  Railroad  &  B.  Co.  r.  Phillips, 
(Ga.)  20  S.  E.  Rep.  646. 

Actions  for  Injury  to  Baggage— Form  of  Action.— Where  goods  or  other 
articles  have  been  damaged  by  the  negligence  of  a  common  carrier 
in  their  transportation,  the  owner  thereof,  accepting  and  retaining 
the  same,  may  bring  his  action  against  the  carrier  to  recover  dam- 
ages for  the  tort  or  wrong  by  which  the  goods  were  injured,  but 
cannot  maintain  an  action  to  recover,  upon  a  verified  account,  for 
the  value  of  the  goods  so  injured.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Wilkinson,  (Kan.)  39  Pac.  Rep.  1043. 

Same— Admissibility  of  Opinion  Evidence  as  to  Damages. — A  witness 
ought  not  to  be  permitted  to  state  what  damages,  in  his  opinion,  the 
plaintiff  ought  to  recover  for  the  injury  to  or  destruction  of  his 
goods  or  other  property.  Atchison,  T.  &  S.  F.  R.  Co.  v,  Wilkinson, 
(Kan.)  39  Pac.  Rep.  1043. 

Same — Admissibility  of  Evidence  of  Baggagemen — Res  Gestce, — In  an 
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action  brought  by  a  passenger  against  a  railroad  company  to  recover 
damages  for  injuries  to  a  trunk  carried  on  the  train,  the  statements 
of  the  baggagemen,  if  they  do  not  constitute  a  part  of  the  res 
gestae^  are  not  binding  on  the  railroad  company.  Atchison,  T.  &  S. 
F.  R.  Co.  i\  Wilkinson,  (Kan.)  39  Pac.  Rep.  1043. 

Same— Sufficiency  of  Proof  to  Support  Finding  as  to  Knowledge  of  Rule- 
Forbidding  Checking  of  Jeweler's  Sample  Case  without  Permit.— In  an 

action  to  recover  the  value  of  the  contents  of  a  sample  jewelry  case 
delivered  to  a  railroad  company  for  transportation,  it  appeared  that 
the  company  had  in  force  a  rule  prohibiting  the  receipt  of  such 
cases  by  its  baggagemen  unless  a  permit  from  the  company  was 
produced.  Held^  that  a  special  finding  that  the  plaintiff  had  no 
knowledge  of  such  a  rule  was  without  support  where  it  appeared 
that  prior  to  the  loss  of  the  goods  in  question  plaintiffs  had  corre- 
sponded with  the  company  respecting  the  issuance  of  a  permit. 
Weber  Co.  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  (Iowa)  60  N.  W.  637. 

Same — Liability  of  Company  as  Warehouseman — Burden  of  Proof  as  to 
Negligence— Instruction.— Where  it  very  clearly  appeared  that  the  lia- 
bility of  a  railroad  company  as  a  common  carrier  had  ceased  when 
baggage  was  destroyed  by  fire,  and  that  it  was  liable  only  as  a  ware- 
houseman for  a  want  of  ordinary  care,  it  was  error  to  instruct  the  jury 
that  the  burden  was  on  the  company  to  show  that  the  property  had 
not  been  lost  or  destroyed  by  its  negligence.  Kahn  v.  Atlantic  & 
N.  C.  R.  Co.,  (N.  C.)  20  S.  E.  Rep.  169.  Citing  Milliard  v.  Rail- 
road Co.,  6  Jones  (N.  C.)  343  ;  Neal  v.  Railroad  Co.,  8  Jones  (N. 
C.)  482  ;  Chalk  v.  Railroad  Co.,  85  N.  C.  433. 

Same— Instruction  Defining  Ordinary  Care. — In  an  action  against  a 
railroad  company  to  recover  the  value  of  baggage  lost  by  fire  while 
in  its  custody,  it  is  erroneous  to  leave  the  question  of  ordinary  care 
on  the  part  of  the  company  to  be  determined  on  an  instruction  that 
**  ordinary  care  is  such  care  as  an  ordinarily  prudent  man  would 
have  used  in  the  protection  of  his  own  property."  Kahn  v.  Atlantic 
&  N.  C.  R.  Co.,  (N.  C.)  20  S.  E.  Rep.  169. 
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Pullman's  Palace- car  Co. 

V. 

Martin  (EHse  C). 

{Supreme  Court  of  Georgia,  Jan,  28,  1895.) 

Lots  of  Property  by  Passenger  in  Sleeping-car— Liability  of  Company 
[(1)  p.  479 J • — A  sleeping-car  company  is  liable  for  moneys  stolen  by  its 
employes  and  such  articles  as  a  passenger  may  choose  to  carry  for  con- 
venience and  adornment.    (Page  479.) 

Error  to  Savannah  city  court. 

Barrow  &  Osborne  and  Jackson  &  Leftwich,  for  plaintiff  in 
error. 

W,  D.  Harden  and  West  &  McLaws^  for  defendant  in  error. 


Atkinson,  J. — i.  According  to  the  view  we  take  of  the 
questions  made  in  this  case,  it  is  unnecessary  for  us  to  de- 
termine whether  in  Georgia  a  sleeping-car  company 
should  be  held  to  the  same  degree  of  diligence  as  tJ^^rt!**' 
is  imposed  upon  an  innkeeper,  or  whether  it  shall 
be  adjudged  to  be  a  common  carrier;  nor  is  it  necessary 
specially  to  define  its  appropriate  position  among  that  class  of 
persons  denominated  *' bailees  for  hire."  Whether  we  treat 
this  defendant  as  a  common  carrier  of  passengers,  or  treat  it 
as  an  innkeeper,  or  treat  it  as  a  simple  lodging-house  keeper, 
hiring  its  space,  for  an  agreed  consideration,  for  sleeping 
apartments  for  a  determinate  period,  it  would  be  responsible 
for  personal  jewels  and  belongings  of  a  passenger,  appropriate 
to  his  or  her  social  position  and  financial  standing,  carried  by 
such  passenger  while  travelling  thereon,  and  for  his  or  her 
convenience,  comfort,  or  personal  adornment,  to  the  extent, 
at  least,  of  making  good  to  such  person  any  loss  resulting 
from  a  theft  of  such  property  by  its  own  employes  while  such 
person  was  under  their  protection.  It  guarantees,  at  least, 
that,  while  enjoying  the  comforts  afforded  by  the  car  of  the 
defendant,  a  person  travelling  thereon  shall  not  be  robbed  by 
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its  employes.  To  what  extent  and  under  what  circumstances 
it  might  be  liable  for  the  wrongdoing  of  other  persons  we  do 
not  think  is  involved  in  this  case,  and  do  not  at  present  under- 
take to  decide. 

By  her  declaration  the  plaintiff  alleged  that  on  or  about 
March  2,  1892,  she  was  a  passenger  for  hire  on  defendant's 
sleeping-car  **  America"  from  Chattanooga  to  Macon;   that 

by  the  contract  of  hiring  it  undertook  to  use 
uo«.***^*"'     reasonable  and  proper  diligence  in  guarding  and 

protecting  her  from  loss  by  theft  while  she  slept, 
during  the  usual  hours  of  sleep,  in  the  berth  assigned  to  her 
on  the  car  by  defendant ;  that  she  had  with  her  reasonable 
money  and  jewelry,  to  wit,  money  to  the  amount  of  $35  and 
jewelry  to  the  value  of  $700;  that,  upon  retiring  for  the 
night  upon  the  sleeper,  she  put  the  money  and  jewelry  in  a 
satchel  and  placed  the  satchel  between  her  person  as  she  lay 
in  her  berth  and  the  wall  of  the  car,  and  then  went  to  sleep ; 
that  defendant  so  negligently  guarded  and  protected  her  while 
she  was  thus  sleeping  that,  through  its  negligence,  some  per- 
son unknown  to  her,  while  she  was  asleep,  and  during  the  night, 
took  the  money  and  jewelry  from  the  satchel,  without  her 
knowledge,  and  stole  it,  etc. 

According  to  the  evidence  reported  in  the  record,  the 
plaintiff  was  a  passenger  upon   defendant's  car,  and  on  the 

evening  before  she  lost  her  property,  in  conversa- 
TheeTdenee.    ^j^^^  ^j^j^  another  passenger  with  whom   she  was 

travelling,  she  casually  so  exposed  her  pocketbook  containing 
the  inoney  and  jewelry  sued  for  as  that  the  porter  of  the  car 
saw  it  in  her  possession,  and  saw  her  place  it  in  a  satchel. 
Upon  retiring,  this  satchel  was  placed  in  the  berth  beside  her, 
between  herself  and  the  wall  of  the  car.  She  testified  that 
she  had  not  removed  the  pocketbook  from  the  satchel,  but, 
upon  retiring,  went  to  sleep,  and  so  remained  until  the  next 
morning,  about  daylight  or  before.  That  about  this  time 
she  was  awakened  by  a  sensation  as  of  some  person  intruding 
in  her  berth.  That  she  awoke  and  recognized  the  head  of  the 
porter,  a  servant  of  the  company,  inside  the  curtain  of  her 
berth.  That  she  asked  what  he  meant,  and,  when  ordered 
to  close  the  curtain,  he  said  he  had  come  in  to  call  her  for 
breakfast  at  Macon,  Ga.  She,  however,  went  to  sleep  again, 
— does  not  know  how  long  she  slept, — and  then  got  up  and 
dressed  before  she  reached  Macon.     That  when  she  finally 
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awoke  the  satchel  was  at  her  feet,  and  open.  That  she  closed 
the  satchel,  and  several  hours  thereafter  reopened  it,  to  get 
some  money  with  which  to  purchase  fruit,  and  found  that  the 
money  and  jewelry  were  gone.  That  she  called  the  attention 
of  the  conductor  to  it,  and  search  was  made,  but  it  was  im- 
possible to  recover  the  money  and  jewelry.  The  conductor 
testified  that  both  the  porter  and  himself  were  on  watch  until 
all  the  berths  were  made  down,  which  was  about  10.30  P.  M. ; 
that  the  porter  then  retired,  and  he  remained  on  watch  until 
3  A.  M.,  at  which  time  he  awoke  the  porter,  who  went  on 
watch,  and  he  then  retired;  that  he  arose  between  6.30  and 
7  A.  M. ;  that  from  the  time  the  berths  were  made  down  until 
he  retired  he  was  constantly  watching  the  aisle  between  the 
berths,  to  see  that  the  occupants  thereof  were  not  disturbed 
in  their  persons  or  property  while  they  slept ;  that  the  plain- 
tiff arose  about  7  o'clock,  but  did  not  report  her  loss  until 
about  11.30  A.  M. ;  that  she  did  not  say  where  her  satchel 
had  been  during  this  interval,  whether  she  had  left  it  un- 
guarded for  all  or  any  portion  of  the  time  or  not. 

The  porter  testified  that  he  did  not  know  anything  of  the 
earrings  or  money;  that  the  conductor  and  himself  were  both 
on  watch  until  the  berths  were  made  down,  and  then  he  went 
to  bed,  and  the  conductor  remained  on  watch  until  3  A.  M. ; 
that  at  that  hour  the  conductor  awoke  him,  and  he  stood 
watch  alone  until  the  passengers  arose  the  next  morning;  that 
he  kept  a  strict  watch,  did  not  go  to  sleep  at  any  time,  and 
was  not  out  at  any  of  the  stations ;  that  neither  the  plaintiff' 
nor  her  property  was  interfered  with  by  any  one  while  he  was- 
on  watch ;  that  the  other  door  was  not  locked,  because  it  was 
not  necessary,  as  he  was  on  watch  all  the  time,  and  could  see  it ; 
that  the  car  was  an  old  one,  and  there  was  nothing  to  prevent 
him  from  seeing  from  one  door  to  the  other;  that  he  did  not 
go  inside  the  curtain,  nor  put  his  head,  his  arms,  or  his 
shoulders  inside  the  curtain,  before  the  plaintiff  got  up ;  that 
he  did  not  see  her  take  her  pocketbook  out  of  her  satchel  at 
any  time  during  the  trip,  or  show  her  earrings  or  money  to 
any  one ;  that  he  remained  on  watch  until  the  conductor  and 
passengers  got  up  in  the  morning,  and  then  the  conductor 
shared  his  watch ;  that  he  was  in  the  car  the  entire  time,  but 
was  in  bed  and  asleep  between  i  and  3  A.  M. ;  that  while  on 
watch  he  was  constantly  awake  and  on  duty,  guarding  the 
car,  the  property  in  it,  and  the  passengers,  and  no  one  could 
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have  disturbed  the  passengers  or  their  property  without  his 
seeing  it ;  that  he  blacked  shoes  that  night  at  the  end  of  the 
aisle,  in  the  body  of  the  car,  where  he  had  a  full  view  through 
the  aisle ;  that  this  was  an  old-style  car,  and  had  no  smoking 
room  in  it ;  that  in  making  down  the  berths  he  closed  both 
sashes  of  the  windows ;  that  the  windows  all  had  fastenings, 
to  prevent  their  being  raised  from  the  outside ;  that  there  was 
no  conversation  between  the  plaintiff  and  himself;  that  in 
waking  the  passengers,  if  she  was  not  already  up,  he  woke  her 
in  the  same  manner  as  he  awoke  other  passengers,  by  calling, 
and,  if  no  answer  was  made,  by  putting  his  hand  on  the  berth 
curtains,  and  pushing  them  in  until  they  touched  her,  so  as  to 
arouse  her;  that  this  was  always  the  way  passengers  were 
waked  up. 

That  this  passenger  lost  her  jewelry  and  money,  and  that 
she  lost  them  while  a  passenger  in  this  car,  are  both  facts 

which  may  be  taken  as  established  beyond  contro- 
TheeTideaee  versy  by  the  evidence.  The  plaintiff's  testirhony 
NTiewed.         places  the  porter,  the  servant  of  this  defendant,  in 

such  a  situation  as  that  he  might  easily  have  pur- 
loined her  property.  According  to  his  own  statement,  it  was 
not  necessary  for  him  to  have  put  his  head  inside  her  berth. 
According  to  her  statement,  he  did  put  his  head  inside  of  her 
berth,  and  thereafter  she  found  her  satchel  open  and  her  purse 
gone.  These  circumstances,  even  in  the  face  of  a  denial  by 
the  porter,  would  have  furnished  strong  inferential  evidence 
that  he  was  the  man  who  appropriated  these  goods.  His 
guilt,  we  think,  is  practically  demonstrated  by  his  own  testi- 
mony and  that  of  the  conductor.  According  to  the  con- 
ductor, he  was  constantly  on  guard  from  the  time  the  passen- 
gers retired  the  evening  before  until  3  o'clock  in  the  morning; 
and  if  his  testimony  be  true — and  it  is  not  disputed  by  any 
one — it  would  have  been  impossible  for  any  person  without 
his  knowledge  to  have  intruded  upon  the  privacy  of  this 
passenger  during  this  interval,  and  stolen  her  property. 
According  to  the  testimony  of  the  porter,  from  3  o'clock 
A.  M.  until  the  time  when  the  passengers  arose  he  was  con- 
stantly on  guard  for  the  purpose  of  protecting  the  persons  and 
property  of  the  passengers  against  the  depredations  of  other 
people ;  that  he  was  in  a  position  where  he  could  have  seen 
and  would  have  seen  any  person  who  intruded  upon  the  pas- 
sengers in  that  car,  and  that  no  such  thing  was  done.     So 
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that,  according  to  his  own  statement  and  the  statement  of  the 
conductor,  it  would  have  been  impossible  for  any  person  other 
than  one  of  these  two  to  have  robbed  this  plaintiff  between 
the  hour  when  she  retired  and  the  hour  when  she  arose.  But 
since  she  was  robbed,  and  since,  as  we  have  seen,  it  would 
have  been  impossible  for  any  person  other  than  one  of  these 
two  to  have  robbed  her,  then  the  inference  is  that  she  was 
robbed  by  the  one  or  the  other  of  these  employes ;  and  for 
the  larceny  of  either  the  company  would  be  responsible. 

We  think  the  evidence  of  this  plaintiff  established  beyond 
controversy  that  the  porter  intruded  his  head  into  her  berth 
and  stole  her  property.      He  was  the  person  identified  by  the 
passenger  as  having  intruded   upon  her  privacy.     According 
to  his  testimony,  at  the  time  she  says  it  was  done 
it  would  have  been  impossible  for  any  person  other  Linbiiity  of 
than  him  to  have  entered  unobserved.    This  was  the  theeompwy. 
view  the  jury  might  have  taken  of  this  case  in  the 
court  below.     The  only  reasonable   conclusion  to  be  drawn 
from  this  evidence  is  that  the  servant  of  the  defendant,  whose 
duty  it  was  to  guard  the  person  and  property  of  this  passen- 
ger while  she  slept,  purloined  the  chattels  sued  for;   and  we 
therefore  think  that,  without  reference  to  the  liability  imposed 
upon  the  company  for  injuries  resulting  from  the  negligence 
of  its  employes,  the  jury  were  justified  in  finding  against  it 
because  of  the  larceny  committed  by  its  servants. 

2.  It  is  unnecessary  to  discuss  further  than  is  therein  stated 
the  question  of  practice  referred  to  in  the  third  headnote  to 
this  opinion. 

Let  the  judgment  of  the  court  below  be  affirmed. 


ABSTRACTS  OF  RECENT  DECISIONS 

(1)  Sleeping-car  Companies— Duty  of  Company  to  Secure  Safety  of 
Money  and  Valuables  of  Sleeping  Passengers.— Relatively  to  a  passen- 
ger occupying  a  berth  in  a  sleeping-car,  for  which  he  has  paid  the 
customary  fare,  a  sleeping-car  company  is  under  the  duty  of  main 
taining  such  watch  and  guard  while  the  passenger  is  sleeping  as  may 
be  reasonably  necessary  to  secure  the  safety  of  such  money,  jewels, 
and  baggage  as  he  may  properly  carry  on  his  person  or  have  in  his 
possession  while  travelling  in  the  car;  and  if,  while  he  is  asleep,  such 
property  is  taken  from  his  possession,  the  burden  is  upon  the  com- 
pany of  showing  that  the  loss  did  not  occur  because  of  a  failure  upon 
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the  part  of  its  employes  to  discharge  this  duty.     Kates  v.  Pullman 
Pal.  C.  Co.  (Ga.)  23  S.  E.  Rep.  186. 

Same— Liability  of  Company  for  Property  of  Passenger  Casually  Left  in 
Car. — Proper  diligence  on  the  part  of  a  sleeping-car  company  towards 
one  of  its  patrons  involves  the  exercise  of  ordinary  care  in  looking 
out  for  and  taking  care  of  such  property  as  may  by  him  be  cas- 
ually left  in  a  car  of  the  company  upon  his  leaving  it,  and  the  resti- 
tution of  the  property  to  the  owner,  when  ascertained;  and  where 
such  property  is  actually  found  by  the  servants  of  the  company,  or  is 
left  or  dropped  in  such  place  and  under  such  circumstances  as  that» 
by  the  exercise  of  ordinary  care,  it  ought  to  have  been  found  by 
them,  the  company  will  be  liable  for  its  value.  Kates  v.  Pullman 
Pal.  C.  Co.  (Ga.)  23  S.  E.  Rep.  186. 

Same— Negligent  Acts  of  Passenger  Caused  by  Wrongful  Conduct  of 
Company. — That  the  loss  of  property  was  occasioned  through  the 
negligence  of  the  passenger  would,  ordinarily,  be  a  good  defense; 
but  where  it  appears  that  the  acts  of  the  passenger  alleged  to  be 
negligent  were  caused  by  the  wrongful  conduct  of  the  company 
itself,  the  latter  is  estopped  from  claiming  immunity  because  of  such 
acts.     Kates  v.  Pullman  Pal.  C.  Co.,  (Gaj  23  S.  E.  Rep.  i86. 


Gulf,  Colorado  &  Santa  Fe  R.  Co. 

Stanley  (J.  £.). 

(Supreme  Court  of  Tennessee,  Dec,  10,  1895.) 

Right  of  Principal  to  Sue  upon  Contract  for  Carriage  of  Live  Stock. — 

The  principal  in  a  contract  for  the  shipment  of  live  stock,  whether- dis- 
closed or  undisclosed,  has  the  right  to  sue  upon  it.     (Page  483.) 

Deterioration  of  Stock  in  Course  of  Transportation  by  Negligence  of  Car- 
rier— Measure  of  Damages. — The  measure  of  damages  of  the  shipper  of 
cattle  which,  by  the  iieghgence  of  the  carrier,  have  deteriorated  in  value, 
is  the  difference  between  the  market  price  of  the  cattle  when  delivered 
at  their  destination  and  what  their  market  price  would  have  been  had 
th('v  been  carefully  cared  for  during  the  trip,  although  they  were  not 
shipped  for  immediate  sale,  but  for  pa.sturage  and  fattening  before 
sale.     iPaiie  483.) 

Action  for  Breach  of  Contract  of  Carriage  of  Live  Stock— Propriety  of 
Instructions  Limiting  Damages.— A  written  contract  for  the  carriage  of 
liv.'  s  ock  limited  the  liability  of  the  company  to  its  own  line.  In  an 
action  by  the  shipper  for  injury  to  the  stock,  the  court  instructed  the 
jury  generally  that  if  they  found  that  the  parties  had  first  made  an  oral 
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contract  and  thereafter  a  written  one,  the  latter  would  govern,  and  that 
if  they  found  that  the  injury  had  occurred  through  the  negligence  of 
the  company  they  should  award  damages  according  to  a  rule  laid  down 
in  a  special  instruction  to  be  given.  The  special  instruction  authorized 
a  recovery  for  such  injuries  only  as  the  cattle  received  on  defendant's 
line,  and  no  charge  was  given  which  warranted  a  more  extended  recov- 
ery. //>/</,  that  there  was  no  error  in  refusing  instructions  limiting  the 
damages  to  such  as  occurred  while  the  stock  was  in  the  possession  of  the 
defendant  company.     {Pag^e  484.) 

Contract  for  Carriage  of  Live  Stock  [(1)  p.  $40 — Reasonableness  of 
Stipulation  Requiring  Notice  of  Injury  to  Stock  before  Removal  from  Sta* 
tion. — A  stipulation  in  a  contract  for  the  carriage  of  live  stock,  that  as 
a  condition  precedent  to  a  recovery  for  injury  to  the  stock  at  any  place 
where  the  same  might  be  loaded  or  unloaded  for  any  purpose,  notice 
in  writing  should  be  given  to  the  station-master  specifying  the  nature 
of  the  claim,  etc.,  before  the  removal  of  the  stock  from  the  station,  is 
unreasonable,  when  it  appears  that  although  before  reloading,  the  shipper 
knew  that  his  cattle  had  been  crowded  in  pens  and  had  suffered  for  the 
want  of  food  and  water,  yet  he  did  not  know  the  extent  of  his  dama.i;c«. 
and  at  most  could  have  made  onlv  a  vague  complaint.     (Page  484.) 

Same — Reasonableness  of  Stipulation  Requiring  Action  to  be  Brougl  \ 
Within  40  Days  after  Injury^ — A  stipulation  that  the  right  to  recover  i  c 
the  breach  of  a  contract  to  carry  live  stock  should  be  barred  unless  an 
action  be  commenced  and  a  citation  served  within  40  days  next  after  the 
loss  or  damage  shall  have  occurred,  is  unreasonable.     (Page  485.) 

Error  to  court  of  civil  appeals  of  Third  supreme  judicial 
district.     Affirmed. 

J,  W,  Terry  and  Chas,  K,  Lee,  for  plaintiff  in  error. 
Browning  &  MatthewSy  for  defendant  in  error. 

G.\INES,  C.J. — The  suit  was  brought  by  defendant  in  error 
to  recover  of  plaintiff  in  error  damages  for  alleged  injuries  to 
cattle  transported  for  him  over  the  line  of  the 
company  and  that  of  the  Atchison,  Topeka  &  Santa  ^^•^•'•*^- 
F6  Railway  Company.  The  time  at  our  disposal  precludes 
us  from  considering  in  detail,  in  this  opinion,  all  the  points 
raised  by  the  numerous  assignments  in  the  court  of  civil 
appeals,  all  of  which  are  insisted  upon  in  this  court.  We  will 
therefore  confine  our  discussion  to  a  few  of  the  more  promi- 
nent questions  presented  in  the  petition  for  the  writ  of  error. 

The  plaintiff  in  the  district  court  testified,  upon  the  trial, 
that  he  applied  to  the  agent  of  the  defendant  company  at 
I.impasas,  in  this  state,  for  transportation  of  a  herd  of  cattle 
from  that   point  to  Elgin,   Kan. ;    that  the  agent  ^^^ 

agreed  to  furnish  the  cars  for  the  carriage  of  the 
cattle,  and  to  transport  them  to  their  destination  at  the  rate 
2  (N.  8.)  A.  &  £.  R.  Cas.-^1 
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of  $50  per  car;  that,  when  the  cattle  reached  the  station, 
it  was  found  necessary  to  employ  two  separate  trains  of  cars 
for  their  transportation ;  that  he  took  charge  of  the  cattle  on 
the  first  train,  and  that  he  placed  one  Harmon,  as  agent,  in 
charge  of  those  upon  the  other.  The  defendant  company's 
line  reached  only  to  Purcell,  in  the  Indian  Territory,  where  it 
connected  with  the  Atchison,  Topeka  &  Santa  F^  Railway, 
which  led  to  Elgin,  the  point  of  destination  of  the  cattle. 

The  plaintiff  further  testified,  in  effect,  that,  with  the  ex- 
ception of  a  delay  of  a  few  hours,  and  a  resultant  delay  in 
feeding  and  watering,  the  cattle  reached  Purcell,  the  point  of 
connection,  in  good  condition,  but  that,  at  that  point,  they 
were  taken  off  the  cars  and  crowded  together  in  muddy  pens, 
in  such  numbers  that  it  was  impossible  for  them  to  take  suffi- 
cient food  and  water,  and  that,  in  consequence  of  this  treat- 
ment, some  of  them  died  on  the  route  to  Elgin  and  after 
reaching  there,  and  the  others  were  greatly  injured  and 
deteriorated  in  value.  He  further  testified  that,  after  the 
cattle  of  which  he  took  charge  were  loaded  upon  the  train  at 
Lampasas,  and  the  train  was  about  to  start,  upon  the  demand 
of  the  conductor  he  signed  a  contract  of  shipment  which  he 
did  not  have  time  to  read.  Harmon,  his  agent,  also  testified 
that,  just  before  the  train  which  he  accompanied  left,  he  also 
signed  a  contract,  but  that  he  had  no  authority  from  his 
principal  to  alter  the  contract  previously  made  with  the  agent 
of  the  company.  The  contracts  themselves  were  signed  by 
the  agent  of  the  company,  and  by  Hughes  &  Rathmell,  to 
whom  the  cattle  were  consigned  for  pasturage.  The  names  of 
the  plaintiff  and  of  Harmon  appeared  signed  only  to  the 
drover's  passes,  which  were  a  part  of  the  contracts.  It  there- 
fore seems  that  the  plaintiff's  and  Harmon's  testimony  re- 
ferred to  these  latter  signatures. 

The  agent  of  the  company  also  testified  as  to  the  transac- 
tion between  him  and  the  plaintiff,  but  did  not  deny  either 
the  agreement  to  furnish  the  transportation  or  the  rate  which 
was  testified  to  by  the  plaintiff.  Hughes  &  Rathmell  were 
the  plaintiff's  agents,  and  the  contracts  were  both  signed  in 
their  name.  The  company's  agent  testified  that,  when  the 
contract  was  made  for  the  shipment,  Hughes,  a  member  of 
the  firm  of  Hughes  &  Rathmell,  was  present  and  participated 
in  the  conversation,  and  that  he  did  not  know  that  the  cattle 
belonged  to  plaintiff.     The  undisputed  evidence  showed  that 
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the  cattle  belonged  to  plaintiff,  and  that  they  were  shipped 
for  his  benefit. 

It  is  not  important  whether  the  agent  knew  for  SnitbypriB- 
whom  the  cattle  were  shipped  or  not,  for  the  prin-  '*'*■*  "^^ 
cipal  in  the  contract,  whether  disclosed  or  undis-  carria^of 
closed,  had  the  right  to  sue  upon  it.     Heffron  v,   iiTetiork. 
Pollard,  73  Tex.  96. 

A  careful  consideration  of  the  evidence  as  to  the  amount  of 
damages  satisfies  us  that  it  was  sufficient  to  sustain  the  verdict 
in  that  respect. 

It  is  insisted,  however,  that,  since  the  testimony  showed 
that  the  cattle  were  not  shipped  for  immediate  sale, 
but  were  to  be  put  upon  pastures,  and  fattened,  ornioekduring 
and  then  sold,  the  court  erred  in  charging  the  jury  tr«im|Mirt«tio» 
that  the  measure  of  the  plaintiff's  damages  was  the  ^^^"^^^ 
difference  between  the  market  price  of  the  cattle 
in  the  condition  in  which  they  were  delivered  at  Elgin,  and 
what  their  market  price  would  have  been  at  that  place  had 
they  been  carefully  cared  for  during  the  trip,  and  that  it  also 
erred  in  refusing  a  charge  to  the  effect  that  the  plaintiff  was 
entitled  only  to  recover  the  amount  of  the  additional  expense 
to  which  he  was  subjected,  by  reason  of  their  injuries,  in 
preparing  them  for  market.  We  think  the  court  gave  the 
correct  measure  of  damages.  That  the  rule  laid  down  is  the 
ordinary  rule  in  such  cases  is  well  settled  in  this  state  and  in 
other  jurisdictions.  We  see  nothing  in  this  case  to  take  it  out 
of  the  ordinary  rule. 

In  a  case  strikingly  like  this,  the  supreme  court  of  the 
United  States  say:  **The  difference  between  the  market  value 
of  the  cattle  in  the  condition  in  which  they  would  have 
arrived  but  for  the  negligence  of  the  defendant,  and  their 
market  value  in  the  condition  in  which,  by  reason  of  the  neg- 
ligence, they  did  arrive,  constituted  the  proper  rule  of  dam- 
ages. It  was  not  material  whether  the  plaintiffs  intended  to 
keep  the  cattle  upon  their  farms,  for  breeding  purposes,  or  to 
sell  them  upon  the  market.  The  depreciation  in  value  of 
the  cattle  was  the  same  in  either  case."  Railway  Co.  v, 
Estill,  147  U.  S.  591,  54  Am.  &  Eng.  R.  Cas.  486. 

We  think  it  true  that,  as  to  the  damages  for  injuries  to  per- 
sonal property  resulting  from  a  wrong  of  a  defendant,  no  rule 
can  be  laid  down  which  is  applicable  to  every  case.  In  each 
case  that  rule  will  be  adopted  which  will  lead   to  the  most 
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accurate  result.  Here  the  cattle,  in  their  injured  cx)ndition, 
had  a  market  value  at  Elgin.  They  would  have  had  a  value 
in  the  market  if  they  had  arrived  uninjured.  The  difference 
in  that  value,  if  correctly  determined,  furnishes  a  safe  and  cer- 
tain criterion  of  the  loss.  It  is  true  that  value  is  a  matter  of 
opinion,  and  that  testimony  as  to  value  in  such  a  case  may 
be  somewhat  speculative  and  unsatisfactory ;  but  we  do  not 
see  that  the  rule  insisted  upon  by  plaintiff  in  error  would 
have  led  to  a  more  satisfactory  result.  Railway  Co.  v.  Estill, 
supra.  From  a  logical  standpoint,  the  rule  of  the  difference 
in  market  value  is  also  the  correct  one.  To  make  the  plaintiff 
whole  he  should  recover  a  sufficient  sum  to  enable  him  to  sell 
the  injured  property  and  to  replace  it  with  that  which  is  un- 
injured, without  loss. 

The  written  contract  contained  stipulations  limiting  the 
company's  liability  to  its  own  line.  The  judge,  in  his  general 
p  ri«t  f  charge,  instructed  the  jury,  in  effect,  that,  if  they 
iBstrMU«Bs  found  that  the  parties  had  first  made  an  oral  con- 
iiMitiBV  tract,  and  then  entered  into  a  written  contract  for 

teMigM.  ^j^^  transportation  of  the  cattle,  the  latter  would 
govern,  and  that,  if  they  found  that  the  cattle  had  been  injured 
during  the  transportation  through  the  negligence  of  the  de- 
fendant, they  would  award  the  plaintiff  damages  according  to 
the  rule  laid  down  in  a  special  instruction  to  be  given.  The 
special  instruction  authorized  a  recovery  for  such  injuries  only 
as  the  cattle  received  while  on  defendant's  own  line.  No 
charge  was  given  which  warranted  a  more  extended  recovery. 
Hence  the  court  was  not  in  error  in  refusing  charges  limiting* 
the  damages  to  such  as  occurred  while  the  cattle  were  in  the 
possession  of  the  defendant  company. 

The  written  contract  also  contained  the  following  stipula- 
tions: **  Ninth.  That,  for  the  considerations  aforesaid,  said 

shipper  further  agrees  that,  as  a  condition  precedent 
BeaaoBabieaen  to  his  right  to  recover  any  damages  for  any  loss  or 
MtoBoUMof  ^"^J^ry  to  ^'s  said  stock  during  the  transportation 
iBjiry.  thereof,  or  at  any  place  or  places  where  the  same 

may  be  loaded  or  unloaded  for  any  purpose  on  the 
company's  road,  or  previous  to  loading  thereof  for  shipment, 
he,  they,  or  his  or  their  agents,  in  charge  of  the  stock,  will 
give  notice  in  writing  of  his  claim  therefor,  specifying  the 
nature  of  the  claim,  to  its  station  master  at  said  last-named 
station  on  the  company's  road,  before  said  stock  is  removed 
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-from  said  station,  and  before  the  same  shall  have  been  re- 
moved, slaughtered,  or  intermingled  with  other  stock,  and  will 
not  move  said  stock  from  said  station  until  the  expiration  of 
three  hours  after  the  giving  of  such  notice,  to  the  end  that 
such  claim  may  be  fully  and  fairly  investigated ;  and  that  a 
failure  to  comply  with  the  terms  of  this  clause  shall  be  a  com- 
plete bar  to  any  recovery  of  any  and  all  such  damages.  The 
written  notice  herein  provided  for  cannot  and  shall  not  be 
ivaived  by  any  person  except  such  station  master,  and  by  him 
•only  in  writing. 

**  Tenth.  And  it  is  furthermore  hereby  expressly  provided 
and  mutually  agreed  that  no  suit  or  action  against  the  com- 
pany for  the  recovery  of  any  claim  by  virtue  of  this  contract, 
or  for  loss  or  damage  to  said  stock,  or  decrease  in  the  market 
value  thereof,  from  delay  or  any  other  cause,  while  „ 
in  transportation  or  at  stations  on  the  company  s  orstipnutioa 
road,  or  for  breach  of  any  alleged  contract,  concern-  iimitiigtime 
ing  the  shipment  of  said  stock  or  the  furnishing  of  J|^t|J^|"*''' 
cars,  made  before  the  receipt  of  the  stock  by  the 
company,  or  before  the  execution  hereof,  or  on  account  of  the 
breach  of  any  written  or  verbal  agreement  or  contract  what- 
ever, concerning  said  stock,  prior  to   the   execution  hereof, 
shall  be  sustained  in  any  court  of  law  or  chancery,  unless  such 
suit  or  action  shall  be  commenced  and  citation  served  within 
40  days  next  after  the  loss  or  damage  shall  have  occurred; 
and  should  any  suit  or  action  be  commenced  against  the  com- 
pany after  the  expiration  of  the  aforesaid  40  days,  the  lapse 
of  time  shall  be  taken  and  deemed  conclusive  evidence  against 
the  validity  of  such  claim  or  cause  of  action,  and  shall  be  a 
full  and  complete  bar  to  such  suit,  any  statute  of  limitations 
to  the  contrc^ry  notwithstanding." 

In  view  of  the  testimony  and  the  findings  of  the  court  of 
civil  appeals,  we  cannot  say  that  no  other  conclusion  was 
authorized  than  that  the  written  contracts  were  executed  with- 
out consideration.  If,  after  the  cattle  were  placed  upon  the 
train,  the  plaintiff  and  his  agent  had  signed  them  without 
knowing  their  contents,  and  without  any  new  consideration, 
it  may  be  that  they  should  have  been  held  void.  Railway 
Co.  V.  McCarty,  82  Tex.  613.  But,  since  they  were  signed 
by  Hughes  &  Rathmell,  who,  as  the  plaintiff  himself  testified, 
were  authorized  to  do  so,  and  since  it  does  not  appear  when 
and  under  what  circumstances  they  so  signed,  it  cannot  be 
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said  that  they  were  executed  without  consideration.  It  is 
evident  that  the  trial  court  was  of  opinion  that,  at  least,  the 
jury  were  authorized  to  find  that  the  oral  agreements  were 
supplanted  by  the  written  contracts.  The  plaintiff  admitted 
in  his  testimony  that  no  notice  was  given  to  the  agent  of  the 
company  at  Purcell  of  the  damages  to  the  cattle,  and  it  appears 
clearly,  from  the  evidence,  that  the  suit  was  not  brought 
within  40  days  from  the  time  of  the  breach  of  the  contract. 
The  defendant,  by  counsel,  asked  the  court  to  charge  the  jury 
that,  if  the  notice  was  not  given,  the  plaintiff*  could  not  re- 
cover, and  also,  in  effect,  that,  if  the  suit  was  not  instituted 
within  40  days  from  the  time  the  cause  of  action  accrued,  it 
was  not  bound.  Both  of  these  charges  were  refused,  and  their 
refusal  brings  up  the  question  as  to  the  validity  of  the  two 
stipulations  in  the  contract  which  have  been  quoted. 

A  stipulation  of  the  character  of  these  in  question,  to  be 
valid,  must  be  reasonable.  At  the  time  the  cattle  were 
reshipped  at  Purcell,  the  plaintiff,  according  to  his  own  testi- 
mony, knew  that  his  cattle  had  been  crowded  in  pens,  and  had 
suffered  for  the  want  of  food  and  water,  but  did  not  know 
the  extent  of  his  damages.  Under  the  circumstances,  he 
could,  at  most,  have  made  only  a  vague  complaint, 
Beawnabie-  which  would  have  subserved  no  useful  purpose  to 
uuoB.  '"'  either  party.  It  was  by  no  means  certain  that  any 
serious  loss  would  ensue,  and,  if  the  contract  is  to 
be  construed  as  requiring  notice  in  such  a  case,  we  think  it 
must  be  held  unreasonable. 

Whether  the  stipulation  as  to  the  time  in  which  suit  should 
be  brought,  and  the  citation  served,  is  reasonable  or  not,  is 
not  an  open  question  in  this  court.  It  was  held  to  t)e  un- 
reasonable in  the  case  of  this  same  company  against  Hume 
Bros.,  87  Tex.  211. 

We  find  no  error  in  the  judgments  of  the  district  court  or  of 
the  court  of  civil  appeals ^  and  they  are  affirmed. 
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Houston  &  Texas  Central  R.  Co.  et  al. 

V. 

Davis  (W.  O.). 

{Court  of  Civil  Appeals  of  Texas,  June  5,  1895.) 

Contract  for  Carriage  of  Live  Stock  [(1)  p.  541]— Validity  of  Requirement 
that  Notice  of  Loss  be  Given  before  Removal  of  Stock  from  Station. — A 
contract  for  the  carriage  of  live  stock,  which  requires  notice  of  injury 
to  such  stock  to  be  given  before  it  **  is.  removed  from  the  station,"  is 
violative  of  Laws  1891,  ch.  17,  p.  20,  providing  that  to  be  valid  such  a 
contract  must  not  require  notice  to  be  given  in  less  than  90  days  from 
the  time  of  the  injury.     (.Ptige  489.) 

Same — Interstate  Shipment — Necessity  that  Requirement  of  Notice  of 
Injury  should  be  Reasonable — Burden  of  Proof  of  Reason ablenes8« — A  stip- 
ulation in  a  foreign  bill  of  lading  evidencing  a  contract  of  interstate 
shipment  requiring  written  notice  of  injury  to  the  shipment  as  a  con- 
dition to  a  recovery  of  damages  must  be  reasonable,  and  in  an  action  for 
damages  the  burden  is  upon  the  railroad  company  to  show  its  reason- 
ableness.    {Page  489.) 

Same — Same — Requirement  of  Notice  of  Full  Amount  of  Loss  before 
Removal  of  Stock  from  Station. — A  contract  for  the  carriage  of  live  stock 
which  requires  as  a  condition  precedent  to  a  recovery  for  injury  to  the 
stock,  that  notice  in  writing  of  the  claim  shall  be  given  to  the  station 
agent  of  the  carrier  and  of  the  full  amount  of  such  loss  or  damage,  before 
the  stock  is  removed  from  the  station,  is  unreasonable,  when  the  claim 
is  for  injuries  to  horses  by  fire,  and  the  full  extent  of  the  injury  does 
not  develop  until  after  the  time  within  which,  by  the^ontract,  the  notice 
is  required  to  be  given.    {Page  490.) 

Same— Validity  of  Stipulation  Fixing  Value  of  Stock  at  Place  of  Ship- 
ment as  Basis  of  Damages. — Where  a  railroad  company  is  not  deceived 
as  to  the  character  and  value  of  live  stock  received  by  it  for  shipment,  a 
stipulation  fixing  the  value  of  the  stock  at  the  place  of  shipment,  as  a 
basis  for  the  measure  of  damages,  is  not  binding  upon  the  shipper,  who 
may  prove  the  value  at  the  point  of  destination.     {Page  492.) 

Same— Right  of  Company  to  Relieve  Itself  from  Consequences  of  Its 
Own  Negligence  [(2)  p.  682]. — A  railroad  company  cannot  by  contract 
relieve  itself  from  liability  for  damages  to  live  stock  received  by  it  for 
carriage,  and  caused  by  fire  resulting  from  its  own  negligence.  {Pag^ 
492.) 

Appeal  from  Travis  county  district  court.     Affirmed. 

Appellee  sued  the  Houston  &  Texas  Central  and  the  Austin 
&  Northwestern  Railroad  Companies  to  recover  damages  for 
injuries  to  25  head  of  horses,  2  tons  of  hay,  i  sad- 
dle, I  bridle,  i  blanket,  and  i  pair  of  spurs.     He      c*"****^* 
alleged  in  his  petition  that  the  defendants  were  partners;  that 
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he  delivered  the  property  to  the  Austin  &  Northwestern  Rail- 
road at  Marble  Falls,  Tex.,  for  shipment  to  Willacootchie, 
Ga. ;  that  while  the  same  was  on  the  line  of  the  Houston  & 
Texas  Central  Railroad  at  or  near  Manor,  Texas,  the  car  con- 
taining said  property  caught  on  fire  from  sparks  and  cinders 
which  appellant  negligently  permitted  to  escape  from  its 
engine,  etc. 

Both  defendants  denied  under  oath  the  partnership  pleaded 
by  the  plaintiff,  and,  among  other  things,  pleaded  a  written 
contract  of  shipment,  and  the  Austin  &  Northwestern  Rail- 
road Company  asked,  in  the  event  of  a  recovery  against  it, 
for  judgment  over  against  its  codefendant. 

The  court  sustained  exceptions  to  so  much  of  appellant's 
answer  as  set  up  several  provisions  of  the  written  contract. 

The  case  was  tried  without  a  jury,  and  judgment  rendered 
for  the  plaintiff  against  both  defendants  for  $1,645,  ^^^  pro- 
tecting the  Austin  &  Northwestern  Railroad  Company  as  asked 
in  its  pleadings.  The  Houston  &  Texas  Central  Railroad 
Company  has  appealed. 

The  court  below  filed  no  conclusions  of  fact  and  law,  but 
the  judgment  rendered  involves  the  following  findings  of  fact, 
which  find  support  in  the  evidence,  and  are  therefore  adopted 
by  this  court : 

(i)  Under  the  written  contract  attached  to  the  answer  of 
the  Houston  &  Texas  Central  Railroad  Company,  the  plain- 
tiff shipped  50  head  of  horses  and  the  other  property  described 
in  his  petition  at  Marble  Falls,  Tex.,  a  station  on  the  Austin 
&  Northwestern  Railroad.  Said  contract  was  made  with  the 
Austin  &  Northwestern  Railroad  Company,  and  the  Houston 
&  Texas  Central  Railroad  Company  was  not  shown  to  be  a 
party  thereto,  as  partner  or  otherwise. 

(2)  At  Austin,  Tex.,  said  property  was  delivered,  in  good 
condition,  by  the  Austin  &  Northwestern  Railroad  Company 
to  the  Houston  &  Texas  Central  Railroad  Company.  Near 
Manor,  Tex.,  while  in  the  custody  of  the  latter  company, 
and  by  sparks  negligently  permitted  to  escape  from  its  en- 
gine, some  hay  (intended  as  feed  for  the  horses)  in  one  of  the 
cars  containing  said  shipment  was  set  on  fire,  and  the  plain- 
tiff's horses,  etc.,  injured  as  alleged,  to  the  extent  of  the 
amount  recovered. 

(3)  That  the  plaintiff  and  his  employes  were  not  shown  to 
have  been  guilty  of  Contributory  negligence. 
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O.  T,  Holt  J  for  appellant. 

R.  H,  Ward  and  R.  E.  Crawford,  for  appellee. 

Key,  J.  (after  the  foregoing  statement). — i.  The  seventh 
and  ninth  paragraphs  of  the  contract  under  which  the  property 
was  shipped  read  as  follows:  '*  Seventh.  And  the  party  of 
the  second  part  further  agrees  that,  as  a  condition 
precedent  to  his  right  to  recover  any  damages  for  reqajreneat 
any  loss  or  injury  to  said  stock,  he,  or  his  agent,   or  ■otic*  of 
the  person  in  charge  of  said  stock,  shall  give  notice  *"**' 
in  writing  of  his  claim  therefor,  and  the  full  amount  of  such 
loss  or  damage,  to  the  station  agent  of  the  party  of  the  first 
part  at  the  station  hereinbefore  named  as  the  end  of  the  line 
of  the  party  of  the  first  part,  before  said  stock  is  removed 
from  the  station,  and  before  said  stock  is  mingled  with  other 
stock,  or  delivered  to  any  connecting  line  or  railroad. 

*'  Ninth.  It  is  further  expressly  agreed  by  the  party  of  the 
second  part  that  the  other  railway  lines  over  which  said  stock 
are  waybilled,  in  order  to  reach  their  destination,  having  par- 
ticipated in  making  said  through  rate  of  freight,  of  which  the 
party  of  the  second  part  has  the  benefit  hereunder,  when  they 
receive  said  stock  for  transportation,  under  this  contract, 
shall,  like  the  party  of  the  first  part,  not  be  responsible  for  in- 
juries or  loss  occurring  beyond  their  respective  lines  of  road, 
and  shall  be  entitled  to  same  notice  of  loss  or  damage  occur- 
ring upon  their  respective  lines,  as  herein  provided  for  party 
of  the  first  part,  to  Ue  given  to  the  agent  of  each  railway 
company  at  the  station  ending  the  run  of  said  stock  over  such 
road.'* 

Appellant  pleaded  that  it   had  a  station  agent  at   Manor, 
named  T.  H.  Barrow,  and  one  at  Houston,  named  J.  T.  Bell, 
at  the  time  of  the  accident  in  question;  that  Houston  was  the 
terminus  of  its  road;  that  the   plaintiff  failed  to 
give  written  notice  of  the  damages  to  his  property  f,^J*|IlJ^^.^ 
to  either  of  said  agents,  or  to  any  other  person 
representing  appellant;  and  it  is  urged  that,  under  these  cir- 
cumstances, the  provisions  of  the  contract,  as  above  set  out, 
are  binding  on  appellee,  and  defeat  his  claim  for  damages. 
If  the  contract  in  question  is  not  a  contract  for  an  interstate 
shipment,  it  is  subject  to,  and  controlled  by,  the  second  sec- 
tion of  chapter  17  of  the  acts  of  the  Twenty-second  Legisla- 
ture (Gen.  Laws,  p.  20),  which  declares  void  any  stipulation 
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in  a  contract  which  requires  such   notice  as  is   now  under 
consideration  to  be   given,   **  at   a  less  period  than    ninety 
days/'     The  same  section  provides  that  when  such  notice  is 
required  it  shall  be  presumed  that  it  has  been  given,  unless 
the  want  of  notice  is  pleaded  under  oath.     Construing  this 
statute,  this  court  held,  in  Telephone  Co.  v.  Seiders,  (Tex. 
Civ.  App.)  29  S.   W.  258,   that,  in  the  absence  of  a  sworn 
plea  of  failure  to  give  notice,  it  must  be  conclusively  presumed 
that  notice  was  given ;  and,  as  the  supreme  court  refused  to 
grant  a  writ  of  error  in  that  case,  we  presume  that  our  court 
indorses  that  construction  of  the  statute.    Appellant's  plea  of 
failure  to  give  notice  was  not  verified,  as  required  by  the  stat- 
ute.    Besides,  if  the  statute  referred  to  applies  to  this  con- 
tract, the  contract  is  void,  because  it  requires  the  notice  to 
be  given  **  before  the  stock  is  removed  from  the  station," 
etc. ;  whereas,  under  the  statute,  a  contract,  to  be  valid  must 
not  require  notice  to  be  given  in  less  than  ninety  days. 

Tested  by  the  rule  announced  in  Railway  Co.  v,  Sherwood, 
84  Tex.  125,  we  doubt  if  this  should  be  held  to  be  a  contract 
for  interstate  shipment.  It  not  only  limits  the  liability  of  the 
company  making  the  contract,  and  those  carrying  the  freight 

thereunder,  to  their  own  lines,  but  the  obligation 
^•"•■~*®*'**  to  carry  is,  **  from  the  station  where  this  contract 
ofioM.  is  executed  to  Houston,  Tex.";  and  it  expressly 

stipulates,  in  the  eighth  paragraph,  that  the  **  party 
of  the  first  part  is  only  to  transport  said  stock  to  the  aforesaid 
station  named  at  the  end  of  its  line  on  the  route  over  which 
said  stock  is  to  be  shipped."  It  is  true  that  the  contract 
states  that  the  freight  is  waybilled  through  and  consigned  to 
C.  L.  Patton,  at  Willacootchie,  Ga.,  and  there  is  a  statement 
in  the  eighth  paragraph  that  the  company  making  the  contract 
will  protect  the  through  rate  of  freight  **  named  herein." 
But  it  expressly  states  that  the  shipment  is  to  be  transported, 
in  part,  by  other  carriers,  and  in  no  place  does  it  designate 
or  fix  a  through  rate  of  freight;  and  appellant  did  not  allege 
or  prove  that  such  rate  of  freight  was  agreed  upon.  In  the 
Sherwood  case  it  is  said  to  the  opinion:  **  The  bill  introduced 
in  evidence  purports  on  its  face  to  be  a  foreign  bill  of  lading. 
It  provides  for  the  transportation  by  the  Missouri  Pacific  Rail- 
way Company  of  the  cotton  at  the  rate  of  136  cents  per  hun- 
dred pounds  from  Greenville,  Tex.,  to  Liverpool,  England." 
And  again  it  is  said  in  the  opinion:  "  Does  the  provision 
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limiting  the  liability  of  the  company  to  its  own  line  terminat- 
ing at  Galveston  so  affect  the  character  of  the  instrument  as 
to  make  of  it  a  domestic  bill  of  lading?  We  think  not.  The 
instrument  on  its  face  purports  to  be  a  through  bill  of  lading. 
It  constitutes,  as  we  view  it,  an  undertaking  on  the  part  of 
the  carrier  defendant  to  transport  and  have  transported  from 
Greenville,  Tex.,  to  Liverpool,  England,  the  cotton  ip  ques- 
tion. It  provides  for  a  rate  of  freight  between  these  points 
of  136  cents  per  hundred  pounds.  It  contemplates  a  con- 
tinuous transportation  from  Greenville,  Tex.,  to  Liverpool, 
England.  These  are  all  features  of  a  through  contract  of 
shipment." 

But  if  it  be  conceded  that  the  instrument  in  question  is  a 
foreign  bill  of  lading,  evidencing  a  contract  for  an  interstate 
shipment,  and  therefore  not  subject  to  the  statute  referred 
to,  still  the  stipulation  requiring  written  notice,  as  a  condition 
precedent  to  a  right  to  sue  and  recover  damages,  to  be  valid, 
must  be  reasonable;  and  the  burden  was  upon  appellant  to 
allege  and  prove  the  facts  and  circumstances  showing  that  the 
stipulation  was  reasonable.  Railway  Co.  v.  Harris,  67  Tex. 
167,  28  Am.  &  Eng.  R.  Cas.  107;  Railway  Co.  v,  Fagan,  72 
Tex.  132,  35  Am.  &  Eng.  R.  Cas.  666;  Railway  Co.  v, 
Greathouse,  82  Tex.  104.  Appellant  attempted  to  do  this 
by  alleging  that  it  had  station  agents,  giving  their  names,  at 
Manor,  where  the  accident  occurred,  and  at  Houston,  the 
terminus  of  its  road,  and  that  the  plaintiff  knew  that  it  had 
such  agents.  These  allegations  were  insufficient.  The  con- 
tract required  the  plaintiff,  not  only  to  give  written  notice  of 
his  claim  for  damages,  but  to  state  therein  **  the  full  amount 
of  such  loss  or  damage."  The  bulk  of  the  property  injured 
was  horses.  They  were  injured  by  fire;  none  were  killed; 
and,  in  the  very  nature  of  things,  it  is  not  probable  that  the 
full  amount  of  the  **  loss  or  damage  **  was  ascertainable  when 
they  reached  Houston,  and  it  would  be  unreasonable  to  say 
that  the  plaintiff  should  have  held  them  at  that  station  until 
the  full  extent  of  the  injury  was  developed.  We  therefore 
hold  that  the  contact  bore  on  its  face  prima  facie  evidence,  at 
least,  of  its  unreasonableness,  and  that  nothing  short  of  an 
affirmative  showing  by  appellant  that  the  full  extent  of  the 
injury  had  been  developed  in  time  for  appellee  to  have  given 
notice  thereof  within  the  time  required  by  the  contract  would 
relieve  it  from  this  objection.     On  this  subject  appellant's 
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answer  was  silent,  and  therefore  the  court  properly  sustained 
appellee's  exceptions  to  so  much  of  it  as  pleaded  appellee's 
failure  to  give  notice  of  his  claim.  As  a  fact,  the  evidence 
tends  to  show  that  the  full  extent  of  the  injury  to  the  animals 
was  not  disclosed  until  after  they  left  appellant's  road. 
.Speaking  for  himself  alone,  the  writer  of  this  opinion  concurs 
in  the  doubt  expressed  by  Judge  Stayton  in  Railway  Co.  v. 
Harris,  67  Tex.  166,  28  Am.  &  Eng.  R.  Cas.  107,  as  to  the 
validity  of  stipulations  for  notice  in  contracts  by  carriers, 
unless  the  name  of  the  person  to  whom  the  notice  is  to  be 
given  is  stated  in  the  contract. 

2.  Appellant  not  having  been  deceived  as  to  the  character 
TaiiditTof  and  value  of  the  property  it  received  for  shipment, 
stipautioA  and  the  injury  having  resulted  from  its  negligence, 
o^itMk'ar  ^^^  stipulation  in  the  contract  fixing  the  value  of 
piaeeofiiiip-  the  animals  at  Marble  Falls,  the  place  of  ship- 
»•■*•  ment,  as  a  basis  for  the  measure  of  damages,  was 
illegal,  and  not  binding  upon  appellee ;  and  the  court  did  not 
•err  in  allowing  proof  of  value  at  the  point  of  destination. 
Railway  Co.  v,  Maddox,  75  Tex.  300;  Railway  Co.  v.  Ball, 
^o  Tex.  603. 

3.  The  same  principle  applies  as  to  the  stipulation  for  non- 
„  ,, ,  ,  liability  in  case  of  injury  by  fire.     A  common  car- 

Bellef  of  eon-  -^  ^      j      j  .       ,r    r 

panyftomito  Hcr  Cannot  contract  so  as  to  relieve  itself  from 
ownnegii-  liability  for  its  own  negligence;  and,  the  fire  in 
**"**'  question  having  resulted  from  its  negligence,  ap- 

pellant  is    not    protected    by  the    stipulation    referred    to. 
Appellant   has    pointed  out   no  reversible    error,    and   the 
judgment  will  be  affirmed. 
Affirmed. 

Rehearing  Refused. 

The  defendant,  the  Houston  &  Texas  Central  R.  Co., 
thereafter  moved  for  a  rehearing,  and  the  motion  was  over- 
ruled, the  court  declining  to  change  or  modify  its  views  as 
expressed  in  the  foregoing  opinion.  See  Houston  &  T.  C, 
E..  Co.  V.  Davis,  32  S.  W.  Rep.  163. 
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Meuer  (Anton) 

V, 

Chicago,  Milwaukee  &  St.  Paul  Ry.  Co. 

(Supreme  Court  of  South  Dakota,  July  27,  1894.) 

Construction  of  Contract  made  in  one  State  for  Transportation  of  Live- 
stock to  another  State — Law  of  Placet— A  special  contract,  made  in  the 
state  of  Wisconsin,  between  a  railroad  company  and  a  shipper,  for  trans- 
porting a  car-load  of  live  stock  and  emigrant  movables  from  a  point  in 
that  state  to  a  point  in  this  state,  is  to  be  interpreted  according  to  the 
law  of  the  former  state.    (Page  495.) 

Same— Judicial  Notice  of  Law  of  Foreign  State. — In  an  action  tried 
in  this  state,  where  the  interpretation  of  such  contract  is  involved,  the 
courts  of  this  state  will  not  take  judicial  notice  of  the  law  of  Wisconsin, 
but  such  law  must  be  alleged  and  proven  like  any  other  fact  in  the  case. 
(Page  495.) 

Same — Presumption  in  Absence  of  Evidence  as  to  Law  of  Foreign  State. 
— In  the  absence  of  such  proof,  the  law  of  that  state  will  be  presumed 
to  be  the  same  as  the  law  of  this  state,  and  such  contract  will  be  inter- 
preted in  accordance  with  the  law  of  this  state.    (Page  496.) 

Validity  of  Contract  Limiting  Liability  of  Carrier.— By  the  law  of  this 
state,  a  common  carrier  of  property  or  passengers  may  limit  his  liability 
by  an  express  contract  signed  by  the  parties,  except  as  to  gross  negli- 
gence, fraud,  or  wilful  wrong  of  such  carrier  or  its  servants.     (Page  496.) 

Validity  of  Contract  Exempting  Company  from  Liability  for  Injury  to 
Shipper  Accompanying  Live  Steele. — A  special  contract  for  transporting 
a  car-load  of  live  stock  and  emigrant  movables,  made  between  a  rail- 
road company  and  a  shipper,  in  which  it  is  stipulated  that  the  shipper 
shall  be  entitled  to  pass  upon  the  same  train  to  care  for,  feed,  and  water 
his  stock,  and  load  and  unload  the  same,  at  his  "own  risk  of  personal 
injury,  from  whatever  cause,"  is  a  valid  contract,  and  exonerates  the 
railroad  company  from  all  liability  for  any  injury  to  the  shipper  while  a 
passenger  upon  such  train,  not  caused  by  the  gross  negligence,  fraud,  or 
wilful  wrong  of  the  company  or  its  servants.    {Pae:e  49(3  et  seq.) 

Same — Liability  of  Company  for  Negligence  Resulting  in  Injury  to 
Slilpper. — If,  when  acting  under  such  conir.jct,  the  shipper  is  injured 
while  unloading  his  stock  at  the  place  of  destination,  by  reason  of  the 
negligence  of  the  railroad  company  or  of  its  servants,  not  amounting  to 
gross  neyligence,  such  railroad  company  is  exonerated  from  liability  for 
sur.h  injiirv.     {/*a^e  5c i.) 

Same-— Same — Injury  after  Arrival  at  Destination. — The  shipper,  while 
unloading  his  stock  under  such  contract,  is  within  the  exemption  clause 
of  the  contract,  though  the  car  has  arrived  at  its  destination,  and  the 
shipper   has  lett  the  car  for  a  short  time,  prior  to  the  injury,  and 
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{>roceeded  to  an  hotel,  to  get  lanterns  and  assistants  to  aid  him  in  un- 
oading  the  car.    (Pag^e  502.) 

Appeal  from  Day  county  circuit  court.     Reversed. 

John  H.  Perry  and    Winsor  &  Kittredge  {H.  H.  Fields  of 
counsel),  for  appellant. 
Julian  Bennett  and  W,  S.  Glass,  for  respondent. 

Corson,  P.J. — In  March,  1887,  the  plaintiff  shipped  from 
Avoca,  Wis.,  a  car-load  of  live  stock  and  emigrant  movables 
over  defendant's  road,  consigned  to  himself  at  Bristol,  D.  T. 
The  car  containing  the  freight  arrived  at  Bristol, 
and  the  plaintiff,  while  removing  the  live  stock 
from  the  car,  was  injured,  to  recover  for  which  this  action  is 
brought.  The  live  stock  and  movables  were  shipped  under  a 
special  contract,  by  the  terms  of  which  the  plaintiff  was  per- 
mitted to  pass  on  the  train  to  care  for  and  look  after  his 
stock.  The  material  parts  of  the  contract,  so  far  as  they  af- 
fect this  case,  are  as  follows : 

**  (Exhibit  A.)  Chicago,  Milwaukee  &  St.  Paul  Railway, 
Live-stock  Contract.  *  *  *  Persons  in  charge  of  live  stock 
will  be  passed  on  the  train  with,  and  to  care  of  it,  as  follows: 
One  man  with  two  or  three  cars,  two  men  with 
The  eoBtnMt.  four  to  seven  cars,  three  men  with  eight  cars,  which 
is  the  maximum  number  that  will  be  passed  for  one 
owner.  Passes  will  be  furnished  in  manner  provided  on  the 
back  of  this  contract,  to  persons  who,  as  above,  may  have 
been  in  charge  of  two  or  more  cars  of  stock.  No  return 
passes  given  on  west-bound  shipments.  No  person  will  be 
passed  with  one  car  of  live  stock,  except  that  one  car  of 
horses  or  mules  or  emigrant  movables  containing  live  stock 
will  entitle  the  owner  or  man  in  charge  to  pass  one  way  on 
the  same  train,  to  take  care  of  it.  *  *  *  Such  entry  of  per- 
sons in  charge  and  certificate  of  billing  agent  to  that  effect 
will  be  the  authority  of  conductors  to  pass  them  with  the 
stock.  All  persons  are  thus  passed  only  at  their  own  risk  of 
personal  injury  from  whatever  cause.  A.  C.  Bird,  Gen'l 
Freight  Agent.** 

*****  Received  of  Anton  Meuer,  one  car  live  stock  and 
emg.  mov.  as  per  margin,  to  be  delivered  at  Bristol,  Dakota, 
station,  at  special  rates,  being  $45.00  per  car;  which  stock  is 
to  be  loaded  and  unloaded,  watered  and  fed  by  said  Anton 
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Meuer,  or  his  agents.  *  *  *  The  Chicago,  Milwaukee  &  St. 
Paul  Railway  Co.,  by  D.  Bohan,  Agent.  Anton  Meuer, 
Shipper."  Indorsement  on  back :  **  Parties  actually  in  charge 
of  and  accompanying  the  within  stock  must  write  their  own 
name  in  ink  here.     [Signed]     Anton  Meuer.'' 

The  contract  was  introduced  in  evidence  by  the  plaintiff. 
At  the  close  of  the  plaintiff's  evidence,  and  again  at  the  close 
of  all  the  evidence  in  the  case,  the  defendant  moved  the  court 
to  instruct  the  jury  to  return  a  verdict  for  the  defendant  on 
the  ground  that,  by  the  terms  of  the  contract,  the  plaintiff 
assumed  all  risk  **  of  injury  from  whatever  cause,*'  and  could 
not,  therefore,  recover  in  this  action.  These  motions  were 
denied  and  exceptions  duly  taken. 

The  learned  counsel  for  the  appellant  contend  that,  under 
the  terms  of  the  contract  signed  by  the  plaintiff,  he  agreed  to 
assume  all  the  risk  of  personal   injury' from  whatever  cause; 
that  such  a  contract  was  authorized  by  the  laws  of 
this  state,  and  was  a  legal,  valid,  and  binding  con-  Constrnetioa 

1  t      /         t  r  11      1-1    M'^  OrcoBtrtCt— 

tract,  exoneratmg  the  defendant  from  all  liability  LawofpUee. 
for  personal  injuries  to  the  plaintiff,  from  whatever 
cause  received.  They  further  contend  that  the  contract, 
though  made  in  Wisconsin,  would  nevertheless  be  interpreted 
by  the  laws  of  this  state,  in  the  absence  of  evidence  as  to  the 
laws  of  Wisconsin  in  relation  to  the  contracts  of  common  car- 
riers, and  that  the  law  of  Wisconsin  will  be  presumed  to  be 
the  same  as  the  law  of  this  state  relating  to  such  contracts. 
The  contract  in  this  case,  having  been  made  in  Wisconsin, 
may  be  regarded  as  a  contract  of  that  state,  and  to  be  inter- 
preted in  accordance  with  the  laws  of  that  state.  Liverpool 
&  G.  W.  Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  397,  37 
Am.  &  Eng.    R.  Cas.  681 ;   Hazel  v.  Railroad  Co.,  82   Iowa 

477- 

This  court,    however,  will  not  take  judicial   notice  of  the 

laws  of  another  state.     Such  laws  must  be  alleged  and  proven 

on  the    trial,  the  same  as  any  other  facts  in  the 

case.     No  such  evidence  appears  from  the   record  J»J««'*'  "otice 

in  the  case  to  have  been  given.     In  the  absence  of  eigiguu.  ' 

such  evidence,  this  court  will  presume  that  the  law 

of  Wisconsin  as  to  the  right  of  a  common  carrier  to  limit  the 

liability  of  himself  or  servants  is  the  same  as  the  law  of  this 

state  upon  that  subject.     Sandmeyer  v.  Insurance  Co.,  2  S. 

Dak.  346. 
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There  is  some  conflict  in  the  decisions  of  the  different  courts 
upon  the  question  as  to  whether  or  not  the  court  will  presume 
that  the  law  of  another  state  is  the  same  as  the  statute  law  of 
the  state  where  the  action  is  tried,  but  the  weight 
PresnnptioB  Qf  authority  seems  to  support  this  view.  In 
foreiga itate.  ^^^  ^ase  of  Palmer  v.  Railroad  Co.,  decided  by  the 
supreme  court  of  California  in  the  present  year^ 
and  reported  in  loi  Cal.  187,  the  court  says:  **  The  cause, 
so  far  as  can  be  determined  from  the  record,  was  tried  upon 
the  theory  that  the  law  of  California  is  applicable.  There  is 
no  suggestion  that  the  law  of  Missouri,  where  the  contract  for 
transportation  was  made,  was  put  in  evidence.  Under  such 
circumstances,  we  are  not  at  liberty  to  assume  as  a  fact  that 
the  state  of  Missouri  has  a  special  statute  on  the  subject,  but 
must  presume  as  a  question  of  law  that  the  law  of  that  state 
is  the  same  as  our  own.  Norris  v,  Harris,  15  Cal.  226;  Hill 
V.  Grigsby,  32  Cal.  56;  Taylor  v.  Shew,  39  Cal.  540 ;  Brown 
V.  Gaslight  Co.,  58  Cal.  426;  Marsters  z/.  Lash,  61  Cal.  622; 
Shumway  v.  Leakey,  67  Cal.  458.  Judged  by  our  own  statute, 
and  by  the  lawful  limitation  which  defendant  might  and  did 
embrace  in  its  bill  of  lading,  it  was  bound  to  transport  to 
Albuquerque,  and  deliver  to  the  Atlantic  &  Pacific,  connect- 
ing road,  within  a  reasonable  time,  plaintiff's  goods.*'  See, 
also,  19  Am.  &  Eng.  Enc.  Law,  47;  Neese  z'.  Insurance  Co., 
55  Iowa,  604;  Walsh  v.  Dart,  12  Wis.  35;  Hadley  v,  Greg- 
ory, 57  Iowa,  157. 

The  first  question,  then,  to  be  determined  is,  what  is  the 
law  of  this  state  as  to  the  right  of  a  common  carrier  to  limit 
his  liability?  for  the  contract  in  this  case  must  be  interpreted 
vaiidit  or  ^y  ^^^  ^^^  upon  this  subject.  There  is  a  direct 
contract  limit-  Conflict  in  the  decisions  of  the  various  courts  upon 
lugrarrier'a  the  question  of  the  right  of  common  carriers  to 
ii»biiit]r.  limit  their  common-law  liability  for  the  negligence 
of  themselves  and  their  servants  by  special  contracts.  In 
Railroad  Co.  v.  Lockwood,  17  Wall.  357,  the  supreme  court 
of  the  United  States  held  that  common  carriers  do  not  possess 
the  power  to  limit  their  liability,  even  by  express  contract,  for 
the  negligence  of  themselves  or  their  servants;  and  this  view 
was  affirmed  in  Liverpool  &  G.  W.  Steam  Co.  v,  Phenix  Ins. 
Co.,  129  U.  S.  397,  37  Am.  &  Eng.  R.  Cas.  681.  On  the 
other  hand,  the  court  of  appeals  of  New  York,  in  a  number 
of  cases,  has  held  that  common  carriers  possess  such  powcr^ 
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This  doctrine  is  clearly  laid  down  in  Bissell  v.  Railroad  Co., 
25  N.  Y.  442,  and  affirmed  by  that  court,  after  the  decision 
in  Railroad  Co.  v,  Lockwood,  supra^  in  Maynard  v.  Railroad 
Co.,  71  N.  Y.  180. 

This  court,  however,  is  not  called  upon  to  decide  between 
these  conflicting  opinions,  as  the  code  of  this  state  has  settled 
the  question  within  this  jurisdiction.  Hartwell  v.  Express 
Co.,  5  Dak.  463;  Hazel  v.  Railroad  Co.,  82  Iowa 477;  Kirby 
V,  Telegraph  Co.,  4  S.  Dak.  105.  The  sections  of  the  code 
bearing  upon  this  question  constitute  sections  3881-3888, 
Comp.  Laws,  and  read  as  follows:  **  Every  one  who  offers  to 
the  public  to  carry  persons,  property,  or  messages,  is  a  com- 
mon carrier  of  whatever  he  thus  offers  to  carry/*  3886: 
**  The  obligations  of  a  common  carrier  cannot  be  limited  by 
general  notice  on  his  part,  but  may  be  limited  by  special  con- 
tract." 3887  :  *'  A  common  carrier  cannot  be  exonerated  by 
any  agreement  made  in  anticipation  thereof,  from  liability  for 
the  gross  negligence,  fraud,  or  wilful  wrong,  of  himself  or  his 
servants.**  3888  :  **  A  passenger,  consignor,  or  consignee,  by 
accepting  a  ticket,  bill  of  lading,  or  written  contract  for  car- 
riage, with  a  knowledge  of  its  terms,  assents  to  the  rate  of 
hire,  the  time,  place,  and  manner  of  delivery  therein  stated. 
But  his  assent  to  any  other  modification  of  the  carrier's  rights 
or  obligations  contained  in  such  instrument  can  only  be  mani- 
fested by  his  signature  to  the  same.** 

By  section  3886  it  will  be  noticed  that  common  carriers 
may,  in  this  state,  limit  their  liability  by  special  contract ; 
and  by  section  3887  an  exception  is  made  in  cases  of 
**  gross  negligence,  fraud,  or  wilful  wrong.'*  It  would  seem, 
therefore,  that,  subject  to  the  exceptions  specified,  a  common 
carrier,  by  the  laws  of  this  state,  may,  by  special  contract, 
limit  his  common-law  liability  in  all  cases  not  included  in  the 
excepted  cases. 

This  case  seems  to  have  been  tried,  and  the  jury  instructed, 
upon  the  theory  that  the  defendant,  notwithstanding  the  stip- 
ulations in  the  contract,  was  liable  for  the  ordinary  negligence 
of  itself  and  servants,  and  the  question  of  gross  negligence  is 
eliminated  from  the  case.  The  record  discloses  the  fact  that 
the  defendant's  counsel  requested  the  court  to  instruct  the 
jury  that  there  was  no  evidence  of  gross  negligence,  and  it 
was  refused,  the  court  stating  **  that  he  did  not  submit  the 
question  of  gross  negligence  to  the  jury,  but  simply  the  ques- 
2  (N.  s.)  A.  &  E.  R.  Cas.— 32 
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tion  of  ordinary  negligence."  We  shall  assume,  therefore,  for 
the  purposes  of  this  decision,  that  there  was  no  evidence  of 
gross  negligence,  fraud,  or  wilful  wrong  on  the  part  of  the 
defendant  or  its  servants,  and  that  the  verdict  of  the  jury  was 
based  entirely  upon  the  theory  that  the  injury  to  the  plaintiff 
was  caused  by  the  ordinary  negligence  of  the  defendant  or  its 
servants.  Taking  this  view  of  the  case,  was  the  defendant 
entitled  to  have  his  motion  for  an  instruction  to  the  jury  to 
find  for  the  defendant,  granted  at  the  close  of  the  plaintiff's 
evidence?  ^ 

As  before  stated,  the  special  contract  was  introduced  in 
evidence  by  the  plaintiff,  and  was  therefore  a  part  of  the 
plaintiff's  case.  It  appears  from  this  contract  between  the 
parties  that  defendant,  in  consideration  of  the  plaintiff's  stipu- 
lations to  load  and  unload  the  cars,  and  feed  and  water  the  live 
stock  on  the  trip,  agreed  to  transport  the  car  of  stock  and 
household  movables  at  a  reduced  rate,  and  to  pass  the  plain- 
tiff on  the  same  train,  to  care  for  and  look  after  the  live 
stock,  but  at  plaintiff's  own  risk  of  personal  injury,  from  what- 
ever cause." 

Assuming  that  plaintiff's  injuries  occurred  while  such  pas- 
senger upon  the  train,  and  that  they  occurred  from  the  ordi- 
nary negligence  of  the  defendant  or  its  servants,  the  limitation 
in  the  contract  would  seem  to  be  such  a  one  as  is  permitted 
by  the  statute,  and  would  exonerate  the  defendant 
TAiidityof  from  liability  for  the  injuries  plaintiff  sustained, 
tinned.  "  ^^^  contract  being  a  special  contract,  and  signed 
by  the  respective  parties,  as  required  by  the  stat- 
ute. The  terms  of  the  contract  are  clearly  seated.  There  is 
no  ambiguity  in  its  stipulations,  and  the  intention  of  the  par- 
ties is  clearly  ascertainable  from  the  terms  of  the  contract.  The 
plaintiff  was,  by  the  terms  of  the  contract,  to  be  carried  upon 
the  same  train  with  his  live  stock  and  movables,  without  extra 
charge,  to  care  for  and  feed  and  water  his  stock ;  but  at  his 
own  **  risk  of  personal  injury  from  whatever  cause."  This 
contract  the  law  permitted  the  parties  to  make. 

Section  3881  defines  who  are  common  carriers,  and  section 
3886,  in  the  same  chapter,  provides  *'  that  the  obligations  of 
a  common  carrier  *  *  *  may  be  limited  by  special  contract." 
And  section  3887  uses  the  same  general  term,  **a  common 
carrier,"  etc.  Interpreting  the  contract  by  the  law,  it  is  diffi- 
cult to  perceive  any  valid  reason   for  holding  the  defendant 
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liable  for  plaintiff's  injury.  The  contract,  as  we  have  seen, 
is  one  which  the  law  permits  the  common  carrier  to  make,  and 
by  its  terms  it  clearly  exonerates  the  defendant  from  liability 
for  injuries  caused  by  the  ordinary  negligence  of  the  defend- 
ant or  its  servants.  The  motion,  therefore,  should  have  been 
granted. 

The  learned  counsel  for  respondent  contend  that  under  the 
law  of  this  state  the  contract  is  void.  It  is  not  claimed  that 
the  legislature  of  this  state  is  not  within  the  proper  exercise 
of  the  legislative  power,  or  is  in  violation  of  the  organic  act  or 
the  state  constitution.  But  it  is  contended  that  under  the 
common  law  a  common  carrier  of  passengers  is  required  to 
exercise  the  utmost  diligence  and  the  highest  degree  of  care 
and  prudence  in  transferring  passengers  from  one  place  to  an- 
other by  steam  power,  and  that  *  *  there  has  never  been  any 
attempt  to  relax  the  rule  requiring  the  utmost  vigilance  by 
the  carriers  of  passengers  in  operating  by  this  mode  of  con- 
veyance." The  requirement  in  this  case  being  the  most  exact 
that  the  law  imposes,  no  matter  what  the  relation  may  be, 
any  failure  or  omission  of  the  person  upon  whom  the  duty 
rests  is  negligence,  and  this  negligence  is  not  subject  to  divi- 
sion into  degrees ;  hence  the  courts  hold  that  any  negligence 
of  a  carrier  of  passengers  is  gross  negligence. 

The  counsel,  after  further  argument,  concludes  as  follows: 
**  We  therefore  conclude,  in  view  of  the  law  as  established  by 
the  judgments  of  the  courts  placing  upon  the  carriers  of  per- 
sons the  responsibility  of  exercising  the  greatest  degree  of 
care  and  vigilance  in  the  conveyance  of  human  beings,  that 
section  3887  of  the  Compiled  Laws  does  not  relieve  from 
responsibility  the  carriers  of  persons  in  cases  where  negligence 
is  shown,  even  though  the  carrier  has  a  pretended  release  from 
liability  in  the  form  of  a  special  contract.  That,  while  the 
section  apparently  applies  to  common  carriers  in  general,  it 
must  be  limited  in  its  operation  to  carriers  other  than  those 
who  engage  in  the  transportation  of  persons.   ***** 

While  it  is  true  that  the  utmost  care  is  required  on  the  part 
of  the  carrier  of  passengers,  and  that  such  carrier  is  ordinarily 
liable  for  negligence,  whether  gross,  ordinary,  or  slight,  still 
there  may  be  in  fact  degrees  of  negligence  in  the  management 
of  its  business  by  itself  or  its  servants ;  and  it  is  upon  this 
theory  that  the  legislature  has  deemed  it  proper  to  per- 
mit such  carriers  to  limit  its  liability  for  ordinary  or  slight  neg- 
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ligence,  when,  under  the  law,  it  would  ordinarily  be  held  for 
injuries  to  persons  caused  thereby.  The  law-making  power 
might  properly  permit  special  contracts  exonerating  such  car- 
riers from  liability,  when  injury  is  caused  to  a  person  by  ordi- 
nary or  slight  negligence,  or  even  by  gross  negligence,  if  it 
deemed  it  proper.  In  New  York,  as  we  have  seen,  and  other 
states,  such  contracts  are  permitted,  and  held  valid,  even 
without  the  aid  of  a  statute.  We  are  unable  to  discover  any 
reason  for  holding  that  the  law-making  power  may  not  make 
any  provision  governing  the  liability  of  common  carriers,  and 
authorizing  them  to  limit  their  liability,  as  it  may  deem 
proper. 

It  is  further  contended  that  the  contract  in  this  case  is  in- 
valid, under  the  provisions  of  section  3578,  Comp.  Laws, 
which  reads  as  follows:  **  All  contracts  which  have  for  their 
object,  directly  or  indirectly,  to  exempt  any  one 
Taiidityof  from  responsibility  for  his  own  fraud  or  wilful  in- 
tinned.  J^O^  ^^  ^'^^  person  or  property  of  another,  or  vio- 

lation of  law,  whether  wilful  or  negligent,  are 
against  the  policy  of  the  law.'*  But  the  contract  in  this  case 
is  not  a  contract  to  violate  any  express  law.  It  cannot  be 
said  that  a  contract  permitted  and  sanctioned  by  express  law 
is  a  contract  to  violate  the  law.  If  we  are  correct,  the  sec- 
tions of  the  statute  relating  to  common  carriers  permit  com- 
mon carriers  of  passengers  as  well  as  common  carriers  of  prop- 
erty to  make  the  contract  in  question,  subject,  of  course,  to 
the  exceptions  contained  in  the  law.  The  argument  of  coun- 
sel would  have  much  more  weight  as  applied  to  carriers  of 
freight  than  as  applied  to  the  carriers  of  passengers,  as  carriers 
of  freight  at  common  law  were  absolute  insurers  of  the  safe 
delivery  of  the  property  intrusted  to  them,  except  where  the 
loss  occurred  **  by  the  act  of  God,  or  the  public  enemy,  or  by 
their  own  decay  from  inherent  infirmity,  or  by  the  fault  of  the 
owner  thereof."  Further  exceptions  are  made  in  the  carry- 
ing of  live  stock,  not  material  now  to  be  stated.  If, 
therefore,  the  contention  of  counsel  is  correct,  the  statute 
could  have  no  effect,  as  there  would  be  no  class  of  carriers  to 
which  it  would  apply.  We  are  of  the  opinion  that  the  stat- 
ute does  apply  to  the  carriers  of  passengers  as  well  as  to 
carriers  of  freight,  and  we  cannot  assent  to  the  contention  of 
counsel  for  respondent  that  the  contract  in  this  case  is  void. 
The  counsel  further  contend  that,  as  the  stipulation  in  the 
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contract  is  general,  and  does  not  specifically  limit  the  liability 
of  the  defendant  to  the  negligence  of  itself  or  servants,  such 
negligence  is  not  included ;  in  other  words,  the 
language  of  the  stipulation,  **risk  of  personal  in-  J^*™,*^.* 
jury  from  any  cause,"  does  not  include  injury 
caused  by  the  negligence  of  the  defendant  or  its  servants. 
There  is  force  in  this  contention,  and  it  has  some  support 
from  the  New  York  decisions.  The  doctrine  is  thus  stated 
in  Maynard  v.  Railroad  Co.,  71  N.  Y.  i8o:  **  When  general 
words  may  operate  without  including  the  negligence  of  the 
carrier  or  its  servants  it  will  not  be  presumed  that  it  was  in- 
tended to  include  it.**  But  this  doctrine  has  generally  been 
applied  to  contracts  by  carriers  of  freight.  And  even  in  this 
class  of  cases,  when  there  is  nothing  in  the  contract  upon 
which  the  general  words  can  operate,  unless  the  negligence  of 
the  defendant  or  his  servants  is  included,  such  negligence  is 
included  in  the  general  words  **  for  whatever  cause.*' 

This  doctrine  is  illustrated  in  Cragin  v.  Railroad  Co.,  51 
N.  Y.  61,  and  Holsapple  v.  Railroad  Co.,  86  N.  Y.  275.  In 
the  former  case  the  court  says:  **  In  this  case  the  plaintiffs 
assumed  and  agreed  to  take  the  risk  of  injuries  to  the  hogs  in 
consequence  of  heat.  Effect  should  be  given  to  this  stipula- 
tion. The  parties  must  be  held  to  have  meant  something  by 
it.  In  consideration  that  the  plaintiffs  would  assume  and 
take  certain  risks,  which  would  otherwise  devolve  upon  the 
defendant,  it  agreed  to  carry  at  a  reduced  rate.  If  it  be  held 
that  this  stipulation  simply  exempts  the  defendant  from  liabil- 
ity for  injuries  to  the  hogs  from  heat  without  any  fault  on  his 
part,  then  it  gets  nothing;  for  in  such  case,  without  the 
stipulation,  it  would  not  be  responsible.  Force  and  effect 
can  be  given  to  this  stipulation  only  by  holding  that  it  was 
intended  to  exempt  the  defendant  from  negligence,  in  conse- 
quence of  which  the  hogs  died  from  heat.  The  judge  at  the 
trial,  however,  entirely  ignored  this  special  contract,  and  put 
the  case  to  the  jury  upon  the  defendant's  common-law  respon- 
sibility, charging  that  it  was  liable  if  they  found  it  guilty  of 
negligence  in  the  transportation  of  the  hogs;  and  he  refused 
to  the  defendant  any  benefit  whatever  from  the  special  con- 
tract.    In  this  I  cannot  doubt  the  learned  judge  erred.** 

In  the  latter  case  the  court  says:  **  The  doctrine  of  Mynard 
V.  Railroad  Co.,  71  N.  Y.  180,  is  decisive  upon  this  question. 
It  was   there   held   that  where    general  words    limiting  the 
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liability  of  a  carrier  may  operate  \yithout  including  his  negli- 
gence or  that  of  his  servants,  such  negligence  will  not  be 
within  the  exemption  of  the  agreement.  To  this  extent,  at 
least,  we  all  concur.  However  broad  or  general  may  be  the 
language  of  the  contract  which  does  not  specifically  and  in 
express  terms  release  the  carrier  from  the  consequences  of  his 
own  negligence,  it  will  not  effect  such  release  if  the  general 
words  may  operate  without  including  such  negligence.  That 
is  the  case  here.  The  precise  injury  might  have  occurred 
which  actually  happened  without  fault  or  negligence  on  the 
part  of  the  carrier.  *  *  *  It  is  in  this  respect  that  the  present 
case  differs  from  that  of  Cragin  v.  Railroad  Co.,  51  N.  Y.  61. 
In  that  case  the  injury  resulted  from  the  vitality  of  the  ani- 
mals, and  their  inherent  nature  and  characteristics.  For  such 
injury  the  carrier  was  not  liable  at  common  law,  and  the  gen- 
eral words  of  release  and  exemption  could  not  operate  at  all, 
unless  upon  the  negligence  of  the  defendant.  This  case  was 
decided  upon  that  precise  ground."  In  Kenney  v.  Railroad 
Co.,  125  N.  Y.  422,  52  Am.  &.  Eng.  R.  Cas.  235,  the  rule 
was  extended  to  a  contract  for  the  carriage  of  passengers,  but 
under  special  circumstances.  It  was  held  in  that  case  that  the 
general  clause  in  question  was  capable  of  another  construction, 
as  applied  to  the  facts  in  that  case,  and  the  same  rule  was 
applied  as  in  the  case  of  contracts  for  the  carrying  of  freight. 
In  this  case  there  are  no  special  circumstances  taking  the  case 
out  of  the  general  rule  that  in  the  case  of  a  passenger  the  only 
basis  of  a  carrier's  liability  is  negligence,  and  such  a  stipula- 
tion in  the  contract  would  be  deprived  of  all  operation  unless 
it  would  cover  negligence.  A  carrier  of  passengers  is  not  an 
insurer  of  the  safety  of  the  passengers  as  is  a  carrier  of  goods, 
for  the  safe  delivery  of  the  goods.  A  carrier  of  passengers  is 
only  liable  for  negligence,  and  hence  -the  stipulation  in  the 
contract  has  nothing  to  operate  upon  unless  negligence  is 
included. 

In  the  discussion  thus  far  we  have  assumed  that  the  plain- 
tiff was  injured  while  a  passenger  upon  defendant's  road.     It 

is  contended,  however,  by  respondent,  that  he  had 
eonpaar-  ceased  to  be  a  passenger  when  the  injury  to  him 
injary  after  occurred,  he  having  arrived  at  Bristol,  the  place  of 
!l"Ir*\^'         his  destination,  and  left  the  car.     It  appears  from 

the  evidence  that  after  the  plaintiff  s  car  was  side- 
tracked at  the  station,  the  plaintiff  went  to  an  hotel  in  Bristol 
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to  get  lanterns  and  assistance  to  aid  him  in  unloading  his  car ; 
that  he  was  absent  a  short  time, — how  long  does  not  appear, 
but  evidently  only  for  a  short  period, — when  he  returned  and 
proceeded  to  unload  his  stock.  While  it  may  be  true,  as  con- 
tended by  respondent,  that  when  an  ordinary  passenger  arrives 
at  his  destination,  and  leaves  the  train  and  the  depot,  his 
relation  to  the  carrier  as  passenger  ceases,  but,  when  one 
sustains  to  the  carrier  the  relation  sustained  by  the  plaintiff  in 
this  case,  we  think  a  different  rule  applies.  Being  required  by 
his  contract  to  load  and  unload  his  stock,  we  are  of  the  opinion 
that  by  the  terms  of  the  contract  it  must  be  held  to  extend  to 
the  final  unloading  of  the  stock.  The  stipulation  is  not 
limited,  but  provides  that  **all  persons  are  thus  passed  only 
at  their  own  risk  of  personal  injury,  from  whatever  cause.'* 
This  would  seem  to  include  loading  and  unloading  as  well  as 
transportation  in  the  train.  The  plaintiff  was  unloading  the 
car  under  the  terms  of  the  contract,  when  the  injury  occurred. 
To  hold  that  he  was  acting  under  the  contract  in  loading  the 
stock,  but  still  absolved  from  the  stipulations  of  the  contract 
as  to  defendant's  liability  for  injuries  to  him,  would  be  giving 
to  the  contract  a  construction  not  warranted  by  its  terms. 
The  plaintiff  was  permitted  to  go  on -the  train  with,  and  to 
take  care  of,  his  stock ;  and  he  was  in  and  about  the  car  for 
that  purpose  when  injured. 

In  Poucher  v.  Railroad  Co.,  49  N.  Y.  263,  the  plaintiff  was 
injured  before  the  train  started  from  the  depot,  by  a  stick  of 
wood  thrown  from  the  tender,  and  the  court  held  that  defend- 
ant was  exempt  from  liability  under  its  contract.  In  that 
case  the  court  said  :  '*  The  injury  complained  of  was  sustained 
by  plaintiff  while  he  was  on  the  defendant's  premises,  moving 
about  the  train  on  which  the  animals  were  laden,  for  the  pur- 
pose of  taking  care  of  them,  and  engaged  in  the  performance 
of  that  duty.  His  only  business  there  was  to  take  charge  of 
the  stock  in  pursuance  of  the  terms  of  the  contract.  The 
train  was  about  starting,  and  he  was  to  go  in  it  according  to 
the  terms  of  the  contract,  being  provided  with  a  free  pass  for 
that  purpose.  The  contract  provided  that  he  should  go  or 
send  some  person  on  the  same  train  with  the  stock,  to  take 
charge  of  it,  who  should  be  carried  free  of  charge ;  and  that 
such  person  so  riding  free  should  take  all  the  risk  of  personal 
injury  from  whatever  cause,  whether  of  negligence  of  the 
defendant  or  its  agent  or  otherwise.     We  do  not  think  it 
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necessary,  to  bring  the  plaintiff  within  the  operation  of  this 
stipulation,  that  he  should  have  been  actually  riding  at  the 
time  of  his  injury.  The  train  had  been  formed,  and  was 
about  to  start.  The  plaintiff  was  there,  under  the  contract, 
as  a  passenger,  furnished  with  a  pass  entitling  him  to  ride 
free,  and  coming  from  the  performance  of  the  duties  contem- 
plated by  his  contract." 

We  think  that  by  a  fair  and  reasonable  construction  of  the 
contract  the  plaintiff,  while  unloading  his  stock,  was  within 
the  terms  of  his  contract,  whether  he  was  called  a  passenger 
or  not.  He  was  doing  what  the  contract  stipulated  he  should 
do, — unloading  his  stock  under  the  contract;  and  defendant's 
exemption  from  liability  continued  so  long  as  the  plaintiff 
continued  to  act  under  the  contract,  or  the  contract  was  in 
force.  It  was  evidently  the  intention  of  the  parties  in  enter- 
ing into  the  contract  that  the  plaintiff  was  to  assume  all  risk 
for  personal  injury  from  whatever  cause,  until  the  car  was 
unloaded  as  provided  in  the  contract. 

There  were  a  number  of  other  questions  discussed  in  the 
briefs  of  counsel  and  in  the  oral  arguments,  but,  as  these 
questions  may  not  arise  on  another  trial,  we  do  not  deem  it 
necessary  to  discuss  them.  Our  conclusion  is  that,  under  the 
contract  construed  by  the  law  of  this  state  and  the  record  on 
this  appeal,  the  motion  of  defendant  that  the  court  direct  a 
verdict  in  its  favor  should  have  been  granted. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
a  new  trial  is  ordered. 

Kellam,  J. — I  express  no  opinion  upon  the  independent 
proposition  that  the  statutes  of  a  foreign  state  will  be  pre- 
sumed to  be  the  same  as  those  of  the  forum.  I 
o^rnioii""*  concur,  however,  in  the  decision  of  the  case.  It 
is  the  duty  of  courts  to  sustain  as  valid  and  binding 
the  deliberate  agreement  of  parties  until  some  reason  is  shown 
against  it.  Assuming  that,  in  the  absence  of  evidence,  the 
courts  of  this  state  may  not  know  what  the  statute  law  of 
Wisconsin  is,  or  indulge  any  presumptions  in  regard  to  it,  it 
still  remains  a  fact  that  the  laws  of  Wisconsin  may  be  such  as 
to  allow  or  authorize  a  contract  like  this,  and  the  court  ought 
to  treat  the  contract  as  valid,  until  it  is  affirmatively  shown 
that  the  laws  of  that  state  do  not  allow  it. 
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San  Antonio  &  Aransas  Pass  R.  Co. 
Pratt  and  Young. 

{Court  of  Civil  Appeals  of  Texas,  Nov,  6,  1895.) 

Action  for  Breach  of  Contract  to  Transport  Live  Stocic  [(2)  p.  542J — Injury 
by  Delay — Instructions  as  to  Damages^ — In  an  action  for  the  breach  of  a 
contract  to  furnish  cars  for  the  transportation  of  cattle,  as  a  result  of 
which  the  cattle  sustained  injury  by  reason  of  being  placed  overnight  in 
a  small  pen  in  which  were  other  cattle,  instructions  that  if  the  company 
failed  to  provide  suitable  stock-pens  and  cattle-cars,  and  the  cattle  were 
then  and  there  damaged,  the  shippers  were  entitled  to  such  actual 
damages  as  they  might  be  entitled  to  under  the  evidence,  before  touching 
on  the  condition  of  the  cattle  at  the  time  they  were  loaded  on  the  car,  and 
that  the  true  measure  of  damages  was  the  difference  between  the  market- 
price  of  such  cattle  as  were  shipped  on  the  date  at  which  it  was  agreed 
that  thev  should  be  delivered  at  the  market  and  the  market-price  of  the 
same  class  of  cattle  in  the  same  market  on  the  date  when  the  cattle 
should  have  been  delivered  there,  do  not  constitute  reversible  error, 
when  it  is  improbable  that  the  jury  understood  the  charge  as  authoriz- 
ing a  double  recovery.     (Page  506.) 

Appeal  from  Falls  county  district  court.     Affirmed. 

Instructions  referred  to  in  opinion:  **  If  you  find  that  the 
defendant  company  failed  and  neglected  to  furnish  and  pro- 
vide such  stock-pens  and  cattle-cars  as  above  stated,  and  you 
further  find  that  such  cattle  were  then  and  there  damaged, 
then  you  will  find  for  plaintiffs  in  such  sum  of  actual  damages 
as,  in  your  judgment,  they  may  be  entitled  to  under  the  evi- 
dence before  you  touching  the  condition  of  the  cattle  at  the 
time  they  were  placed  upon  the  car  at  that  point." 

**The  true  measure  of  damages  is  the  difference  between 
the  market  price  of  such  cattle  as  were  shipped  on  the  date 
at  which  it  was  agreed  that  they  should  be  delivered  in  Chi- 
cago and  the  market-price  of  the  same  class  of  cattle  in  the 
same  market  on  the  date  said  cattle  should  have  been  deliv- 
ered in  Chicago,  leaving  Lott,  Texas,  at  9  A.M.,  June  11, 
1892." 
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A.    W,  Houston  and  Baker  &  Prendergasty  for  appellant 
company. 

Key,  J. — This  suit  is  based  upon  an  alleged  breach  of  a 
verbal  contract  to  furnish  cars  at  a  station  on  appellant's  road, 
at  a  specified  time,  for  the  shipment  of  290  head  of  cattle. 
It  is  not  claimed  that  the  verdict  and  judgment  are  not  sup- 
ported by  the  evidence ;  and  therefore,  as  to  the  facts,  we  deem 
it  sufficient  to  say  that,  notwithstanding  the  conflict  in  the 
testimony  as  to  the  existence  of  the  alleged  contract,  the  evi- 
dence offered  by  the  plaintiffs  proves  the  material  averments 
in  their  petition,  and  supports  the  verdict  and  judgment. 

The  assignments  of  error  presented  in  appellant's  brief  re- 
late to  the  court's  charge,  and  to  the  refusal  to  give  a  special 
charge  asked  by  appellant.  According  to  the  plaintiffs'  testi- 
mony, as  a  result  of  the  defendant's  failure  to  furnish  the  cars 
at  the  time  agreed  upon,  they  were  compelled  to  hold  their 
cattle  overnight  in  a  small  pen,  in  which  were  other  cattle, 
and  by  reason  of  that  fact  the  plaintiffs'  cattle  were  damaged. 
It  was  shown  that  if  the  cars  had  been  furnished  at  the  time 
specified  in  the  agreement  they  might  have  reached  Chicago, 
their  destination,  in  time  for  sale  on  the  14th  of  the  month ; 
that  the  cars  were  not  furnished  and  cattle  shipped  until  the 
day  following  the  agreed  time;  and  that,  considering  the 
time  the  cars  were  furnished,  they  could  not,  with  all  proper 
dispatch,  have  reached  Chicago  before  the  15th,  and,  in  fact, 
they  did  not  reach  that  point  until  the  morning  of  the  i6th. 
There  was,  however,  a  delay  of  five  or  six  hours  at  Denison, 
after  the  cattle  left  appellant's  road.  It  was  also  shown  that 
on  the  15th  and  i6th  of  the  month  such  cattle  had  depre- 
ciated in  value  in  the  Chicago  market,  and  were  not  worth  as 
much  per  100  pounds  as  on  the  14th.  The  accounts  of  sales 
were  in  evidence,  showing  that  the  cattle  were  sold  by  the 
pound. 

When  considered  in  the  light  of  the  evidence,  and  in  con- 
nection with  the  verdict,  which  is  not  charged  to  be  excessive, 
we  do  not  think  the  objections  urged  against  the  court's 
charge  on  the  measure  of  damages  afford  ground  for  a  re- 
versal. It  is  not  probable  that  the  jury  understood  the  charge 
as  authorizing  a  double  recovery.  The  written  contract 
pleaded  by  appellant  was  shown  by  positive  and  uncontra- 
dicted evidence  to  have  been  executed  without  any  considera- 
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tion,  and  for  that  reason,  if  for  no  other,  the  provision  relied 
on  by  appellant  was  not  binding  on  appellee. 

No  reversible  error  has  been  shown,  and  the  judgment  will 
be  affirmed. 

Affirmed. 


Gulf,  Colorado  &  Sante  Ffi  R.  Co. 

V. 

Hughes  &  Rathmell. 

(Court  of  Civil  Appeals  of  Texas,  May  22.  1895.) 

Action  for  Delay  in  Transportation  of  Live  Stock  [(2)  p.  542]— Sufficlency 
of  Conoplaint— Consideration  of  Contract  of  Shipment. — An  averment  in 
an  answer  to  a  complaint  for  damages  caused  by  delay  in  a  shipment  of 
live  stock,  that  in  consideration  of  tlie  mutual  promises  and  agreements 
contained  in  the  contract  of  shipment,  the  plaintiffs  agreed,  etc.,  suffi- 
ciently pleads  the  contract,  since  by  Rev.  Stat.  Tex.  art.  4488,  every 
written  contract  made  within  the  state  imports  a  consideration,  and  by 
art.  1265,  a  plea  impeaching  the  consideration  of  such  an  instrument^ 
unless  the  want  of  consideration  appear  of  record,  is  required  to  be 
under  oath.     (Pa^e  508.) 

Same— Effect  of  Pleading  Want  of  Consideration  In  Reply — Burden  of 
Proof. — A  plea  by  plaintiff  that  the  contract  was  without  consideration 
did  not  shift  the  burden  of  proving  a  consideration  to  the  defendant* 
(Page  509.) 

Same — Admissibility  In  Evidence  of  Contract  Containing  Void  Stipula- 
tions, where  Consideration  of  Contract  is  in  Issues — The  fact  that  plain- 
tills  hied  a  plea  which  put  the  consideration  of  the  contract  in  issue,  had 
no  bearing  on  the  sufficiency  of  the  defendant's  pleading,  and  hence  that 
certain  stipulations  in  the  contract  were  not  binding  on  plaintiff  afforded 
no  ground  for  rejecting  the  entire  contract,  but  the  contract  should  be 
admitted  in  evidence, and  the  jury  instructed  as  to  what  portions  thereof 
were  binding  on  plaintiffs,  and  what  not.     {Page  509.) 

Same— Competency  of  Evidence  as  to  Damages  Caused  by  Delay  In 
Transportation. — In  actions  for  damages  sustained  by  delay  in  the  trans- 
portation of  live  stock,  witnesses  who  qualify,  may  state  the  market 
value  of  the  cattle,  and  give  their  opinions  as  to  the  physical  effect  the 
delay  would  have  on  the  animals,  including  an  estimate  of  the  decrease 
in  weight  per  head,  and  all  such  other  data  as  will  enable  the  jury  ta 
re»ch  a  correct  conclusion  as  to  the  loss  sustained,  but  no  witness  should 
be  allowed  to  omit  all  the  data  and  state  in  money,  the  amount  of  dam- 
ages or  the  decrease  in  value,  which  in  his  opinion  the  animals  suffered.. 
(Page  509.) 

Same — Same — Responsiveness  of  Answer  to  Interrogatory. — To  an  inter- 
rogatory as  to  the  hour  and  day  when  cattle  arrived  at  their  destination 
and  their  condition  on  arrival,  an  answer  stating  the  hour  and  day,  and 
that  they  were  received  "too  late  for  sale  on  that  day's  market,"  as  to 
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the  latter  portion  thereof  is  objectionable  because  not  responsive  to  the 
question.     (Paj^^  510.) 

Same — Measure  of  Damages  for  Delay  in  Transportation  of  Live  Stock 
li?)  P*  546). — In  an  action  for  damages  for  delay  in  the  transportation 
of  live  stock,  the  measure  of  damage  is  the  difference  between  the  mar- 
ket value  of  the  cattle  at  the  time  they  reached  their  destination  and 
the  time  they  should  have  reached  it  had  the  company  been  without 
fault.     {Page  510.) 

Same— Right  of  Company  to  Offset  Gain  In  Value  of  Part  of  Shipment. — 
In  such  an  action,  the  fact  that  part  of  the  shipment  brought  a  larger 
price  than  it  otherwise  would  had  there  been  no  delay  in  the  transporta- 
tion, will  entitle  the  company  to  offset  the  gain  against  the  loss  on 
the  other  part  because  of  the  delay.    (Pageiio,) 

Same — Statutory  Prohibition  of  Taking  Depositions  in  Jury  Room. — The 
provision  of  the  Revised  Statutes  (art.  1303).  which  prohibits  juries  to 
take  depositions  into  the  jury  room,  prohibits  them  as  well  from  taking 
with  them  any  portion  of  a  deposition.     {Page  511.) 

Appeal  from  Coleman  county  district  court.     Reversed^ 

y.  W.  Terry  and  Chas.  K.  LeCy  for  appellant  company, 
y.  P.  Ledbetier,  for  appellees. 

Key,  J. — I.  Appellant's  brief  contains  52  assignments  of 
error,  and  it  would  protract  this  opinion  beyond 
vtr'**     reasonable   scope  to  discuss  In  detail  all  the  ques- 
tions  presented.     We  therefore  state  that  assign- 
ments  presenting  questions  not  hereinafter  discussed   have 
been  duly  considered,  but  are  not  regarded  as  well  taken. 

2.  We  think  the  court  erred  in  sustaining  appellee's  special 
•exception  to  the  seventh  subdivision  of  appellant's  answer. 
The  paragraph  referred  to  averred  that,  in  consideration  of  the 
mutual  promises  and  agreements  contained  in  the  contracts  of 
o  ..  .  M  the  shipments  under  which  the  cattle  were  shipped, 
compUint-  the  plaintms  agreed,  etc.  By  statute,  every  written 
ConRideration  contract  made  in  this  state  imports  a  consideration 
<»f  contract.      ^j^^^^   5^^^  ^^^   4488),  and  a  plea  impeaching  the 

consideration  of  such  an  instrument,  unless  the  want  of  con- 
sideration appear  of  record,  is  required  to  be  under  oath. 
Rev.  St.,  art.  1265.  It  follows,  therefore,  that  the  pleading 
in  question  was  not  defective  on  the  subject  of  consideration. 
It  was  held  in  Railway  Co.  v.  Wright,  2  Tex.  Civ.  App. 
463,  by  the  court  of  civil  appeals  for  the  second  district,  that 
a  shipper  of  live  stock  could,  in  the  written  contract  for  ship- 
ment, release  the  carrier  for  all  claims  for  damages  previously 
accrued ;  and  this  proposition  does  not  seem  to  be  disputed 
by  appellees'  counsel,  but  the  contention  is  that  the  contract 
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pleaded,  besides  not  showing  a  sufficient  consideration,  con- 
tains other  stipulations  that  are  unreasonable  and  pi^n^ii^r  wiat 
void.     The  plaintiffs  filed  a  plea  under  oath,  alleg-  ofeoDiidera- 
inef  that  the  contract  was  without  consideration;  tion-Burden 
but,  as  the  instrument  imported  a  consideration,      '     * 
such  plea  did  not  shift  the  burden  on  appellant  to  prove  a 
consideration.    Newton  v,  Newton,  yy  Tex.  5 1 1 ;  Railway  Co. 
V.  Wright,  supra. 

Besides  the  fact  that  the  plaintiffs  filed  a   plea   putting  in 
issue  the  consideration  for  the  agreement  can  have  no  bearing 
on  the  sufficiency  of  the  defendant's  pleading.     If  it  be  true 
that  other  stipulations  in  the  contract  pleaded  are 
not  binding  on  the  plaintiffs,  that  fact  can  afford  no  A*"i»«JW"ty 
ground  for  rejecting  the  entire  contract.     In  such  eTidwice!* 
case  the  court  should  admit  the  contract  in  evi- 
dence, and  instruct  the  jury  as  to  what  portions  thereof  were 
binding  on  the  plaintiffs  and  what  portions  were  not.     The 
contract  may  have  been  executed  under  such  circumstances  as 
to  render  it  entirely  void  (Railway  Co.  v.  Carter,  [Tex.  Civ. 
App.]  29  S.  W.  565),  but  the  pleading  in  question  did  not 
disclose  such  circumstances. 

3.  The  court  allowed  the  witness,  Jake  Rathmell,  to  testify 
as  follows:  **  The  usage  of  the  cattle  at  Coleman  before  ship- 
ment affected  their  market  value  in  Chicago,  111.,  and  de- 
creased their  market  value  at  said  place  in  the  sum  of  $4  per 
head  for  the  steers,  $2  per  head  for  the  cows,  and  $1 
per  head  for  the  calves.'*  Several  other  witnesses  Co«p«t««c7 of 
were  allowed  to  give  similar  testimony,  and  the  dEMagel.** 
action  of  the  court  in  overruHng  appellant's  ob- 
jections thereto  is  assigned  as  error.  This  evidence  should 
have  been  excluded.  In  cases  like  this,  witnesses  who  qualify 
themselves  so  to  do  should  be  allowed  to  state  the  market 
value,  and  give  their  opinions  as  to  the  physical  effect  that 
the  injury  complained  of  would  have  on  the  animals,  even 
including  the  estimate  of  the  decrease  in  weight  per  head, 
and  all  such  other  data  as  would  enable  the  jury  to  reach  a 
correct  conclusion  as  to  the  loss  sustained.  But  no  witness 
should  be  allowed  to  omit  all  the  data,  and  state  in  dollars 
and  cents  the  amount  of  damage  or  decrease  in  value  which, 
in  his  opinion,  the  animals  have  suffered.  Railway  Co.  v. 
Wright,  supra;  Kauffman  v,  Babcock,  67  Tex.  241 ;  Railway 
V.  Wesch,  85  Tex.  593. 
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4.  The  plaintiffs  filed  interrogatories  to  Frank  O.  Mills,  and 
the  thirty-second  reads  as  follows:  "  State  whether  or  not  you 
received  a  shipment  of  cattle  consigned  to  you  by  Hughes  & 
Rathmell,  at  either  or  both  Chicago  and  East  St.  Louis,  on 
or  about  July  20  and  22,  1891.     If  yea,  state  the  hour  and 

day  on  which  said  cattle  were  delivered  to  you  at 
neM  of  answer  each  of  Said  placcs,  and  state  condition  of  cattle 
toiuterr<«a-  when  delivered  to  you.**  To  which  the  witness 
*®'^*  answered :  *  *  Yes,  they  were  received  at  Union  Stock 

Yards,  Chicago,  111.,  at  2.10  o'clock  P.M.  of  July  23,  1891; 
too  late  for  sale  on  that  day's  market.**  To  so  much  of  the 
witness*  answer  as  stated  that  the  cattle  arrived  too  late  for 
sale  on  that  day's  market  appellant,  in  the  form  and  manner 
required  by  statute,  objected,  because  not  responsive  to  the 
question ;  but  the  court  overruled  the  objection,  and  allowed 
the  testimony  to  go  before  the  jury.  The  objection  should 
have  been  sustained.  There  was  nothing  in  the  interrogatory 
that  called  for  that  statement,  or  apprised  the  defendant  that 
such  testimony  was  sought.  It  may  be,  in  view  of  other  un- 
contradicted testimony,  that  this  error  would  not  require  a 
reversal. 

5.  As  we  understand  the  record,  the  court  permitted  the 
witnesses  Frank  O.  Mills  and  Joseph  Barry  to  testify  concern- 

ing  the  market  value  of  cattle  at  the  points  of  des- 
^amagetfor  tination  at  least  one  day  earlier  than  the  plaintiffs' 
deUjiBtrant-  cattle  would  havc  reached  their  destination  had 
portation.  there  been  no  delay  on  appellant's  road.  This  was 
error.  The  difference  between  the  market  value  of  the  cattle 
at  the  time  they  reached  their  destination  and  the  time  they 
should  have  reached  it  had  appellant  been  without  fault  is 
the  correct  measure  of  damages. 

6.  The  court  refused  to  give  the  following  special  charge, 
requested  by  appellant:  '*  Defendant  requests  the  court  to 
charge  the  jury  that  if  you  believe,  from  the  evidence,  that 
the  calves  brought  more  on  the  market  at  the  time  they  were 

sold  than  they  could  have  brought  if  they  had 
iiiTaineof  gotten  there  at  the  time  usual  in  the  usual  course 
part  of  ship-  of  shipment,  then  you  are  instructed  that  such 
"•'*•  amount,  if  any,  realized  in  excess  of  the  market  on 

the  day  they  should  have  arrived,  must  be  subtracted  by  you 
from  whatever  damage,  if  any,  plaintiff  has  suffered  on  the 
other  cattle.*'     There  was  some  testimony  tending  to  show 
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that  on  July  23  calves  were  worth  more  on  the  East  St. 
Louis  market  than  they  were  on  July  22,  and  we  think  the 
court  erred  in  refusing  to  give  the  charge  referred  to.  Sup- 
pose that  while  the  delay  complained  of  had  caused  some  of 
the  cattle  to  sell  for  less  than  they  would  otherwise,  but 
had  caused  the  remainder  to  sell  for  more  than  they  would 
otherwise,  and  the  amount  of  the  loss  on  one  portion  and  the 
gain  on  the  other  had  been  equal,  then  the  plaintiffs  would 
not  have  been  damaged,  and  if  the  amount  of  the  gain  had 
been  in  excess  of  the  loss  the  plaintiffs  would  in  fact  have 
been  benefited.  Unless  the  delay  and  injuries  complained  of 
caused  the  entire  shipment  to  sell  for  less  than  it  would 
otherwise  have  done,  the  plaintiffs  are  not  injured. 

7.  After  the  jur>''  had  retired  from  the  box,  and  were  con- 
sidering their  verdict,  the  court,  over  the  objections  of  the 
defendant,  and  at  the  request  of  the  jury,  detached  the  state- 
ments of  account  of  sales  testified  to  by  Frank  O.  Mills  and 
Joseph  Barry,  which  were  attached  to  their  depositions,  and 
sent  same  into  the  jury  room.     Appellant  assigns 

this  action  as  error,  and,  in  view  of  the  statute  we  hlJltio^j^o'™" 
think  the  assignment  must  be  sustained.  Article  ukingdepo- 
1303  of  the  Revised  Statutes  in  effect  contains  a  ■ittoBHiojarj 
prohibition  against  the  jury's  taking  with  them  in  '^"' 
their  retirement  the  depositions  of  witnesses,  and,  ol  course, 
if  they  cannot  take  an  entire  deposition  they  cannot  take 
part  of  one.  The  papers  in  question  were  part  of  the  depo- 
sitions of  the  witnesses,  and,  no  matter  how  inconvenient  it 
may  have  been  for  the  jury  to  consider  and  properly  decide 
the  case  without  them,  it  was  an  infringement  on  the  statute 
to  allow  them  to  go  to  the  jury. 

8.  It  would  have  been  proper  for  the  court  to  exclude  the 
testimony  offered  by  plaintiffs  showing  delay  after  the  cattle 
left  appellant*s  road;  but  in  view  of  the  charge  limiting  the 
plaintiff's  recovery  to  delays  and  injuries  occurring  on  ap- 
pellant's road,  we  are  not  prepared  to  say  that  the  admission 
of  this  testimony  would  be  ground  for  reversal. 

The  judgment  is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded* 
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Houston  &  Texas  Central  R.  Co. 

V. 

Davis  (W.  O.) 

(Supreme  Court  of  Texas ^  November  7,  1895.) 

Action  against  Company  for  Injury  to  Live  Stocic— Duty  of  Connpany  to 
Allege  Facts  to  Show  Reasonableness  of  Stipulation  Requiring  Notice  of 
Injury! — Under  a  contract  requiring  a  railroad  company  to  transport  live 
stock  to  the  end  of  the  line  operated  by  it,  there  to  be  transferred  to  the 
line  over  which  the  stock  is  way  billed  for  further  transportation  by  said 
company,  it  is  the  duty  of  the  company  itself  to  deliver  the  stock  to  the 
connecting  line,  and  if  it  desires  to  avail  itself  of  the  defense  that  the 
shipper  failed  to  give  notice  of  damage  to  the  shipment  before  delivery 
to  the  connecting  line,  it  should  allege  such  facts  as  would  show  that  the 
shipper  had  the  opportunity  to  give  the  notice  required  by  the  terms  of 
the  contract.     {Page  513.) 

Application  by  Houston  &  T.  C.  R.  Co.  for  writ  of  error 
to  court  of  civil  appeals,  Third  supreme  judicial  district. 

Frank  Andrews^  for  applicant. 

Brown,  J. — The  defendant  in  error,   W.  O.  Davis,  sued 

the  plaintiff  in  error  for  damages  alleged  to  have  been  caused 

to  some  horses  shipped  from  Marble  Falls,  over  the  road  of 

the  Houston  &  Texas  Central  Railway  Company, 
ca>eit»t«d.      ^^  ^  p^jj^^  jj^  ^Yi^  g^^^^  ^f  Georgia.    There  is  no 

controversy  that  the  damage,  if  any,  was  caused  on  the  road 
of  the  plaintiff  in  error. 

The  railroad  company  set  up  in  its  answer,  as  a  matter  of 
defense,  that  a  contract  of  shipment  from  Marble  Falls  to 
Georgia  was  entered  into,  in  writing,  between  the  parties,  and 
that  by  the  terms  of  the  said  contract  the  shipper  agreed  **  that 
as  a  condition  precedent  to  his  right  to  recover  in  damages 
for  any  loss  or  injury  to  the  said  stock,  he  or  his  agent,  the 
person  in  charge  of  the  stock,  shall  give  notice,  in  writing,  of 
his  claim  therefor,  and  the  full  amount  of  the  said  loss  or 
damage,  to  the  station  agent  of  the  party  of  the  first  part  at 
the  station  hereinbefore  named,  at  the  end  of  the  line  of  the 
party  of  the  first  part,  before  said  stock  is  removed  from  the 
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station,  and  before  said  stock  is  mingled  with  other  stock,  or 
delivered  to  any  connecting  line  or  railroad.** 

The  answer  alleged  that  the  railroad  company  had  an  agent 
at  Manor,  giving  his  name,  and  also  that  it  had  an  agent  at 
Houston,  also  giving  his  name,  and  charging  that  plaintiff 
knew  both  of  the  agents  at  the  places  above  named.  The  bill 
of  lading  did  not  specify  the  rate  of  freight  to  be  charged, 
but  it  showed  upon  its  face  that  it  was  a  continuous  ship- 
ment from  Marble  Falls  to  the  state  of  Georgia. 

Plaintiff  excepted  to  this  part  of  the  answer  of  the  defend- 
ant below — First,  because  the  shipment  was  not  an  interstate 
shipment,  and  the  limitation  was  void  under  the  statutes  of 
Texas;  second,  because  it  appeared  that  the  limitation  or 
requirement  was  unreasonable.  The  district  court  sustained 
the  exception  to  the  answer,  which  ruling  was  approved  by 
the  court  of  civil  appeals. 

Assuming  this  to  be  an  interstate  shipment,  the  question 
arises,  was  the  answer  sufficient  in  its  allegations  to  show  that 
the  requirement  by  which  the  liability  of  the  common  carrier 
was  limited  was  reasonable  ? 

In  the  case  of  Railway  Co.  v.  Harris,  Judge  Stayton,  in 
delivering  the  opinion  of  the  court,  said:  **  If  the  contract 
were  even  valid,  whether  reasonable  or  not,  the 
shipper  would  be  bound  by  its  terms;  but,  where  p«njio«Ueg» 
its  validity  depends  upon  its  being  reasonable,  the  f*«t«  showing 
party  who  asserts  its  validity  must  allege  the  facts  J[J*^ipi!iltioiu 
which  make  it  so.**  67  Tex.  172,  28  Am.  &  Eng. 
R.  Cas.  107.  It  will  be  observed  that  the  requirement  of  the 
contract  is  that 'the  shipper  give  notice  to  the  agent  at  the 
terminus  of  the  contracting  railroad  before  delivery  of  the 
stock  to  the  connecting  line  or  railroad.  The  transportation 
of  the  stock  was  to  be  continuous  from  Marble  Falls  to 
Georgia,  and  by  the  terms  of  the  contract  itself,  which  is  made 
a  part  of  the  defendant*s  answer,  it  is  provided  in  substance, 
'*  that  the  H.  &  T.  C.  R.  Co.  was  to  transport  the  stock  to 
Houston,  Texas,  the  end  of  the  line  operated  by  it,  there  to 
be  transferred  to  the  railway  over  which  said  live  stock  was 
way  billed  for  further  transportation  by  said  railway  company.  * ' 
It  was  therefore  the  duty  of  the  railway  company  itself  to 
deliver  the  stock  to  the  connecting  line,  and,  if  it  desired  to 
avail  itself  of  the  defense  that  the  shipper  had  failed  to  give 
notice  of  the  damage  before  the  delivery  of  the  stock  by  it  to 
2  (N.  B.)  A.  &  E.  R.  Gas.— 88 
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the  connecting  line,  it  devolved  upon  it  (the  railroad  company) 
to  allege  such  facts  as  would  show  that  the  shipper  had  the 
opportunity  to  give  such  notice  as  was  required  by  the  terms 
of  the  contract. 

The  allegations  of  the  answer  do  not  show  such  a  state  of 
facts.  It  does  not  appear  at  what  time  the  stock  arrived  in 
Houston — whether  day  or  night;  whether  or  not  the  agent  to 
whom  notice  was  to  be  given  was  convenient  to  the  place  of 
transfer;  nor  whether  or  not  the  stock  was  stopped  over  in 
Houston  before  transfer  to  the  connecting  line,  for  a  sufficient 
length  of  time  to  enable  the  shipper  to  comply  with  the  terms 
of  his  contract. 

The  answer  having  failed  to  allege  the  circumstances  which 
would  show  this  agreement  to  be  reasonable,  the  exceptions 
were  rightly  sustained. 

We  do  not  feel  prepared  to  approve  the  holding  of  the  court 
of  civil  appeals  to  the  effect  that  this  was  not  an  interstate 
shipment,  and  do  not  pass  upon  that  question'.  In  order  that 
we  may  not  be  misunderstood  upon  this  point,  we  have 
briefly  given  our  reasons  for  refusing  the  application  in  this 
case. 

T/t^  application  for  writ  of  error  will  be  refused* 


Stone  (George  W.) 

V, 

Chicago,  M.  &  St.  P.  Rv.  Co. 

{Supreme  Court  of  South  Dakota.  November  9,  1895.) 

Unauthorized  Delivery  of  Live  Stocic— Liability  of  Company. — T.  shipped 
a  car-load  of  cattle  by  defendant's  road,  and  by  the  terms  of  the  bill  of 
lading  executed  by  the  defendant  the  cattle  were  consigned  to  T..  care 
of  P.,  order  of  S.  &  Co.  The  defendant  delivered  the  cattle  to  P.  with- 
out the  order  or  consent  of  S.  &  Co.,  and  without  the  bill  of  lading. 
Held,  that  defendant  was  liable  to  assignee  of  S.  &  Co.  for  the  value  of 
the  cattle.     (Pa^es  515-518.) 

Same — Liability  of  Company  on  Draft  against  Consignee  Discounted  by 
Person  whose  Consent  Was  Necessary  for  Delivery.— T.  at  the  time  of 
shipping  said  cattle  drew  a  draft  against  the  same  on  P.,  in  favor  of  S. 
&  Co.,  which  was  attached  to  the  bill  of  lading,  and  which  was  dis- 
counted by  S.  &  Co.  and  the  proceeds  paid  to  T.  This  draft  not  being 
paid,  T.,  after  the  delivery  of  the  cattle,  turned  over  to  S,  &  Co.  two 


"^K.  Cm°^'J  carriers  of  live  STOCK  516 

Stone  V.  Chicago,  M.  &  St.  P.  Ry.  Co.  ^Xuwy  ** 

car  loads  of  sheep  as  security,  but  from  which  S.  &  Co,,  without  any 
negligence  or  iraud  on  their  part,  failed  to  realize  any  proceeds.  Held, 
that  S.  &  Co.,  or  their  assignee,  could  recover  of  the  defendant  the 
amount  of  said  draft,  to  the  extent  of  the  value  of  said  cattle.     {Page  5 1 5- 

Action  to  Recover  for  Conversion  of  Live  Stock — Burden  of  Proof  to 
Mitigate  Damages.— In  an  action  to  recover  the  value  of  personal  prop- 
erty converted,  the  burden  is  upon  the  defendant  to  establish  facts  in 
mitigation  of  the  damages.     {Page  517.) 

Appeal  from  Turner  county  circuit  court.     Affirmed. 

Wi7isor  &  Kitiredge,  for  appellant. 
French  &  Orvis^  for  respondent. 

Corson,  P.  J. — This  was  an  action  to  recover  $563,  the 
value  of  one  car-load  of  cattle  alleged  to  have  been  converted 
bv  the  defendant. 

Judgment  for  plaintiff,  and  defendant  appeals. 

The  facts  as  found  by  the  court,  briefly  stated,  are  as  fol- 
lows: One  D.  A.  Temple  shipped  by  defendant's  line,  from 
Freeman,  in  this  state,  to  the  Minnesota  Transfer,  in  Minne- 
sota, one  car-load  of  cattle,  and  received  a  bill  of 
lading  therefor.    At  the  time  of  the  shipment  said  *"***** 

Temple  drew  a  draft  in  favor  of  Stone  &  Co.  on  Pierce  Bros, 
for  $563.  Stone  &  Co.  discounted  this  draft,  attached  thereto 
the  bill  of  lading  duly  indorsed,  and  forwarded  the  same  for 
collection.  Said  car-load  of  cattle  was  delivered  by  the  de- 
fendant to  Pierce  Bros,  without  the  properly  indorsed  bill  of 
lading,  without  the  payment  of  the  draft  drawn  against  them, 
and  without  the  consent  of  Stone  &  Co.  At  about  the  same 
time  said  Temple  shipped  two  car-loads  of  sheep,  received  a 
bill  of  lading  therefor  and  drew  a  draft  in  favor  of  Stone  &  Co. 
on  Pierce  Bros,  for  $450.  This  draft  was  also  discounted  by 
Stone  &  Co.,  who,  with  bill  of  lading  attached,  forwarded  it 
for  collection.  Temple  went  in  charge  of  the  cattle  on  the 
train. 

The  disposition  made  of  the  cattle,  sheep,  and  drafts  is 
given  in  the  language  of  the  court  in  its  tenth  finding  of  fact ; 
**  Both  of  said  shipments  of  freight  having  been  delivered  by 
defendant  to  Pierce  Bros.,  they  paid  the  draft  of  $450  drawn 
against  said  sheep,  but  refused  to  pay  the  draft  of  $563  drawn 
against  the  cattle.  Said  cattle  were  retained  by  Pierce  Bros, 
and  sold.  The  sheep  were  delivered  by  them  to  said  D.  A. 
Temple,  who  subsequently  delivered   them   to  his  brother, 
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J.  P,  Temple,  at  Morristown,  Minnesota,  with  directions  to- 
keep  them  for  George  W.  Stone  &  Co.  They  were  so  kept 
for  some  time.  George  W.  Stone  &  Co.  were  informed  of 
their  whereabouts,  and  frequently  communicated  with  said 
J.  P.  Temple  in  regard  to  the  disposition  of  said  sheep,  claim- 
ing they  should  be  treated  as  security  for  what  was  due  from 
D.  A.  Temple.  Neither  George  W.  Stone  &  Co.  nor  the 
plantiff  notified  the  defendant  that  said  sheep  were  held  by 
J.  P.  Temple  in  the  manner  aforesaid,  nor  did  either  of  them 
ever  receive  any  of  said  sheep  or  any  of  the  proceeds  thereof. 
Said  Pierce  Bros,  refused  to  retain  the  sheep,  claiming  they 
were  scabby.  D.  A.  Temple  was  not  authorized  by  Stone 
&  Co.  or  by  the  plaintiff  to  receive  the  sheep  from  Pierce  Bros. 
He  was  not  so  authorized  to  deliver  them  to  J.  P.  Temple, 
and  in  doing  these  acts  he  was  not  the  agent  of  George  W. 
Stone  &  Co.  or  of  the  plaintiff.** 

Counsel  for  appellant  requested  the  court  to  make  the  fol- 
lowing finding,  which  the  court  refused  to  make:  **  That 
George  W.  Stone  &  Co.  afterwards  ratified  the  taking  of  the 
sheep  as  their  property  by  J.  P.  Temple,  and  have  kept  the 
same  ever  since."  This  refusal  by  the  court  is  assigned  as 
error.  The  court  by  this  request  was  required  to  find  a  fact 
in  regard  to  which  there  was  conflicting  evidence.  The  court, 
as  will  be  noticed  in  its  tenth  finding,  found  that  Stone  &  Co. 
held  said  sheep,  after  they  had  been  delivered  back  to  D.  A. 
Temple,  only  as  security.  The  finding  requested  was  incon- 
sistent with  the  finding  so  made  by  the  court.  After  a  careful 
examination  of  the  evidence  upon  this  point,  we  cannot  say 
the  court  was  justified  in  making  the  finding  it  did  make,  and 
in  refusing  to  find  as  requested. 

Counsel  for  appellant  further  insist  that  the  court  by  its 
finding  No  1 1,  in  which  it  finds  that  **  no  evidence  was  offered 
as  to  the  value  of  the  sheep,"  committed  error,  as 
Bed!"  *^"''""  they  insist  there  was  evidence  of  their  value  offered 
and  received  on  the  trial.  And  counsel  call  the 
attention  of  the  court  to  a  letter  of  Stone  &  Co.  to  J.  P.  Tem- 
ple, in  the  record,  in  which  they  use  the  following  language: 
**  Should  think  they  (the  sheep)  are  worth  at  least  $3.50  per 
head  there,  but  may  be  mistaken  somewhat."  In  the  same 
letter  they  say,  **  The  sooner  sold,  the  better,  provided  you 
can  get  not  less  than  $575  or  $580  net  to  us  on  the  200  head." 
And  the  counsel  insist  that  this  was  an  admission  by  Stone 
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&  Co.,  to  whose  rights  the  plaintiff  has  succeeded,  that  the 
sheep  were  of  the  value  of  $3.50  per  head.  We  are  inclined 
to  the  opinion  that  the  counsel  are  right  in  their  contention. 
Blake  v.  Barrett,  61  Iowa  79;  Cook  v,  Barr,  44  N.  Y.  156; 
Winebrenner  v,  CoUender  Co.,  82  Iowa  741 ;  Smith  v.  Schu- 
lenberg,  34  Wis.  41. 

In  Cook  V.  Barr,  supra,  the  court  of  appeals  of  New  York 
says:  **  When  a  party  to  a  civil  action  has  made  admissions  of 
facts  material  to  the  issue  in  the  action,  it  is  always  competent 
for  the  adverse  party  to  give  them  in  evidence ;  and  it  matters 
not  whether  the  admissions  were  in  writing  or  by  parol,  nor 
when  nor  to  whom  they  were  made;  Admissions  do  not  fur- 
nish conclusive  evidence  of  the  facts  admitted,  unless  they 
were  made  under  such  circumstances  as  to  constitute  an 
estoppel,  or  were  made  in  the  pleadings  in  an  action,  when 
they  are  conclusive  in  that  action.  They  may  be  contained 
in  a  letter  addressed  to  the  opposite  party,  or  to  a  third  per- 
son, and  in  either  case  are  entitled  to  equal  weight  and  credit. 
They  are  received  in  evidence  because  of  the  great  probability 
that  a  party  would  not  admit  or  state  anything  against  himself 
or  his  own  interest  unless  it  were  true.** 

But  in  the  view  we  take  of  the  effect  of  the  other  findings 
of  the  court  this  finding  does  not  seem  to  us  to  be  a  material 
one,  or  one  that  could  affect  the  decision  of  the  court  in  this 
case.  If  Stone  &  Co.,  as  found  by  the  court,  merely  accepted 
the  sheep  as  security,  and  did  not  realize  anything  from  them, 
the  fact  that  they  were  or  were  not  of  any  particular  value 
when  so  accepted  as  security,  in  the  absence  of  evidence  of 
negligence  or  fraud,  would  seem  to  be  of  no  importance  in  the 
determination  of  this  case.  It  therefore  becomes  unnecessary 
to  decide  the  question  presented  at  this  time. 

The  first  contention  of  counsel  for  appellant  is  that   Stone 
&  Co.  having  received  the  proceeds  of  the  $450  draft,  and 
accepted  the  sheep  for  the  $563  draft,  the  claim  of  Stone  & 
Co.   was  fully  satisfied,    and   they    therefore  sus- 
tained no  damage   by  reason  of  the  conversion  of  *■''*•■  •' 
the  cattle.     This  contention  is  not  tenable,  for  the  gate  d»mig«i! 
reason  that  it  assumes  a  fact  not  supported  by  the 
findings,  namely,   that  Stone  &   Co.   received  the  sheep  as 
owners,  and  not  as  security.     Had  Stone  &  Co.  taken  the  sheep 
in  payment  of  the  $563  draft,  there  would  be  much  force  in 
their  contention,   but,  as  found  by  the  court,  Stone  &  Co. 
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only  received  the  sheep  as  security,  and  they  realized  nothing- 
from  them,  and  therefore  the  contention  of  counsel  cannot  be 
sustained.  The  fact  that  Stone  &  Co.  accepted  the  sheep  as 
security,  and  made  an  effort  to  collect  the  cattle  draft  out  of 
the  security,  and  failed,  in  no  wise  affects  their  right  to  re- 
cover, as  against  the  defendant,  for  damages  sustained  by 
them  in  the  conversion  of  the  cattle. 

The  decision  of  this  court  in  this  case,  (3  S.  D.  330),  was 
based  upon  the  theory  that  the  defendant  had  pleaded  a  good 
defense  to  the  action,  and,  under  the  circumstances  shown, 
was  entitled  to  an  opportunity  to  prove  it.  The  burden  of 
establishing  facts  tending  to  mitigate  the  damages  was  upon 
the  defendant,  and,  failing  to  sustain  such  defense  by  the 
evidence  and  findings  of  the  court,  its  defense  became  un- 
available as  against  the  plaintifT.  What  disposition  was  in 
fact  made  of  the  sheep  is  not  disclosed  by  the  record,  but  it 
seems  to  be  assumed  by  counsel  on  both  sides  that  they  were 
disposed  of  prior  to  the  commencement  of  this  action  for  a 
sum  only  sufficient  to  pay  the  expense  of  their  keeping.  And 
this  seems  to  be  the  effect  of  the  findings  of  the  court,  as  in 
the  tenth  finding  he  states  that  neither  Stone  &  Co.  nor  the 
plaintiff  received  any  of  said  sheep  or  any  of  the  proceeds 
thereof.     We  shall  therefore  assume  that  such  was  the  fact. 

Counsel  for  appellant  further  contend  that,  if  their  first 
position  is  not  sustained,  the  judgment  in  any  event  should 
be  modified  and  reduced  to  Si  13,  the  difference  between  the 
sheep  draft,  that  was  paid,  and  the  cattle  draft,  that  was  not 
paid,  for  the  reason  that  Pierce  Bros,  when  they  turned  over 
the  sheep  to  D.  A.  Temple  had  a  right  to  and  did  apply  the 
$450  so  paid  on  the  sheep  draft  to  the  cattle  draft.  But  the 
judgment,  they  contend,  gives  plaintiff  in  effect  the  receipts 
from  the  sale  of  the  cattle,  less  $113,  and  also  the  sheep  as 
security  for  the  $450.  The  findings  of  the  court  are  in  effect 
opposed  to  appellant's  theory,  and  their  contention,  in  our 
opinion,  cannot  be  sustained. 

Our  conclusions  are  that  the  legal  effect  of  the  various 
transactions,  as  found  by  the  court,  entitled  the  respondent 
to  a  judgment  for  the  full  amount  of  the  cattle 
LUbUityof  draft.  It  seems  to  be  conceded  that  the  delivery 
oompMr  of  the  cattle  without  the  payment  of  the  draft 
against  them,  or  the  proper  indorsement  of  the  bill 
of  lading,  rendered  the  appellant  legally  liable  for  the  amount 
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of  the  draft  to  Stone  &  Co.  When  the  sheep  were  delivered 
to  Pierce  Bros,  and  the  draft  drawn  against  them  was  paid, 
the  sheep  transaction,  as  between  Stone  &  Co.,  Pierce  Bros., 
and  D.  A.  Temple,  was  closed,  and  the  sheep  were  in  law 
released  from  any  claim  by  Stone  &  Co.  Therefore,  when 
Pierce  Bros,  delivered  the  sheep  back  to  D.  A.  Temple  he  re- 
ceived them  as  owner,  which,  as  the  Stone  &  Co.  draft  was 
paid,  he  had  the  undoubted  right  to  do.  He  then  had  the 
legal  right  to  dispose  of  the  sheep  in  any  manner  he  deemed 
proper.  In  the  exercise  of  that  right  he  delivered  the  sheep 
to  J.  P.  Temple,  his  brother,  to  be  held  by  him  as  security,  in 
legal  effect,  for  the  draft  drawn  against  the  cattle,  upon  which 
he  (Temple)  was  still  liable  as  drawer.  Stone  &  Co.  received 
them  as  such  security,  but,  failing  to  realize  anything  from 
them,  they  still  had  the  right  to  bring  this  action  to  enforce 
the  defendant's  liability. 

As  has  been  before  stated,  had  the  security  been  available, 
and  had  Stone  &  Co.  received  the  amount  due  upon  the  draft, 
either  from  the  proceeds  of  the  sheep,  or  by  payment  by 
D.  A.  Temple,  or  any  part  of  the  amount,  the  defendant 
would  have  been  entitled,  as  between  it  and  Stone  &  Co.  and 
this  plaintiff,  to  the  benefit  of  such  payment,  in  mitigation  of 
the  damages  in  this  action.  But  the  defendant  failing  to  show 
that  Stone  &  Co.  did  in  fact  receive  any  amount,  either  from 
the  proceeds  of  the  sheep  or  by  payment  by  D.  A.  Temple, 
the  drawer  of  the  draft,  it  failed  in  its  defense,  and  there  was 
nothing  to  go  in  mitigation  of  damages. 

The  judgment  is  therefore  correct^  and  must  be  affirmed^  and 
it  is  so  ordered. 


Missouri,  Kansas  &  Texas  R.  Co. 

V, 

Woods  (Lee). 

(Court  of  Civil  Appeals  of  Texas,  Mar,  27,  1895.) 

Action  for  Breach  of  Contract  for  Transportation  of  Live  Stoclc—lnetrue- 
tion  as  to  Duty  of  Company  to  Provide  Stoclc-pens.— In  an  action  against 
a  railroad  company  to  recover  for  the  breach  of  a  contract  for  the  trans- 
portation of  live  stock  an  instruction  to  the  effect  that  it  was  the  duty 
of  the  company  to  provide  all  necessary  stock-pens  at  the  place  of  ship- 
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ment  and  to  furnish  the  same  to  enable  plaintiff  to  load  his  cattle  within 
a  reasonable  time  after  they  were  at  the  place  of  shipment,  is  not  objec- 
tionable because  giving  plaintiff  a  preference  over  other  shippers  in  the 
use  of  the  pens,  where,  when  the  stock  was  offered,  there  was  sufficient 
pen  space  to  enable  plaintiff  to  load  his  cattle  on  that  day,  and  it  was 
not  shown  that  any  other  shipper  had  any  prior  or  better  right  than  he, 
(Pa^e  522.) 

Same — Liability  of  Company  for  Failure  to  Furnish  Stock-pens. — Where 
stock-pens  are  applied  for  and  are  not  furnished  according  to  a  contract 
for  the  shipment  of  live  stock,  and  it  is  not  shown  that  any  other  shipper 
had  the  same  right  to  the  use  of  the  pens  as  the  applicant,  the  company 
is  liable  to  the  latter  for  loss  occasioned  by  the  failure  to  furnish  the 
pens.      (P^^^  523-) 

Same — Competency  of  Witness  to  Prove  Value  of  Live  Stock. — A  wit- 
ness fully  qualified  to  answer  any  question  in  regard  to  the  condition  of 
the  market  and  the  condition  of  particular  cattle  at  the  time  of  their 
sale  may  testify  as  to  the  difference  in  the  value  of  the  cattle  in  their 
condition  at  that  time  and  their  value  had  they  been  in  good  condition. 
(Pa^e  524.) 

Appeal  from  Grayson  county  district  court.     Affirmed. 

Foster  &  Wilkinson^  for  appellant. 

Woods  &  Maxey  and  W,  W,  Wilkins^  for  appellee. 

LiGHTFoOT,  C.J. — This  suit  was  brought  by  appellee  for 
damages  against  appellant  for  $1705.93,  upon  a  contract  for 
CamitAted  ^^  shipment  of  527  head  of  cattle  from  Doss, 
Tex.,  to  Kansas  City,  Mo.  The  appellee  bases 
his  right  of  recovery  upon  the  grounds:  First,  that  the  appel- 
lant's predecessor  failed  to  comply  with  its  contract  to  afford 
appellee  the  means  of  shipping  his  cattle  from  Doss,  Tex., 
on  September  19,  1891,  which  resulted  in  his  cattle  losing 
in  weight  and  in  condition  for  shipment  and  for  the  market; 
second,  that  his  cattle  were  unreasonably  delayed  in  reaching 
their  destination  and  were  negligently  transported  in  such  a 
manner  that  they  were  drawn,  bruised,  and  crippled,  so  that 
their  condition  for  market  was  unfavorably  affected ;  third, 
that  his  cattle  should  have  arrived  at  their  destination  and 
been  put  upon  the  market  on  September  20,  189 1,  but  were 
negligently  delayed  in  transit,  so  that  they  did  not  arrive  in 
time  to  be  put  upon  the  market  before  the  22d  of  September, 
when  the  market  had  fallen.  The  defendant  pleaded  a  gen- 
eral denial. 

Plaintiff  recovered  a  judgment  for  $1000,  from  which  this 
appeal  was  taken. 

The  facts  proved  and  the  verdict  and  judgment  thereon 
justify  the  following  conclusions:  In  September,  1891,  appel- 
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lee,  Lee  Woods,  entered  into  a  contract  with  the  Missouri, 
Kansas  &  Texas  Railway  Company  for  the  ship- 
ment of  527  head  of  cattle  in  a  train  to  themselves,  ^^' 
from  Doss,  Tex.,  to  Kansas  City,  Mo.,  and  that  the  railway 
company  would  have  the  cars  ready  to  receive  his  cattle  at 
Doss  on  either  the  17th  or  19th  of  September. 

On  September  i8th  appellee  drove  his  cattle  from  the  pas- 
ture in  the  Indian  Territory,  and  arrived  at  Doss,  preparatory 
to  shipment  on  the  19th,  and  so  reported  to  the  agent  of  the 
company  upon  his  arrival;  the  cattle  being  held  under  herd  a 
short  distance  from  the  station.  Upon  the  same  day  (Sep- 
tember 1 8th)  one  Suggs  applied  to  the  agent  at  Doss  for 
transportation  for  a  large  number  of  cattle,  and  the  company's 
agent  arranged  with  appellee,  and  used  the  cars  prepared  for 
the  shipment  of  his  cattle,  promising  to  have  sufficient  cars 
ready  by  the  next  day,  19th)  to  transport  appellee's  cattle, 
which  was  done.  The  stock  pens  were  at  once  occupied  by 
Suggs*  cattle,  and  he  began  loading  them,  but  did  not  finish 
until  late  in  the  evening  of  September  19th. 

-Appellee  applied  for  the  stock  pens  on  September  19th  to 
load  his  cattle ;  and  although  a  sufficient  number  of  the  pens 
had  been  vacated  by  the  Suggs  cattle  to  allow  room  for 
appellee's  cattle,  and  which  he  could  have  loaded  on  that 
day,  yet  the  company's  agent,  in  order  to  fill  out  another 
train-load  with  the  Suggs  cattle,  allowed  one  Huggins  to 
occupy  the  three  vacant  pens  with  a  few  head  of  cattle,  to 
the  exclusion  of  appellee's  cattle,  although  there  would  have 
been  ample  room  in  one  of  the  pens  for  Huggins'  cattle,  and 
the  other  two  would  have  been  plenty  for  appellee  s  cattle. 
By  reason  of  the  company's  failure  to  furnish  pens,  appellee 
was  not  able  to  hold  his  cattle  longer  under  herd  without 
water.  They  became  restless,  stampeded,  and  ran  off  four 
miles  to  Red  River  for  water,  and  appellee  was  not  able  to  get 
them  back  until  the  20th,  when  they  were  loaded  on  the  cars 
and  started  on  their  journey. 

Appellee's  contract  provided  that  he  was  to  have  a  separate 
train,  so  that  his  cattle  could  be  expeditiously  transported  and 
put  into  market  without  delay.  At  Denison  other  cars  were 
taken  in  the  train,  and  the  cattle  were  delayed  about  10  hours 
en  route,  and  many  of  them  were  thereby  greatly  injured. 
Some  of  them  were  down  in  the  cars,  and  were  thereby  scarred 
up  and  otherwise  injured  for  sale,  so  that  their  value  in  the 
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market  was  lessened.  Upon  their  arrival  at  destination  the 
market  had  gone  down,  and  the  cattle  could  not  be  sold  for 
as  much  as  they  would  have  brought  if  they  had  arrived 
within  a  reasonable  time  after  shipment.  Appellee  was 
damaged  to  the  full  extent  of  the  verdict  and  judgment. 

The  other  facts  necessary  to  the  determination  of  the  case 
on  this  appeal  we  will  notice  under  the  different  assignments 
of  error,  as  we  only  deem  it  necessary  to  consider  the  ques- 
tions raised  by  the  assignments  of  error. 

I.  The  first  assignment  of  error  is  as  follows:  **  The  court 
erred  in  the  third  instruction  given  to  the  jury,  in  that,  as 
applied  to  the  evidence  in  this  cause,  it  was  thereby  made 
the  duty  of  defendant  to  provide  all  necessary  stock  pens  at 
.   ^     ..  the  place  of  shipment,  and  to  furnish  the  same  to 

todtttyoreom-  enable  plaintiff  to  load  his  cattle  within  a  reason- 
paiiy  to  provide  able  time  after  they  were  at  the  place  of  shipment, 
■toe  pool.  because  thereby  defendant  was  required  to  give 
plaintiff  preference  over  any  other  shipper  in  the  use  of  said 
pens  for  loading,  although  such  other  shippers  might  have 
equal  or  better  rights  than  plaintiff  to  be  first  served."  This 
assignment  constitutes  the  first  proposition  as  a  ground  for 
reversal. 

The  third  paragraph  of  the  court's  instruction  as  complained 
of  is  as  follows:  **  If  you  believe  from  the  evidence  that  the 
Missouri,  Kansas  &  Texas  Railway  Company  entered  into  a 
contract  with  the  plaintiff  to  receive  his  cattle  at  the  time  and 
place  charged,  and  to  transport  said  cattle  to  Kansas  City, 
then  it  devolved  upon  said  railway  company  to  provide  all 
necessary  stock  pens  at  the  place  where  the  cattle  were  to  be 
received,  to  enable  plaintiff  to  load  his  cattle  upon  its  cars; 
and  if  you  believe  from  the  evidence  that  said  railway  com- 
pany failed  to  provide  plaintiff  with  the  stock  pens  necessary 
to  enable  him  to  load  said  cattle  within  a  reasonable  time  after 
they  were  at  the  place  of  delivery,  and  if  you  believe  that 
from  such  failure  plaintiff's  cattle  suffered  loss  in  weight,  then 
said  railway  company  would  be  liable  to  plaintiff  for  the  dam- 
ages so  sustained  by  him ;  but  if  you  believe  from  the  evidence 
that  the  Missouri,  Kansas  &  Texas  Railway  Company  pro- 
vided for  the  plaintiff  the  means  of  loading  the  cattle  at  the 
time  and  place  named,  and  that  plaintiff  agreed  that  Suggs 
should  load  before  him,  and  if  you  believe  that  plaintiff's 
delay  was  caused  by  this  fact,  or  if  you  believe  that  some 
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Other  person,  without  the  knowledge  or  consent  of  the  agent 
of  the  Missouri,  Kansas  &  Texas  Railway  Company,  took 
possession  of  the  stock  pens,  and  for  that  reason  the  plaintiff 
could  not  ship  his  cattle  at  the  proper  time,  the  said  railway 
company  would  not  be  liable  for  the  damages  occasioned 
thereby.  In  order  for  the  plaintiff  to  recover  for  the  alleged 
loss  of  weight  in  his  cattle,  the  evidence  must  show  that  the 
loss  in  weight  occurred  by  reason  of  the  failure  of  said  rail- 
way company  to  furnish  the  stock  pens  to  load  the  cattle, 
and  cannot  include  loss  in  weight  from  any  other  cause.  * ' 

This  charge  is  not  open  to  the  criticism  in  the  assignment. 
Appellee  based  his  right  of  recovery  upon  a  contract  for  ship- 
ment, which  was  violated  by  the  company.  His  cattle  were 
offered  for  shipment  on  September  19th,  as  he  had  con- 
tracted. Suggs  had  vacated  a  sufficient  number  of  stock  pens 
for  appellee  to  have  loaded  his  cattle  on  that  day,  and  it  was 
not  shown  by  appellant  that  any  other  shipper  had  a  prior  or 
better  right  to  the  pens.  The  charge  was  certainly  as  favor- 
able to  appellant  as  it  had  the  right  to  expect.  Railway  Co. 
V,  McCorquodale,  71  Tex.  46;  Railway  Co.  v.  Nicholson,  61 
Tex.  491. 

2.  The  second  assignment  of  error  is  as  follows:  **  The 
court  erred  in  overruling  defendant's  motion  for  a  new  trial 
because  the  verdict  of  the  jury  was  contrary  to  the  law  and 
the  evidence,  in  this:  That  the  evidence  showed  LUbiiitjor 
no  default  or  wrong  on  the  part  of  defendant,  in  «"»p*»y  ^o"* 
regard  to  the  furnishing  of  pens  for  the  shipment  niab  stock  "^ 
of  plaintiff's  cattle,  but  showed  that  the  delay  in  p«m. 
the  shipment  of  plaintiff's  cattle  was  caused  by  his  own  volun- 
tary act  in  yielding  to  another  shipper  the  right  to  first  use 
the  pens  on  the  day  on  which  he  desired  to  ship  his  cattle,  by 
which  shipper  the  pens  were  occupied  until  sundown  on  that 
day,  leaving  no  sufficient  time  on  that  day  for  the  loading  of 
plaintiff's  cattle,  and  those  of  shippers  having  the  same  right 
to  the  use  of  the  pens  as  plaintiff;  and  the  evidence  further 
showed  that  plaintiff's  cattle  were  transported  promptly  and 
without  delay,  and  the  injuries  to  his  cattle  were  chiefly  or 
wholly  caused  by  his  own  act  in  voluntarily  surrendering  his 
preference  to  ship  to  another  shipper." 

This  assignment  of  error  is  not  supported  by  the  evidence. 
The  company  had  charge  and  control  of  its  own  pens.  Ap- 
pellee agreed  that  the  cars  which  had  been  prepared  for  him 
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and  ready  on  the  i8th  September  might  be  used  by  Suggs 
under  the  agreement  that  other  cars  should  be  ready  for  him 
(appellee)  to  ship  his  cattle  on  the  19th.  There  was  plenty 
of  time  for  appellee's  cattle  to  have  been  put  in  the  pens 
on  the  19th,  after  the  Suggs  cattle  were  taken  out  of  them. 
He  applied  for  the  pens  on  the  19th,  and  they  were  not  fur- 
nished according  to  his  contract.  It  was  not  shown  by  the 
tesimony  that  any  other  shipper  had  the  same  right  to  the 
use  of  the  pens  as  appellee  after  the  Suggs  cattle  were  taken 
out  of  them.  Appellee's  cattle  were  not  promptly  transported 
according  to  contract. 

3.  The  third  assignment  of  error  is  that,  **  the  court  erred 
in  admitting  in  evidence  the  answer  of  plaintiff's  witness  Geo. 
O.  Keck  to  the  sixth  direct  interrogatory,  over  the  objections 
of  defendant."  This  witness  testified  that  he  saw  the  cattle 
after  they  arrived  at  Kansas  City,  and  described  their  condi- 
tion, was  familiar  with  the  market  there,  and  accustomed 
to  handling  cattle. 

The  interrogatory  end  answer  were  as  follows:  '*  Interrog- 
atory 6.  What  effect,  if  any,  did  the  condition  you  have  de- 
scribed of  said  beef  steers  have  upon  their  sale  in 
Competeney  of  the  market,  in  reference  to  rendering  them  more 
iritBessto^  salable  or  less  salable,  and  in  reference  to  making 
TAUe  of  cattle,  them  more  valuable  or  less  valuable  ?  And  if  you 
say  that  such  condition  rendered  them  less  salable 
or  less  valuable,  then  state  how  much  per  head  said  cattle 
were  diminished  in  value  in  the  market  on  account  of  the 
condition  they  were  in  as  you  have  described  it," — to  which 
witness  answered  in  his  deposition  as  follows:  **  Answer  to 
sixth  interrogatory.  The  condition  of  the  cattle  rendered 
them  less  salable  in  the  market,  and  their  shrunk  condition 
made  them  weigh  less,  and  I  would  say  that  they  were  less 
valuable  from  a  dollar  and  a  half  to  two  dollars  from  what 
they  would  have  been  in  good  condition." 

It  had  been  shown  that  appellee's  cattle  were  in  excellent 
condition  when  offered  for  shipment  at  Doss.  This  witness 
having  fully  qualified  himself  to  answer  any  question  in  regard 
to  the  condition  of  the  market  and  the  condition  of  these 
particular  cattle  at  the  time  they  were  sold,  it  was  proper  to 
show  by  him  the  difference  in  the  value  of  the  cattle  in  that 
condition  and  such  value  in  good  condition.  He  saw  and 
knew  the  particular  cattle,  and  their  condition,  and  their  value 
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in  the  market.  He  was  familiar  with  the  market  and  knew 
what  would  be  the  value  of  the  cattle  in  good  condition.  The 
testimony  was  admissible. 

In  the  case  of  Railway  Co.  v,  Fagan,  72  Tex.  130,  the 
same  question  was  raised,  and  the  court  said :  **  Appellant  says 
that  the  court  erred  in  permitting  Fagan  to  give  his  opinion 
as  to  what  the  stock  would  have  been  worth  at  Memphis 
if  they  had  not  been  injured  in  transportation.  Knowledge 
of  the  market  value  of  an  article  is  hardly  an  opinion ;  it  is  a 
fact  known  from  information.  If  a  witness^  is  not  fully  quali- 
fied to  state  the  facts  a  cross-examination  will  show  it.  Such 
matters  go  to  the  weight  of  the  evidence  and  the  credibility 
of  the  witness,  and  not  to  the  competency  of  his  testimony." 

4.  The  only  remaining  assignment  of  error  presented  by 
appellant  is  the  fifth,  which  complains  that  the  court  erred  in 
refusing  to  grant  the  motion  for  a  new  trial,  because  the 
verdict  is  excessive.  We  have  carefully  examined  the  evi- 
dence, and  the  verdict  is  not  excessive. 

The  above  are  the  only  questions  presented  by  appellant 
for  our  consideration;  and,  finding  no  error,  the  judgment  is 
affirmed. 


Missouri  Pacific  R.  Co, 

V. 

Hall  (J.  O.). 

{U.  S.  Circuit  Court  of  Appeals,  Eighth  Circuit,  Feb,  23,  1895.) 

Action  for  Delay  in  Transporting  Live  Stocic  [(2)  p.  543] — Admissibility 
of  Evidence  of  Conversation  between  Shipper  and  Agent  of  Company  after 
Contract  of  Carriaget — In  an  action  for  unreasonable  delay  in  the  trans- 
portation of  live  stock  testimony  as  to  a  conversation  between  the  shipper 
and  the  agent  of  the  railroad  company  relative  to  the  desire  of  the 
former  to  have  his  cattle  delivered  in  time  for  a  certain  market  is  not 
inadmissible  because  tending  to  vary  the  terms  of  the  shipping  contract. 
(Pofre  527.) 

Same — Competency  of  Opinion  Evidence  as  to  Shrinkage. — Witnesses 
engaged  for  some  years  in  handling  and  shipping  cattle  are  competent 
to  express  an  opinion  as  to  the  extent  that  beef  cattle  will  shrink  in 
weight  in  a  given  time,  under  given  circumstances.     {Page  527.) 

Same — Necessity  of  Specific  Objection  to  Hypothetical  Question. — An 
objection  to  an  hypothetical  question  propounded  to  an  expert,  on  the 
ground  of  "  incompetency,  irrelevancy,  and  immateriality,"  is  too  gen- 
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eral  to  allow  the  objectant  to  urge  in  the  appellate  court  that  the  ques- 
tion did  not  embrace  a  correct  statement  of  the  facts  which  the  proof 
tended  to  establish.     {Page  528.) 

Same — Province  of  Jury  as  to  Reasonableness  of  Delayi — The  question 
of  unreasonable  delay  in  the  transportation  of  live  stock  by  a  railway 
company,  or  whether  such  delay  was  attributable  to  a  want  of  proper 
diligence  on  the  part  of  the  company's  agents  and  employes,  is  fairly 
within  the  province  of  tlie  jury  on  evidence  that  at  the  place  where  the 
cattle  were  to  be  delivered  to  a  connecting  line,  through  some  misunder- 
standing they  were  reloaded  in  the  same  cars  and  that  thereafter  it  was 
discovered  that  one  of  the  cars  of  theHrain  had  a  broken  wheel,  necessi- 
tating a  further  delay  by  reason  of  which  the  cattle  were  not  received  by 
the  connecting  company  until  some  six  or  seven  hours  later  than  they 
should  have  been.     (Page  328.) 

Same — Right  of  Company  to  Instruction  Excusing  Delay  Because  of 
Compliance  with  Statute  Requiring  Stoppage  for  Foodj  Water,  and  Rest. — 
In  an  action  to  recover  for  damages  sustained  by  unreasonable  delay  in 
delivering  the  cattle,  the  company  was  not  entitled  to  an  instruction  that 
it  was  not  liable  for  the  delay  if  it  was  caused  by  compliance  with  the 
provisions  of  the  revised  statutes  of  the  United  States  requiring  ship- 
ments of  cattle  to  be  unloaded  every  28  hours  for  feed,  water,  and  rest 
for  5  hours,  except  when  the  cars  in  which  they  are  transported  are  pro- 
vided with  all  these  facilities,  when  it  appears  that  the  delay  was  for  1 1 
hours,  after  transportation  of  the  stock  for  14  hours  in  cars  furnished 
with  facilities  for  feeding  and  watering  without  unloading;  that  the 
stock  was  not  delivered  to  the  connectmg  carrier  until  7  hours  after  it 
arrived  at  the  connecting  point,  and  that  if  it  had  been  promptly  for- 
warded it  could  have  been  delivered  by  the  connecting  carrier  at  its 
destination  before  the  close  of  market  hours,  even  though  unloaded  for 
rest  by  the  latter  for  some  hours.    (Page  530.) 

Error  to  the  United  States  court  in  the  Indian  Territory. 

George  E.  Dodge,  B.  5.  Johnson,  and  /.  E.  Williams,  for 
plaintiff  in  error. 

William  T.  Hutchings,  {Stockton  S.  Fears  was  with  him  on 
brief)  for  defendant  in  error. 

Before  Caldwell,  Sanborn,  and  Thayer,  Circuit  Judges. 

Thayer,  Circuit  Judge. — ^This  was  a  suit  by  James  O. 
Hall,  the  defendant  in  error,  against  the  Missouri  Pacific 
Railway  Company,  the  plaintiff  in  error,  to  recover  damages 
for  an  unreasonable  delay  in  transporting  331  head  of  beef 
cattle  from  Nowata,  in  the  Indian  Territory,  to  the 
Ca8.rt.fd.       ^j^y   ^f   Chicago,   111.     The  plaintiff  recovered   a 

judgment,  and  the  defendant  company  has  brought  the  case 
to  this  court,  alleging  several  errors  in  the  proceedings  of  the 
trial  court.  We  will  first  notice  certain  errors  that  have  been 
assigned  relative  to  the  admission  of  testimony. 

It  is  urged,  in  the  first  instance,  that  the  trial  court  erred  in 
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permitting  the  plaintiff,  James  O.  Hall,  to  testify  to  an  inter- 
view that  he  had  with  the  defendant's  live-stock  agent,  Mr. 
Boline,  on  the  day  the  cattle  were  shipped,  because,  as  it  is 
said,  the  testimony  tended  to  vary  the  terms  of  the  . .  ,  ,.,,,, 
shippmg  contract,  which  was  entered  mto,  m  writ-  ofcoBTerMtion 
ing,  shortly  after  the  alleged  interview.  An  inspec-  between  ship- 
tion  of  the  record  shows  that  the  conversation  in  p"  •"*■»•■*• 
question  occurred  on  the  morning  of  Saturday,  June20, 1891, 
and  that  the  trial  court  held  that  only  so  much  of  the  con- 
versation was  relevant  and  admissible  as  tended  to  show  that 
the  defendant's  agent  was  advised  that  the  shipper  desired  to 
have  his  cattle  delivered  in  Chicago  in  time  for  the  market  of 
Monday,  June  22,  1891.  No  error  was  committed  in  admit- 
ting this  testimony.  It  did  not  vary  the  terms  of  the  written 
contract,  and  was  not  intended  to  have  that  effect.  It  was 
admitted,  as  the  record  discloses,  solely  for  the  purpose  of 
showing  that  the  carrier  had  notice  of  the  shipper's  intention 
to  sell  his  cattle  on  a  particular  day.  If  the  plaintiff  gave  the 
defendant  company  notice  that  he  wished  his  cattle  to  arrive 
in  time  for  the  market  of  a  particular  day,  he  might  reason- 
ably expect  that  in  view  of  such  information  the  carrier  would 
be  more  expeditious  in  executing  the  contract  of  affreight- 
ment. The  knowledge  that  a  party  has,  when  he  enters  into 
an  agreement,  of  the  object  which  the  opposite  party  hopes 
to  accomplish,  should  be  allowed  to  have  some  weight  in 
determining  whether  the  party  thus  informed  discharged  the 
obligation  which  he  assumed,  with  reasonable  diligence,  and 
with  a  due  regard  for  the  accomplishment  of  the  purpose 
which  the  other  party  had  in  view.  Blodgett  v.  Abbot,  72 
Wis.  516;  Railway  Co.  v.  Gilbert,  4  Tex.  Civ.  App.  366,  and 
23  S.  W.  320;  McGraw  v.  Railway  Co.,  41  Am.  Rep.  701. 

It  is  claimed  that  the  trial  court  further  erred  in  allowing 
several  witnesses,  namely,  Winfield  Scott,  W.  C.  Powell,  and 
J.  O.  Hall,  to  testify  as  to  the  shrinkajje  in  the  ^ 

.    t  r     1  11  T  r»  1    Competency  of 

weight  of  the  cattle  between  June  22,  1891,  and  opinioneTi- 
June  23,  1891,  the  day  when  the  cattle  were  sold,   dencewto 
the  cattle  having  arrived  on  the  22d,  but  too  late  ■*«•*■*■»•■ 
to    be  sold   on   that   day.     This   objection   is   urged   on   the 
ground  that  no  evidence  was  offered  to   show  that   these  wit- 
nesses were  experts,  or  that  they  had  ever  seen  the  plaintiff's 
cattle;  also,  on  the  ground  that  the  questions  which  elicited 
the  testimony  were  hypothetical  and  that  they  did  not  em- 
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brace  a  correct  statement  of  the  facts  which  the  proof  tended 
to  establish. 

An  inspection  of  the  record  clearly  shows  that  two  of  these 
witnesses  had  been  engaged  for  some  years  in  handling  and 
shipping  cattle,  and  that  they  were  doubtless  competent  to 
express  an  opinion  as  to  the  extent  that  beef  cattle  would 
shrink  in  weight  in  a  given  time,  and  under  given  circum- 
stances. It  is  also  fair  to  infer,  we  think,  that  the  third  wit- 
ness followed  the  same  calling,  and  was  likewise  competent  to 
testify  as  an  expert. 

We  are  also  of  the  opinion  that  the  hypothetical  questions 
propounded  to  these  witnesses  contained  a  fair  statement  of 
the  facts  which  the  evidence  tended  to  establish,  and  that 
this  ground  of  objection  was  not  well  taken. 

There  is  a  further  reason,  however,  why  the  objection  ta 
the  testimony  in  question  ought  not  to  prevail  in  this  court. 
It  was  objected  to  solely  on  the  ground  that  it  was  **  incom- 
petent, irrelevant,  and  immaterial.*'  If  the  specific  objection 
to  the  testimony  which  counsel  urge  in  this  court 
Neremityof  j^^^j  been  urged  in  the  trial  court,  it  is  obvious  that 
tkm.  **  **"  the  defendant  would  have  had  no  cause  to  complain 
either  of  the  form  of  the  hypothetical  question,  or 
of  the  competency  of  the  witnesses  to  testify  as  experts.  The 
objection  stated  was  therefore  too  general  to  be  of  any  avail 
in  an  appellate  court.  We  would  not  be  understood  as  decid- 
ing that  an  objection  on  the  ground  of  **  incompetency, 
irrelevancy,  and  immateriality,"  is  always  too  general,  but 
we  think  that,  when  counsel  intend  to  rely  on  the  ground  that 
a  hypothetical  question  propounded  to  an  expert  witness  is 
based  upon  an  erroneous  statement  of  the  evidence,  that  fact, 
at  least,  should  be  called  to  the  attention  of  the  trial  court. 
We  refer  to  what  was  said  on  that  subject  by  this  court  in 
Insurance  Co.  zk  Miller,  8  C.  C,  A.  612,  614,  60  Fed.  254. 

It  is  further  contended — and  this  is,  perhaps,  the  most  im- 
portant matter  that  we  have  to  notice — that  the  defendant 
company  did  transport  the  cattle,  and  deliver  them  to  the 
connecting  carrier  at  Kansas  City,  without  unnecessary  delay, 
and  that  the  court  should  have  so  charged  the  jury.  The 
evidence  bearing  on  this  issue  tended  to  show  that 
in«uii«tioii  M  the  cattle  were  received  at  Nowata  by  the  defend- 
to  unrtMon-  ant  company  about  i  P.M.  on  June  20,  1891 ;  that 
abiedeUj.  they  were  loaded  on  cars  with  reasonable  expedi- 
tion; that  the  train  left  Nowata  about  4  P.M.  of  the  same  day. 
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and  arrived  at  Kansas  City  the  following  morning  between  6 
and^7  o'clock.  It  is  not  claimed  that  there  was  unnecessary 
delay  on  the  part  of  the  carrier  prior  to  the  arrival  of  the  train 
at  Kansas  City.  There  was  further  evidence,  however,  which 
tended  to  show  that  the  Wabash  Railway  Company,  the  con- 
necting carrier  over  whose  line  the  cattle  train  in  question  was 
to  be  hauled  from  Kansas  City  to  Chicago,  had  received  notice 
of  the  expected  arrival  of  the  train,  and  had  detailed  an  engine 
and  crew  to  haul  the  same  through  to  Chicago,  and  that  said 
engine  and  crew  were  ready  to  start  from  Kansas  City 
between  8  and  g  o'clock  A.M.;  that,  through  some  misun- 
derstanding or  oversight  on  the  part  of  the  defendant  com- 
pany's agents  at  Kansas  City,  the  cattle  were  taken  to  the 
stockyards  immediately  on  their  arrival,  where  they  were 
unloaded ;  that  they  were  subsequently  reloaded,  in  the  same 
cars  in  which  they  had  made  the  journey  from  Nowata  when 
the  mistake  made  in  unloading  them  was  discovered ;  that  it 
was  ascertained,  after  the  cattle  had  been  reloaded,  that  one 
of  the  cars  in  the  cattle  train  had  broken  a  wheel,  which  dis- 
covery necessitated  some  additional  delay,  so  that  the  cattle 
were  not  in  fact  received  by  the  Wabash  Railway  Company 
until  about  i  o'clock  P.M., — some  six  or  seven  hours  after 
they  should  have  been  delivered ;  and  that  they  did  not  arrive 
in  Chicago  until  about  7  P.M.  the  next  day  (Monday),  which 
was  four  or  five  hours  too  late  for  that  day's  market. 

We  have  given  careful  attention  to  all  of  the  evidence  bear- 
ing on  this  branch  of  the  case,  and  have  reached  the  conclu- 
sion that  it  was  fairly  within  the  province  of  the  jury  to  decide 
whether  there  was  an  unreasonable  delay  at  Kansas  City,  and 
whether  such  delay  was  attributable  to  a  want  of  proper  dili- 
gence on  the  part  of  the  defendant  company's  agents  and 
employes.  Those  questions,  in  our  judgment,  were  properly 
submitted  to  the  jury,  and  with  the  finding  of  the  jury  on 
that  issue  we  cannot  interfere. 

It  is  finally  insisted  that  the  trial  court  erred  in  refusing  the 
following  instruction  which  was  asked  by  the  defendant  com- 
pany: **  The  court  instructs  the  jury  that,  by  the  statutes  of 
the  United  States  (section  4386),  railway  companies  and 
others  transporting  cattle  are  prohibited  from  keeping  them 
on  the  cars,  without  feed,  water,  and  rest,  for  a  longer  period 
than  twenty-eight  hours,  and  requires  of  all  such  companies 
cr  persons  that  cattle  being  so  transported  shall,  at  least  at 
2  (N.  8.)  A.  &  E.  R.  Caa.— 84 
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the  end  of  twenty-eight  hours,  be  unloaded,  fed,  and  watered, 
Bight  to  in-  and  allowed  at  least  five  hours  for  rest,  excepting 
structioB  as  to  only  in  cases  where  the  cattle  are  transported  in 
brcompiiwloe  ^^^^  provided,  not  only  with  facilities  for  feeding 
iritiiu.  s.  and  water,  but  also  for  room  to  rest.  If,  there- 
Htatttie.  fore,   you   find    from  the    testimony  in  this   case 

that  plaintiff's  cattle  were  shipped  in  cars  not  provided 
with  all  these  facilities,  or  were  so  crowded  as  not  to  give 
opportunity  for  the  cattle  to  lie  down  and  rest,  and  that  the 
time  required  in  transportation  from  Nowata  to  Chicago  would 
exceed  twenty-eight  hours,  it  then  becomes  imperative  that 
these  cattle  should  be  unloaded  at  some  point  en  route;  and 
if  you  further  find  from  the  testimony  that  these  cattle  were 
not  delayed  longer  in  Kansas  City  than  would  have  been 
necessary  in  such  unloading,  feeding,  and  resting,  as  above 
described,  and  they  did  not  receive  that  treatment  at  any 
other  point  en  route,  in  that  event  the  court' charges  the  jury 
that  the  delay  at  Kansas  City  was  not  a  negligent  one,  and 
the  defendant  was  not  responsible  for  such  delays,  or  any  dam- 
age that  may  have  resulted  therefrom,  and  your  verdict  should 
be  for  the  defendant." 

Of  its  own  motion,  the  trial  court  charged  the  jury,  in  sub- 
stance, that  the  plaintiff  could  not  recover  if  the  jurors  be- 
lieved that  the  failure  to  reach  Chicago  in  time  for  Monday's 
market  was  due  to  the  fact  that  the  cattle  were  unloaded  by 
the  Wabash  Railway  Company  after  they  came  into  its  cus- 
tody, and  were  allowed  to  rest  five  hours,  in  order  to  comply 
with  the  provisions  of  section  4386  of  the  Revised  Statutes  of 
the  United  States.  It  will  be  observed  that  the  defendant's 
instruction  above  quoted  was  framed  upon  the  assumption 
that  there  was  evidence  from  which  the  jurors  might  find  that 
the  cattle  were  not  in  fact  delayed  at  Kansas  City  any  longer 
than  was  necessary  to  comply  with  the  federal  statute,  section 
4386,  supra. 

In  point  of  fact,  the  evidence  showed  conclusively  that  the 
cattle  were  detained  in  Kansas  City  from  7  A.M.  until  6  P.M., 
— about  eleven  hours, — while  the  statute  only  contemplated 
a  detention  of  5  hours.  Besides  the  cattle  had  been  en  route 
only  14  hours  when  they  reached  Kansas  City,  and  they  were 
loaded  in  cars  in  which  they  could  be  fed  and  watered  without 
unloading.  Nevertheless,  through  the  fault  or  mistake  of 
some  one,  they  were  not  delivered  to  the  Wabash  Railway 
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Company  until  about  seven  hours  after  they  arrived  at  Kansas 
City. 

It  also  appears  that  if  they  had  been  turned  over  to  the 
Wabash  Railway  Company  promptly  on  arrival,  and  had  been 
immediately  forwarded,  they  might  have  reached  Chicago 
before  the  close  of  market  hours  on  Monday,  even  if  they  had 
been  unloaded  for  rest  for  some  hours  between  Kansas  City 
and  Chicago.  Under  the  circumstances,  we  think  that  the 
instruction  above  quoted  was  well  calculated  to  mislead  the 
jury,  and  that  it  was  properly  refused  for  that  reason,  if  for  no 
other. 

The  judgment  of  the  lower  court  will  be  affirmed* 


St.  Louis  Southwestern  R.  Co. 

V. 

Smith  (J.  A.) 

{Crvil  Court  of  Appeals  of  Texas,  Nov,  26,  1895,) 

Excessive  Verdict— Necessity  of  Specific  Objection  by  Motion  for  New 
Trial. — An  objection  to  a  verdict  on  the  ground  that  it  is  excessive  must 
be  specifically  called  to  the  attention  of  the  trial  court  by  a  motion  for  a 
new  trial,  otherwise  it  will  be  deemed  waived.    {Page  532.) 

Same — Same — Sufficiency  of  Motion  for  New  Trial. — A  motion  for  a 
now  trial  on  the  ground  that  the  verdict  is  not  supported  by  or  is  con- 
trary to  the  evidence,  is  not  broad  enough  to  cover  an  objection  to  the 
verdict  on  the  ground  that  it  is  excessive.    (Page  532.) 

Injury  to  Live  Stock  by  Negligent  Transportation  [(1)  p.  541]— Measure 
of  Damages  [(3)  p.  546]. — The  measure  of  damages  to  a  shipment  of 
cattle  by  reason  of  the  rough  and  negligent  manner  in  which  they  were 
handled  while  being  transported,  is  the  difference  in  their  value  at  their 
destination  in  their  condition  when  then  delivered,  and  their  value  in  the 
condition  in  which  they  should  have  been  delivered.    {Page  532.) 

Appeal  from  Coryell  county  district  court.     Affirmed. 

McDowell,  Miller  &  Hawkins^  for  appellant. 
Clark  &  Bollinger,  for  appellee. 

Fisher,   C.J.  — This   action   is   one   to  recover  damages 
arising  out  of  injuries  inflicted  upon  certain  stock  shipped  by 
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appellee  over  appellant's  line  of  road.     The  only  assignment 

of  error  questions  the  judgment  of  the  court  below 

CsM  lUtod.      j^j.  ^j^^  reason  that  the  evidence  does  not  warrant 

the  amount  of  damages  found  by  the  jury.  The  verdict  and 
judgment  below  were  for  $240  and  interest  on  that  sum  from 
October  15,  1892,  at  the  rate  of  6  per  cent  per  annum. 

When  the  unsuccessfulparty  in  the  trial  court  is  dissatisfied 
with  the  verdict  on  the  ground  that  it  is  contrary  to  the  evi- 
dence, the  objection  should  be  specifically  called  to  the  atten- 

8Bffleieiie  of  ^^^^  ^^  ^^^  ^^^^^  court  by  motion  for  new  trial; 
objection  to  Otherwise  the  objection  will  be  held  as  waived.  This 
TerdietM  rule  also  applies  when  the  complaint  is  that  the  ver- 
•xeewiTo.  jj^^  jg  excessive.  Jacobs  v.  Hawkins,  63  Tex.  4. 
Simply  stating  that  the  verdict  is  not  supported  by  the  evi- 
dence, or  is  contrary  to  the  evidence,  is  too  general,  and  is 
not  sufficient  as  a  basis  for  an  objection  to  the  verdict  on  the 
ground  that  it  is  against  the  evidence.  The  motion  for  a  new 
trial,  so  far  as  it  objects  to  the  verdict,  is  not  broad  enough 
to  cover,  and  does  not  embrace,  the  objection  to  the  verdict 
raised  by  the  assignment  of  error. 

But,  independent  of  this,  we  think  the  evidence  warrants  the 
verdict  and  judgment  of  the  trial  court.  There  is  evidence  that 
shows  that  19  head  of  oxen  went  into  possession  of  appellant  for 
shipment,  and  that  they  were  then  worth  each  from  $40  to 
$50;  and  by  reason  of  the  rough  and  negligent 
MeMoreof  manner  in  which  they  were  handled  when  in  the 
danafM.  possession  of  appellant,    1 1    head  of  them,   when 

they  reached  Texarkana, — their  destination, — 
were  practically  not  salable  in  the  market,  and  were  then  only 
worth  from  $7  to  $10  each.  Placing  their  value  at  $40  each, 
the  lowest  amount  testified  by  plaintiff  they  would  be  worth 
at  Texarkana,  if  in  good  condition,  and  allowing  $10  each  as 
the  highest  value  he  states  they  were  worth  in  the  condition 
in  which  they  were  delivered,  would  fix  the  amount  of  dam- 
ages sustained  by  reason  of  injuries  to  the  1 1  head  at  $330. 
The  difference  in  value  at  the  time  they  were  delivered  at 
Texarkana  in  their  then  condition  and  the  condition  in  which 
they  should  have  been  delivered  is  the  measure  of  damages. 
Railway  Co.  v.  Hume  (Tex.  Civ.  App.)  24  S.  W.  Rep.  915. 
Judgment  affirmed. 
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Williams  (H.  G.) 

V. 

Houston  &  Texas  Central  R.  Co.  et  al 

{Court  of  Civil  Appeals  of  Texas,  May  30,  1895.) 

Action  for  Injury  to  Live  Stocic  by  Collision— Instruction  as  to  Liability 
of  Company  not  Engaged  in  Transporting  Stockt — In  an  action  against 
three  railroad  companies  for  injuries  to  a  shipment  of  cattle  it  appeared 
that  a  portion  of  the  injuries  was  occasioned  by  a  collision  between  a 
train  of  one  of  the  companies  engaged  in  transporting  the  cattle,  and 
the  train  of  a  company  having  no  connection  with  the  transf>ortation. 
Held,  that  the  latter  company  was  entitled  to  an  instruction  that  in  con- 
sidering its  liability  the  jury  should  confine  their  inquiry  to  the  extent 
of  the  damage  done  to  the  cattle  in  the  wreck,  although  the  court  did 
charge  the  jury  in  general  terms  that 'they  might  find  against  such  com- 
pany or  companies  whose  negligence  was  the  proximate  cause  of  the  in- 
jury, and  no  further  against  either  of  said  companies.     {Page  536.) 

Reasonableness  of  Stipulation  as  to  Measure  of  Damages  for  Injury  to 
Live  Stock  [(1)  p.  541]. — A  stipulation  in  a  bill  of  lading  of  an  interstate 
shipment  of  live  stock  that  in  case  of  loss  or  injury  affecting  the  ship- 
ment the  damages  should  be  measured  by  the  market  value  of  the  cattle 
at  the  time  and  place  of  shipment  is  void  as  unreasonable.    (Page  536.) 

Measure  of  Damages  for  Injury  to  Shipment  of  Live  Stocki — Where  of 
a  shipment  of  cattle  some  are  killed  and  others  injured  while  in  course 
of  transportation,  the  measure  of  damages  for  those  killed  is  their  mar- 
ket value  at  the  place  of  destination,  at  the  time  and  in  the  condition  in 
which  they  should  have  arrived  there  less  freight  charges,  if  they  had 
not  been  paid,  and  as  to  the  cattle  injured  the  measure  of  damages  is 
the  difference  between  their  market  value  in  the  condition  in  which 
they  were  delivered  and  that  in  which  they  should  have  been  delivered 
at  their  destination.     {Pages  537-538.) 

Action  to  Recover  for  Injuries  to  Live  Stock — Proof  of  Market  -Value 
of  Stock  at  Destination — Com  pete  ncN  of  Witness. — A  witness  having 
knowledge  of  the  market  quotations  or  live  stock  at  the  place  of  their 
destination  is  competent  to  prove  their  value  at  that  place.    {Page  539.) 

Same — Same — Same. — A  witness  not  properly  qualified  is  incompetent 
to  prove  the  market  value  of  cattle  at  a  certain  place  on  a  designated 
date.     {Page  539.) 

Injury  to  Shipment  of  Livestock  by  Collision  —  Rights  of  Railroad 
Companies  Inter  Se. — Where  injuries  are  sustained  by  live  stock  because 
of  a  collision  between  a  train  transporting  them  and  the  train  of  a  com- 
pany having  no  connection  with  the  transportation,  the  company  free 
from  fault  may  recover  from  the  company  through  whose  negligence  the 
injury  was  caused  the  amount  of  damages  paid  by  it.     {Page  540,) 

Same— Same. — If,  however,  both  companies  are  in  fault  there  can  be 
no  recovery  over.    {Page  540. ) 
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Same — Proof  of  Market  Value  of  Stocki — If  cattle  injured  in  course  of 
transportation  have  no  market  value  at  their  place  of  destination  proof 
may  be  given  of  their  value  in  the  nearest  market.     {Page  540. 

Same — Same — Province  of  Jury^ — Where  it  appears  that  there  is  no 
market  for  injured  cattle  at  theirdestination,  the  jury  may  take  intocon- 
sideration  the  fact  that  by  reasonable  care  and  attention  at  a  reasonable 
expense  on  the  part  of  the  owner,  the  damages  might  have  been  miti- 
gated and  reduced  from  the  estimate,  thereof  by  a  recuperation  of  the 
cattle,  and  it  is  proper  for  the  court  to  so  instruct  them.  In  such  a 
case,  however,  the  company  should  not  be  made  to  pay  the  entire  ex- 
pense of  caring  for  the  entire  herd  until  the  sale  of  all  thecattle,  but  only 
the  extra  expense  necessary  to  recuperate  the  cattle.     {Page  540.) 

Practice  on  Appeal —Statement  of  Facts. — Failure  to  comply  with 
rules  requiring  presentation  to  the  appellate  court  of  a  condensed  state- 
ment of  the  facts  proved  will  not  furnish  a  reason  for  striking  out  a 
statement  of  facts  consisting  of  the  stenographer's  notes  of  the  testimony 
written  out  in  detail  in  narrative  form.     {Page  540.) 

Same — Same — Stipulations. — Where  it  has  been  agreed  that  bills  of 
lading  should  not  be  copied  into  the  statement  of  facts  on  appeal,  but 
that  reference  should  be  made  to  them  as  attached  to  the  pleadings,  the 
omission  to  insert  them  at  the  end  of  the  pleadings  and  inserting  them 
at  the  end  of  the  statement  of  facts  is  immaterial.     {Page  540.) 

Appeal  from  Harris  county  district  court.     Reversed, 

O,  T,  Holt  and  Baker,  Botts,  Baker  &  Lovett^  for  appellants. 
Hutcheson,  Campbell  &  SearSy  for  appellee. 

Garrett,  C.J. — Appellee  brought  this  action  against  the 
Texas  &  New  Orleans  Railway  Company,  the  Houston  & 
Texas  Central  Railroad  Company,  and  the  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas  to  recover  damages  for 
CMesuted  injuries  to  cattle  shipped  by  him  over  the  lines 
of  the  two  first-named  companies  and  other  lines 
from  Beaumont,  Texas,  to  Pond  Creek,  Ind.  T.  After  the 
cattle,  in  course  of  transportation,  had  been  delivered  to  the 
Houston  &  Texas  Central  Railroad  Company,  and  while  that 
company  was  hauling  them  over  its  route  to  Ft.  Worth,  a 
train  of  13  car-loads  was  run  into  at  the  crossing  of  the  Cen- 
tral Company's  railroad  and  that  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  at  Eureka,  near  Houston,  by  a  train 
of  the  latter  company,  and  four  of  the  cars  containing  the 
cattle  were  badly  wrecked,  and  a  number  of  the  cattle  were 
killed  and  others  were  badly  injured. 

The  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas 
was  not  a  carrier  of  the  cattle,  and  its  railway  was  no  part  of 
the  route  of  its  shipment.  Its  liability  was  only  for  the  cattle 
injured  in  the  collision,  if  that  was  the  result  of  negligence 
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on  its  part,  either  wholly  causing  the  same  or  contributing 
thereto.  The  shipment  was  of  53  car-loads,  containing  1482 
head,  of  cattle,  and  nearly  all  of  the  cars  contained  28  head 
each.  It  was  upon  a  through  rate  of  $65  a  car,  guaranteed 
by  the  Texas  &  New  Orleans  Railway  Company,  who  received 
the  cattle  at  Beaumont  and  commenced  the  carriage  upon  a 
bill  of  lading  limiting  the  liability  of  the  carrier  to  its  line. 

The  trial  below  resulted  in  a  verdict  and  judgment  in  favor 
of  the  Texas  &  New  Orleans  Railway  Company  and  against 
the  other  two  companies,  both  for  the  sum  of  $6500. 

It  was  conceded  on  the  trial  that  the  first  27  cars  of  the 
cattle  went  through  practically  without  injury,  and  no  com- 
plaint was  made  as  to  them.  Of  the  remaining  26  cars,  13 
were  sent  out  from  Houston  over  the  line  of  the  Central  early 
in  the  morning  of  April  22y  1893,  and  were  run 
into,  as  above  stated,  at  the  Missouri,  Kansas  & 
Texas  Railway  Company's  crossing!  Four  cars  were  derailed 
and  wrecked.  The  remaining  9  cars  were  put  into  a  train 
with  the  other  13  cars,  forming  a  train  of  22  cars,  which  went 
forward,  after  a  short  delay,  reaching  Hearne,  on  the  line  of 
the  Central,  121  miles  distant,  at  2.30  o'clock  P.M.,  where 
they  were  unloaded,  and  fed  and  watered,  after  which  they 
were  re-loaded,  and  forwarded  to  Ft.  Worth.  When  the  train 
reached  Hearne,  4  of  the  cattle  were  dead  and  14  were  found 
to  be  crippled.  When  these  cars  reached  Ft.  Worth,  the  end 
of  the  Central  Company's  line,  two  of  the  cattle  were  taken 
out  and  sold,  and  the  balance  were  delivered  to  the  Ft.  Worth 
&  Denver  City  Railway  Company  for  further  cirriage.  At 
Hearne  the  cattle  in  the  9  cars  that  were  in  the  wreck  were 
unloaded,  and  mixed  with  the  cattle  in  the  other  13  cars  of 
the  train,  and  all  were  reloaded  into  the  22  cars.  The  four 
cars  that  were  wrecked  contained  112  cattle.  Some  were 
killed  outright,  and  others  badly  crippled,  but  3  car-loads  of 
these  cattle,  containing  66  head  as  delivered  at  Pond  Creek, 
were  collected  and  forwarded  to  their  destination. 

Appellee's  foreman  and  another  man  in  his  employ,  who 
were  at  Pond  Creek,  testified  that  these  cattle  in  the  22  cars 
were  all  very  badly  damaged.  One  of  them  stated  that  they 
were  damaged  about  one  half.  The  Missouri,  Kansas  &  Texas 
Company  are  liable,  if  at  all,  only  for  the  damages  caused  by 
the  collision.  Some  of  the  evidence  tended  to  show  greater 
damage  than  could  have  been   inflicted  by  this  defendant* 
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because  all  of  the  cattle  in  the  9  cars  that  were  in  the  wreck 
did  not  amount  to  one  half  of  the  22  cars  that  were  said  to 
be  damaged  one  half. 

Under  this  state  of  the  evidence,  the  Missouri,  Kansas  & 
Texas  Company  requested  the  court  to  give  the  following 
iDjarytoiife  instruction:  **  If  you  believe  from  the  evidence 
ll^t  b ^ eoUi-  ^^^^  ^^^  defendant,  the  Missouri,  Kansas  &  Texas 
ston-iBstrac-  Railway  Company  of  Texas,  is  liable  to  plaintiff  in 
tioBMtoiia-  any  amount;  and  if  you  further  believe  from  the 
tranJportUg'  evidence  that  none  of  the  plaintiff's  cattle  were 
conpauy.  routcd  or  billed  over  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  and  that  none  actually  passed 
over  its  line;  and  if  you  further  believe  from  the  evidence 
that  there  were  but  thirteen  cars  of  cattle  in  the  train  wrecked 
at  Eureka,  at  the  junction  of  the  Houston  &  Texas  Central 
Railroad  Company  and  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas,  and  that  the  injury  and  damage  done 
at  said  wreck  was  the  only  injury  for  which  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas  is  in  any  way 
responsible, — then,  in  considering  the  liability,  if  any,  of  the 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  you 
will  confine  your  inquiry  to  the  extent  of  the  damage  done  to 
plaintiff's  cattle  in  said  wreck/* 

The  court  charged  the  jury,  in  general  terms,  that  if  they 
found  that  by  reason  of  the  negligence  of  either  of  the  de- 
fendant companies  appellee's  cattle  were  injured,  to  find 
against  such  defendant  company  or  companies,  whose  negli- 
gence was  the  proximate  cause  of  the  injury,  and  no  further 
against  either  of  said  companies;  but,  in  view  of  the  evidence, 
and  owing  to  the  fact  that  the  liability  of  the  Missouri,  Kansas 
&  Texas  company  is  of  a  different  nature  from  that  of  the 
other  companies,  the  specific  charge  as  requested  should  have 

been  given. 

The  shipment  was  interstate.  It  was  on  a  through  rate 
from  Beaumont,  Tex.,  to  Pond  Creek,  Ind.  T.,  and  the  limi- 
tation on  the  liability  of  the  several  carriers  to  their  own  lines 
did  not  prevent  it  from  being  so.  The  lawful  limi- 
Jt*p«uiion  tations  contained  in  the  bill  of  lading  issued  by  the 
limiting  lu*  Texas  &  New  Orleans  Railway  Company  inured  to 
biiityofeom-  ^j^^  benefit  of  the  connecting  carriers;  and,  the 
^"''  shipment  being  interstate,  our  statute  (Rev.    St. 

art.  278),    prohibiting   common   carriers  from   limiting  their 


^  *j^^]  OARRIEKS  OF  UVE  STOCK  637 

Williams  «.  Houston  &  T.  C.  R.  Co.        Injury  in  Transit 

liability  at  common  law  does  not  apply.  In  the  absence  of  a 
restraining  statute,  a  common  carrier  may  contract  with  the 
shipper  for  such  limitations  upon  its  liability  as  they  may 
agree  on,  provided  that  they  are  reasonable  and  just,  and  not 
contrary  to  public  policy.  The  law  will  not  permit  a  common 
carrier  to  limit  its  liability  for  injuries  resulting  from  its  own 
negligence  or  that  of  its  servants,  as  that  would  be  an  un- 
reasonable limitation.  The  liability  of  the  appellants  in  this 
case  was  made  to  depend  upon  their  negligence,  and  it  will 
not  be  necessary  for  us  to  pass  upon  the  effect  of  the  bill  of 
lading  any  further  than  necessary  to  dispose  of  the  question 
raised  by  the  seventh  assignment  of  error  in  the  brief  of  the 
appellant  Central  Company,  to  the  effect  that  a  stipulation  in 
the  bill  of  lading  that,  in  case  of  loss  or  injury  affecting 
appellee's  cattle,  the  damages  should  be  measured  by  the 
market  value  of  the  cattle  at  the  time  and  place  of  shipment. 
The  court  below  was  requested  to  so  instruct  the  jury.  In 
the  absence  of  negligence,  a  more  difficult  question  would  be 
presented;  but  our  supreme  court  has  refused  to  follow  Hart 
^.  Railway  Co.,  112  U.  S.  331,  and  other  cases  in  the  same 
line,  and  has  laid  it  down  as  the  rule  that,  when  a  carrier 
receives  freight,  any  contract  which  relieves  from  liability  for 
its  full  value,  if  lost  through  the  carrier's  negligence,  violates 
the  wholesome  rule  so  long  and  well  established  in  other 
cases,  in  which  the  carrier  attempts  by  contract  to  relieve 
itself  from  liability  for  the  negligence  of  itself  or  employes. 
Railway  Co.  v.  Maddox,  75  Tex.  300.  See,  also,  Railway 
Co.  V.  Edwards,  78  Tex.  307;  Railway  Co.  v.  Ball,  80  Tex. 
605;  Railway  Co.  v.  Greathouse,  82  Tex.  108;  Railway  Co. 
V.  Robbins,  4  Willson,  Civ.  Cas.  Ct.  App.  §  43. 

This  stipulation  being  held  void  as  unreasonable,  it  is  not 
necessary  to  pass  upon  the  admissibility  of  the  testimony  of 
H.  G.  Williams,  that  there  was  no  consideration  for  the  con- 
tract shown  by  the  bill  of  lading. 

Upon  the  measure  of  damages  the  court  instructed  the  jury 
that;  **  If  you   find   for  plaintiff,   you   may  consider  as  the 
measure  of  damages  the  fair  market  value   at   Pond   Creek, 
Indian  Territory,  at  the  time  when  same  should 
have  been  delivered,  of  such  cattle  as  were  killed  Measareof 
by  such  negligence;  and  if  you  find  some  of  the  d»"*flrei. 
cattle  were  injured  by  such  negligence,  and  after- 
wards delivered  to  plaintiff  at  Pond  Creek,  and  plaintiff  cared 
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for  and  kept  same  until  they  were  reasonably  in  condition  to 
sell,  and  then  sold  same  for  the  best  price  he  could  obtain 
therefor,  and  that  such  cattle  at  Pond  Creek,  when  they 
should  have  arrived,  and  in  the  condition  they  should  have 
arrived  in  but  for  such  negligence,  you  will  find  further  for 
plaintiff,  for  such  amount  as  the  evidence  shows  was  the 
difference  between  their  market  value  at  Pond  Creek,  in  such 
condition,  and  at  such  time  as  they  should  have  arrived,  and 
the  price  for  which  they  were  actually  sold ;  and  you  may,  in 
this  connection,  find  for  expenses,  if  any,  reasonably  and 
necessarily  incurred  in  caring  for  such  cattle  after  arrival  at 
Pond  Creek  until  they  were  sold.*' 

Both  of  the  appellants  requested  the  following  instruction: 
**  If  you  believe  from  the  evidence  that  the  plaintiff's  cattle, 
or  any  part  of  the  same,  were  injured,  while  en  route  from 
Beaumont,  Texas,  to  Pond  Creek,  Indian  Territory,  but  were 
not  killed,  and  if  you  further  believe  from  the  evidence  that 
it  was  the  purpose  of  the  plaintiff  at  the  time  of  making  the 
shipment  to  pasture  these  cattle  in  the  Indian  Territory,  until 
they  were  in  condition  to  put  on  the  market,  then  you  will  as- 
certain the  actual  damage  which  said  injured  cattle  sustained; 
and  in  arriving  at  such  actual  damage,  you  will  estimate  from 
the  evidence  the  market  value  of  these  cattle  at  the  time  and 
place  they  would  have  been  on  the  market,  had  they  been 
uninjured,  and  their  market  value  at  the  time  and  place  they 
were  actually  marketed,  after  having  been  injured,. and  the 
differences  in  these  two  prices,  plus  any  extra  expense  that 
may  have  been  incurred  in  caring  for  these  injured  animals, 
will  be  the  measure  of  damages,  so  far  as  these  injured  cattle 
are  concerned." 

Error  has  been  assigned  upon  the  action  of  the  court  in 
giving  the  charge  above  set  out  and  in  refusing  the  requested 
instruction.  We  think  after  careful  consideration,  that  the 
safest  rule  for  the  measure  of  damages  that  should 
Meaiureof  apply  in  this  case  is  the  one  commonly  adopted, 
tinaed.  which  IS  the  market  value  of  such  of  the  cattle  as 

were  never  delivered  at  the  place  of  destination  at 
the  time  and  in  the  condition  in  which  they  should  have 
arrived  there,  less  freight  charges,  if  they  had  not  been  paid ; 
and,  as  to  such  of  the  cattle  as  were  injured,  the  difference 
between  their  market  value  in  the  condition  in  which  they 
were  delivered  and  that  in  which  they  should  have  been  de- 
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livered  at  Pond  Creek  and  at  the  time  they  arrived,  less 
unpaid  freight  charges,  if  any.  There  was  no  delay  in  the 
delivery  of  the  cattle  to  be  accounted  for  in  estimating  the 
measure  of  damages.  There  was  evidence  that  they  were 
cattle,  in  good  condition,  had  a  market  value  at  Pond  Creek, 
and  that  they  were  damaged  one  half;  and  there  was  evidence, 
on  the  other  hand,  that  they  had  no  market  value  there.  In 
the  latter  event,  proof  should  be  resorted  to  of  their  value  in 
the  nearest  market.  If  there  was  no  market  for  the  injured 
cattle,  as  the  evidence  tended  to  show,  and  if,  by  reasonable 
care  and  attention  at  a  reasonable  expense  on  the  part  of  the 
owner,  and  within  a  reasonable  time,  the  damages  could  have 
been  mitigated,  and  reduced  from  the  estimate  thereof,  by  a 
recuperation  of  the  cattle,  it  seems  to  us  that  it  would  be 
proper  for  the  jury  to  take  such  fact  into  consideration  also; 
and  it  was,  therefore,  not  improper  for  the  court  to  so  instruct 
them.  But  in  such  case  the  appellants  should  not  be  made  to 
pay  the  entire  expense  of  caring  for  the  entire  herd  until  all 
the  cattle  were  sold,  but  only  such  extra  expense  as  was 
necessary  to  recuperate  the  cattle.  This  expense,  of  course, 
should  be  added  to  the  difference  in  the  value  of  the  cattle  at 
Pond  Creek  in  the  condition  in  which  they  should  have  arrived 
and  their  value  when  recuperated.  There  is  much  less  uncer- 
tainty in  the  rule  we  have  stated  than  in  the  measure  of 
damages  proposed  by  the  appellants. 

The  third  and  thirteenth  assignments  of  error  are  upon  the 
admissibility  of  the  evidence  received  as  to   market   value. 
Williams  stated  that  the  cattle  had  a  market  value  at  Pond 
Creek;    that  buyers  from  other  places  would  go   .       ^ 
there;  and  that  he  knew  the  market  value  by  quo-  wiUMMtto 
tations.    All  of  his  evidence  taken  together  renders  pwt*  market 
him  competent  to  testify  as  to  the  market  value  of  ^■'■•* 
the  cattle  at  Pond  Creek.     But  Frost's  testimony  was  clearly 
inadmissible.    Without  showing  any  knowledge  of  the  matter 
he  said:  **  I   expect   that  4-year  old  steers,  on  the  22d   of 
April,  last  year,  at  Ponca  or  Pond  Creek,  would  sell  for  $25 
per  head.     They  cost  something  like  $  1 5  here.  *  *     Neither  did 
Baker  qualify  himself  to  testify  as  what  the  average  net  loss 
on  such  shipments  should   be,    even  if   such   evidence   was 
admissible.     The  bills  of  exceptions  do  not  properly  present 
the  questions  sought  to  be  raised  upon  the  admission  of  evi- 
dence as  shown  by  the  seventeenth,  eighteenth,  and  twentieth 
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assignment  of  error.     It  is  not  stated  what  the  grounds  were 
upon  which  the  evidence  was  objected  to. 

We  are  of  the  opinion  that  if  the  collision  occurred  without 
negligence  on  the  part  of  the  employes  of  the  Central  Com- 
pany contributing  thereto,  defendant  would  have  a  right  to 
recover  over  against  the  Missouri,  Kansas  &  Texas 
Kightoofeon-  Railway  Company,  if  it  was  the  result  of  negligence 
paniM  inter  M.  on  the  part  of  th^  employes  of  that  company  to 
the  extent  of  the  injury  inflicted  by  the  collision. 
But,  if  the  collision  was  the  result  of  the  negligence  of  the 
Central  Company's  employes,  or  of  those  of  both  companies, 
there  can  be  no  recovery  over.  The  issue  was  made  by  the 
pleadings,  and  should  have  been  submitted  to  the  jury. 

It  is  not  thought   necessary  to  pass  on  any  of  the  other 
•questions  raised. 

Appellee  has  filed  a  motion  to  strike  out  the  statement  of 
facts,  because  it  was  not  made  in  accordance  with  the  rules  72 
to  78  of  the  supreme  court  for  the  district  and  county  courts, 
(20  S.  W.  Rep.  XVI)  which  require  a  condensed  statement 
of  the  facts  proved.  The  statement  of  facts  in 
«ppe»ir*"  ^^^  record  appears  to  be  the  notes  of  the  ste- 
nographer who  took  down  the  testimony  of  the  wit- 
nesses, written  out  in  detail,  though  in  narrative  form,  and 
is  not  made  up  at  all  in  compliance  with  the  rules.  We  know 
of  no  case,  however,  where  the  supreme  court,  or  either  of  the 
courts  of  civil  appeals,  has  struck  out  a  statement  of  facts  for 
a  failure  to  comply  with  the  rules;  and,  without  attempting 
to  lay  down  a  rule  as  to  what  should  be  done  when  the  rules 
have  not  been  observed  in  making  up  statements  of  facts,  we 
overrule  the  motion  to  strike  out,  but  do  so  at  the  cost  of  the 
appellants,  and  will  require  them  also  to  pay  the  cost  of  copy- 
ing the  statement  of  facts  into  the  transcript. 

It  having  been  agreed  that  the  bills  of  lading  should  not  be 
copied  into  the  statement  of  facts,  but  that  reference  should 
be  made  to  them  as  attached  to  the  pleadings,  the  omission 
to  insert  them  at  the  end  of  the  pleading  and  inserting  them 
at  the  end  of  the  statement  of  facts  is  immaterial. 

For  the  errors  indicated  in  the  opinion,  the  judgment  of 
the  court  below  will  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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(1)  Carriers  of  Live  Stock— Construction  of  Contracts  of  Carriage — 
Law  of  Flcue — Failure  to  Plead  or  Prove  Foreign  Law. — A  contract 
for  the  transportation  of  live  stock  is  governed  by  the  law  of  the 
state  wherein  it  is  entered  into,  but  where  in  an  action  in  another 
state  tor  its  breach  the  law  of  the  foreign  state  is  neither  pleaded 
nor  proven,  the  law  of  the  former  will  apply.  Missouri,  K.  &  T.  R. 
Co.  V.  Cocreham,  (Tex.)  30  S.  W.  Rep.  11 18. 

Same — Same — Limitation  of  Liability—  Interference  with  Interstate 
Commerce. — Section  196  of  the  Kentucky  constitution,  prohibiting 
common  carriers  from  contracting  for  relief  from  their  common-law 
liability,  is  not  void  because  conflicting  with  the  interstate  commerce 
clause  of  the  constitution  of  the  United  States.  Ohio  &  M.  R.  Co. 
IK  Tabor,  (Ky.)  32  S.  W.  Rep.  168. 

Same — Same — Same — Notice  of  Injury  and  Claim  for  Damages, — 
A  stipulation  in  a  contract  for  the  transportation  of  cattle  that  writ- 
ten notice  of  injury  to  the  cattle  or  claim  for  delivery  shall  be  given 
to  the  company  before  the  cattle  are  unloaded  or  mixed  with  other 
cattle,  otherwise  the  shipper  not  to  recover  more  than  a  fixed  sum 
agreed  on  as  the  value  of  the  cattle,  is  violative  of  Const.  Ky.  §  196, 
which  provides  that  no  common  carrier  shall  be  permitted  to  con- 
tract for  relief  from  its  common-law  liability.  Ohio  &  M.  R.  Co.  v. 
Tabor,  (Ky.)  32  S.  W.  Rep.  168. 

Same — Same — Same. — A  contract  for  the  carriage  of  live  stock 
which  requires  notice  of  claims  for  damages  to  be  given  before  the 
stock  is  removed,  as  a  condition  precedent  to  the  right  to  recover 
damages  for  loss  or  injury,  is  violative  of  the  act  of  March  10,  1891. 
Gulf  C.  &  S.  F.  R.  Co.  V.  Yates,  (Tex.)  32  S.  W.  Rep.  355. 

Same — Same — Same  —  Validity  of  Stipulation  Limiting  Time  for 
Bringing  Suit. — A  requirement  in  a  contract  for  the  shipment  of  live 
stock  that  suit  be  brought  thereon  within  40  days,  is  void  because  in 
conflict  with  the  act  of  Mar.  4,  1891,  which  provides  that  it  shall  be 
unlawful  for  any  person  to  limit  by  stipulation  in  a  contract  the  time 
for  the  bringing  of  an  action  thereon  to  a  shorter  period  than  two 
years.  St.  Louis  S.  W.  R.  Co.  v,  Williams,  (Tex.)  32  S.  W.  Rep. 
225. 

Same — Same  —  Same  —  Validity  of  Act  Prohibiting  Stipulations 
Limiting  Time  for  Bringing  Suit — The  Texas  act  of  March  4,  1891, 
by  which  any  person,  firm,  or  corporation  was  forbidden  to  enter 
into  a  contract  limiting  the  time  in  which  to  sue  to  a  shorter  period 
than  two  years,  is  binding  as  well  in  interstate  as  in  domestic  ship- 
ments, and  is  not  an  attempt  to  regulate  interstate  commerce.  Reeves 
V.  Texas  &  P.  R.  Co.,  (Tex.)  32  S.  W.  Rep.  920. 

Sz,m9— Liability  of  Company  for  Injury  to  Cattle  by  Overcrowding. — 
A  railroad  company  is  not  liable  for  damages  to  cattle  because  of 
overloading  the  cars  in  which  they  are  transported  so  as  to  un- 
necessarily crowd  them,  if  while  the  cars  are  being  loaded  the  ship- 
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pers  have  knowledge  that  they  are  being  overcrowded.  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Word,  (Tex.)  32  S.  W.  Rep.  14,  citing  Railway  Co. 
V,  Daggett,  (Tex.)  28  S.  W.  Rep.  525  ;  Railway  Co.  v.  Edwards,  78 
Tex.  308. 

The  majority  of  the  court,  per  Head,  J.,  stated  on  this  branch  of  the 
case :  "  Had  defendants  in  error  [plaintiffs],  relying  upon  statements  of 
the  agent  of  the  railway  company  that  the  cars  were  34  feet  in  leng^, 
placed  therein  the  proper  number  for  those  of  that  size,  without  having 
it  called  to  their  attention  that  they  were  in  fact  being  overloaded,  the 
company  would  of  course  be  liable  for  the  damage  thus  caused;  but 
even  under  such  circumstances,  as  soon  as  the  overcrowded  condition 
of  the  cattle  should  be  discovered  it  would  be  the  owners'  duty  to  adopt 
all  reasonable  means  to  make  the  damage  as  light  as  possible.  Railway 
Co.  V.  Daggett,  supra.  It  is  true  Word  [one  of  the  plaintiffs]  testifies 
that  he  did  ask  the  agent  to  unload  the  cattle  and  let  him  leave  some  of 
them,  which  he  refused  to  do ;  and,  had  the  jury  under  appropriate  in- 
structions so  found,  we  are  not  prepared  to  hold  that  their  verdict  should 
be  disturbed.  Railway  Co.z/.  Kemp,  (Tex.  Civ.  App.)  30  S.  W.  714.  The 
evidence  upon  this  issue  was,  however,  sharply  contradictory,  and  this 
conflict  was  not  submitted  to  the  jury.  The  jury  was  instructed  '*  that 
if  said  cattle  were  loaded  by  plaintiffs,  and  were  loaded  too  many  in  the 
cars,  and  plaintiffs  knew  that  said  cattle  were  being  overloaded,  or  that 
the  cars  were  not  of  sufficient  capacity  in  size  to  carry  said  cattle  safely 
and  properly,  or  by  the  use  of  ordinary  diligence  could  have  ascertained 
the  facts,  then  the  plaintiffs  would  not  be  entitled  to  recover  for  damages 
on  account  of  overloading  said  cattle."  As  we  have  seen,  under  the  un- 
disputed evidence  the  verdict  should  have  been  for  the  defendant  upon 
this  issue.  If,  under  their  own  evidence,  defendants  in  error  have  a  case 
at  all,  it  is  because  they  were  induced  by  the  statements  of  the  agent  of 
the  company,  in  connection  with  the  contract  they  had  with  it,  to 
load  their  cattle  in  the  cars,  believing  them  to  be  larger  than  they  really 
were,  and  were  refused  permission  to,  unload  them  after  the  danger  was 
discovered.  The  fact  that  the  contract  called  for  cars  34  feet  long  would 
not  authorize  defendants  in  error  to  put  in  those  actually  furnished  the 
usual  number  for  cars  of  that  size,  after  they  discovered  it  could  not  prop- 
erly be  done.  Under  such  circumstances,  they  should  properly  load  the 
cars  actually  tendered,  and  hold  the  company  for  the  damage  caused  by 
its  breach  of  the  contract  to  furnish  larger  ones." 

Same — Liability  of  Company  for  Injury  to  Cattle  Detained  withcut 
Food  because  of  Refusal  to  Pay  Unlawful  Freight  Charge, — A  shipper 
demanded  cattle  on  their  arrival  at  their  destination,  but  the  agent 
of  the  company  exacted  as  a  condition  of  delivery  the  payment  of  a 
greater  freight  charge  than  was  due,  and  on  the  payment  being  re- 
fused the  company  retained  the  cattle  until  the  next  day  without 
food.  Held^  -that  the  shipper  might  recover  for  loss  of  weight 
caused  by  the  act  of  the  company.  St.  Louis  S.  W.  R.  Co.  v. 
Williams,  (Tex.)  32  S.  W,  Rep.  225. 

(2)  Actions  for  Breach  of  Contract  for  Transportation  of  Live  Stock— 
Sufficiency  of  Complaint — Allegations  of  Damages, — In  Missouri,  K.& 
T.  R.  Co.  V,  Cocreham,  (Tex.)  30  S.  W.  Rep.  11 18,  the  allegations 
in  the  complaint  as  to  damages  were  as  follows:  ''  Plaintiff  says  that 
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if  the  said  mules  had  been  transported  from  said  city  of  Clinton  to 
said  City  of  Heame,  via  said  city  of  Waco,  over  said  lines  of  rail- 
road, with  diligence  and  reasonable  dispatch,  then  he  would  have 
been  able  to  sell  them  in  the  market  at  and  in  the  vicinity  of  said 
city  of  Heame,  and  to  his  pecuniary  advantage  at  once  upon  their 
arrival  there;  but  that,  in  consequence  of  the  delay  occasioned  by 
the  aforesaid  negligent,  oppressive,  and  tortious  conduct  of  the  de- 
fendant, he  was  not  able  to  sell  said  mules  when  he  reached  said 
city  of  Hearne,  but  lost  the  opportunity  to  sell  them  on  that  ac- 
count; that  he  was  thereby  put  to  great  inconvenience,  expense,  and 
loss  of  time,  and  compelled  to  drive  said  mules  from  place  to  place 
seeking  a  market  for  them,  and  whereby  they  were  much  reduced  in 
value.  He  was  put  to  extra  expenses  in  driving  and  feeding  said 
mules  from  place  to  place  to  the  amount  of  $ioo,  and  he  suffered 
loss  of  time  of  the  value  of  $ioo,  and  said  mules  were  depreciated  in 
value  to  the  amount  of  $300,  all  in  consequence  of  the  aforesaid 
wrongful  acts  of  defendant,  and  to  his  actual  damage  in  the  sum  of 
^500,"  and  it  was  held  that  the  complaint  was  not  demurrable  be- 
cause failing  to  sufficiently  set  out  the  items  of  damages. 

Ssltixb— Reply  as  Admission  of  Defence  in  Answer. — In  an  action 
to  recover  for  injuries  to  a  shipment  of  live  stock,  the  defendant 
company  first  denied  generally  and  next  set  up  a  written  contract 
containing  a  stipulation  limiting  its  liability,  and  a  further  stipula- 
tion that  it  should  not  be  held  liable  for  loss  or  damage  unless  claim 
was  made  upon  one  of  its  agents  within  thirty  days  from  the  date  of 
its  contract,  and  also  alleged  that  no  written  notice  or  claim  had 
been  made  at  any  time.  Plaintiff  in  reply  pleaded  that  "  the  above 
conditions  set  out  in  said  contract  are  void,  are  not  in  accord  with 
the  law  of  the  state  of  Iowa;  that  they  are  opposed  to  public  policy 
and  are  void.'*  Held  that  there  was  no  admission  of  the  truth  of 
the  defences  pleaded  in  the  answer.  Nichols  v,  Chicago,  G.  W.  R. 
Co.,  (Iowa)  62  N.  W.  Rep.  769. 

Same — Competency  of  Witness  to  Prove  Market  Value  of  Stock, — 
A  person  who  has  sold  stock  at  a  certain  time  and  place,  and  whose 
knowledge  of  the  market  values  was  gained  by  meeting  parties  who 
had  sold  a  great  deal  of  like  stock,  is  competent  to  testify  as  to  the 
market  value  of  similar  stock  at  the  same  place  a  few  days  prior  to 
the  sales  by  him.  Missouri,  K.  &  T.  R.  Co.  v.  Cocreham,  (Tex.)  30 
S.  W.  Rep.  1 1 18. 

Same — Evidence — Presumption  Arising  from  Fact  of  Defect  in  Car. 
— Where  the  proof  tends  to  show  that  cattle  were  injured  by  the 
breaking  of  the  floor  of  the  car  in  which  they  were  being  trans- 
ported, and  upon  arrival  of  the  car  at  its  destination  there  was  a 
large  break  in  the  car  floor,  it  devolves  upon  the  company  to  show 
that  the  breakage  was  not  the  cause  of  the  injury  complained  of. 
Ohio  &  M.  R.  Co.  V.  Tabor,  (Ky.)  32  S.  W.  Rep.  168. 

The  court  said  :  "  The  proof  conduces  to  show  that  the  injury  com- 
plained of  was  the  result  of  the  floor  of  the  car  breaking.     Certain  it  is 
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that  when  the  car  reached  Cincinnati  there  was  a  large  break  in  the 
floor  of  the  car  containing  the  cattle.  Public  policy,  as  well  as  the 
weight  of  authority,  requires  that  the  carriers,  in  such  cases,  must  show 
that  the  iiijnry  was  not  caused  by  the  breakage,  else  they  will  be  liable 
for  such  injuries  or  damage  as  may  accrue  to  the  stock,  when  it  appears 
that  such  breakage  would  reasonably  cause  the  injuries  or  damage  shown 
to  have  occurred," 

Same  —  Same — Inference  Arising  from  Fact  of  Injury.  —  In 
Schaeffer  v.  Philadelphia  &  R.  R.  Co.,  i68  Pa.  St.  209,  which  was  an 
action  to  recover  for  injuries  to  a  shipment  of  young  mules  and  colts 
on  the  question  as  to  the  proof  of  the  cause  of  the  injury,  the  court 
said:  "  There  was  no  evidence  of  an  injurious  accident  to  the  train, 
nor  was  there  any  direct  evidence  of  improper  or  negligent  hand- 
ling of  the  cars.  Injury  to  the  contents  of  a  car  may,  however,  fur- 
nish ground  for  an  inference  of  want  of  ordinary  care  in  transporta- 
tion. Express  Co.  v.  Sands,  55  Pa.  St.  140;  Grogan  v.  Express  Co., 
114  Pa.  St.  523;  Phoenix  Pot  Works  v,  Pittsburgh  &  L.  E.  R.  Co., 
139  Pa.  St.  284;  Buck  z/.  Railway  Co.,  150  Pa.  St.  170;  Railroad  Co. 
7'.  Eby,  22  Wkly.  Notes  Cas.  92.  There  is  no  reason  why  this  rule, 
with  proper  limitations,  should  not  apply  to  animate  objects.  It,  of 
course,  would  have  no  application  in  the  case  of  injuries  which  are 
such  as  animals  voluntarily  inflict  upon  each  other,  or  which  cannot 
be  accounted  for,  or  which  can  be  satisfactorily  explained  on  any 
other  ground  than  that  of  negligence  in  managing  the  train;  nor  in 
cases  of  death  from  natural  causes,  or  causes  entirely  unknown,  as 
in  Railroad  Co.  z'.  Raiordan,  119  Pa.  St.  577." 

Same — Same — Same, — In  an  action  for  injuries  to  a  live-stock 
shipment  caused  by  the  burning  of  the  car  in  which  the  stock  was 
being  transported,  plaintiff  showed  the  burning  and  damages,  and 
that  the  fire  was  not  caused  by  the  negligence  of  his  employe  in 
charge  of  the  stock,  and  it  was  held  ihdX  Ql prima  facie  case  had  been 
made  against  the  railway  company,  and  that  the  company  having 
failed  to  rebut  it,  plaintiff  was  entitled  to  recover.  St.  Louis 
&  S.  F.  R.  Co.  V,  Parmer,  (Tex.)  30  S.  W.  Rep.  1109,  citing  Ryan  v. 
Railway  Co.,  65  Tex.  13;  Railway  Co.  v,  Scott,  4  Tex.  Civ.  App.  76; 
Railway  Co.  v.  Swift,  12  Wall.  262;  Missouri  Pac.  Ry.  Co.  z\  China 
Manuf'g  Co.,  79  Tex.  26. 

Same — Same — Burden  of  Proof  as  to  Limitation  of  Common  Law 
Liability. — In  an  action  against  a  railroad  company  founded  upon 
the  common-law  liability  of  a  carrier  of  live  stock,  the  burden  of 
proof  as  to  any  limitation  thereof  rests  with  the  defendant;  and, 
unless  it  is  admitted  or  clearly  established  by  proof,  the  question  is 
necessarily  for  the  jury.  Schaeffer  v.  Philadelphia  &  R.  R.  Co.,  168 
Pa.  St.  209. 

Swn\B—Same — Admissibility  of  Opinion  Evidence. — In  an  action  to 
recover  for  injuries  to  a  shipment  of  young  mules  and  colts  from  a 
point  in  Kentucky  to  a  point  in  Pennsylvania  testimony  was  pre- 
sented to  show  that  the  animals  were  in  good  condition  and  unin> 
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jured  when  they  were  received  at  Harrisburgh,  in  the  latter  state, 
that  the  injuries  were  of  recent  occurrence,  and  not  such  as  the 
animals  would  have  inflicted  upon  each  other,  except  involuntarily 
if  they  were  thrown  down  and  trampled  and  jammed  together  by  a 
collision  or  rough  handling  of  the  cars,  and  it  was  held  that  wit- 
nesses who  had  been  for  years  engaged  in  shipping  mules,  who 
k..ew  their  habits  and  disposition,  and  the  causes  likely  to  lead  to 
their  injury  while  on  board  cars,  and  who  saw  the  mules  when  they 
were  unloaded,  were  properly  allowed  to  express  their  opinions  as  to 
the  cause  of  the  injuries,  leaving  the  value  of  their  opinions  for  the 
jury  to  determine.  Schaeffer  v,  Philadelphia  &  R.  R.  Co.,  i68  Pa. 
St.  209. 

Same — Same — Admissibility  of  Evidence  of  Arrival  of  one  Shipment 
at  Destination  to  Sho7V  Delay  in  Transportation  of  other  Cattle  Shipped 
at  same  Time. — In  an  action  to  recover  for  damages  caused  by 
delay  in  the  transportation  of  cattle,  it  appeared  that  a  portion  of 
the  cattle  was  shipped  by  the  initial  carrier  as  agreed,  but  that  the 
other  portion  was  sent  to  their  destination  over  a  different  connect- 
ing line,  thereby  causing  the  delay  complained  of.  Ileldj  that  evi- 
dence was  properly  admissible  af  the  time  of  arrival  of  the  cattle 
carried  as  agreed,  for  the  purpose  of  showing  delay  in  the  transpor- 
tation of  the  others.  Texas  &  P.  R.  Co.  v.  Boggs,  (Tex.)  30  S.  W. 
Rep.  1089. 

Same — Same — Admissibility  of  Evidence  of  Price  Received  for  Ship- 
ment to  Corroborate  Evidence  of  Market  Value, — Evidence  of  the 
price  actually  received  for  a  shipment  of  live  stock  at  its  destina- 
tion is  admissible  for  the  purpose  of  corroborating  evidence  of  the 
market  value  of  the  stock  at  the  same  place.  Reeves  v.  Texas  & 
P.  R.  Co.,  (Tex.)  32  S.  W.  Rep.  920. 

Same — Same — Proof  of  Market  Value  of  ^Stock — Admissibility  of 
Proof  of  Condition  and  Weight  at  Time  of  Purchase, — As  a  circum- 
stance tending  to  prove  the  value  of  cattle  injured  by  the  negligence 
of  a  railroad  company,  proof  is  admissible  of  their  condition  and 
weight  at  the  time  of  their  purchase.  St.  Louis  S.  W.  R.  Co.  v. 
Williams,  (Tex.)  32  S.  W.  Rep.  225. 

SsLtne—Proj'ince  of  Jury  on  Proof  of  Injury  and  Defective  Condition 
of  Car. — In  Chicago,  St.  P.  M.  &  O.  R.  Co.  v,  Deaver,  (Neb.)  63 
N.  W.  Rep.  790,  it  appeared  that  plaintiff  on  loading  his  cattle  dis- 
covered that  the  cross-bar  of  one  of  the  doors  was  cracked,  and 
the  iron  fastenings  at  the  bottom  thereof  were  broken  so  that  the 
door  could  not  be  securely  closed,  but  would  swing  outward  at  the 
bottom,  that  the  attention  of  the  agent  of  the  company  was  di- 
rected to  the  condition  of  the  car,  but  that  no  effort  was  made  to 
repair  it;  that  on  the  arrival  of  the  car  at  its  destination  it  was 
discovered  that  one  of  the  steers  shipped  therein  had  broken  his  leg, 
and  on  this  evidence  the  question  was  submitted  to  the  jury 
whether  such  injury  was  the  natural  and  proximate  result  of  the  al- 
leged negligence  of  the  defendant,  and  it  was  held  that  as  the  cir- 
2  (N.  B.)  A.  &  E.  R.  Cos.— 85 


546  CARRIERS  OF  LIVE  STOCK  C^^^" 

STjiig  fttoS  Heuraphreus  v,  F.  E.  &  M.  V.  R.  Co. 

cumstances  of  the  case,  including  the  character  of  the  injury  and 
the  condition  of  the  door  of  the  car,  tended  strongly  to  sustain  the 
contention  of  the  plaintiff,  that  the  finding  in  his  favor  would  not 
be  disturbed  on  the  ground  that  it  was  unsupported  by  the  evi- 
dence. 

Same — Same — Admissibility  of  Proof  of  Damages  for  Delay  not 
Caused  by  Company,— \n  an  action  for  damages  alleged  to  have  ac- 
crued to  a  shipment  of  cattle  because  of  delay  in  selling  them  after 
they  had  reached  their  destination,  it  appeared  that  the  cattle  had 
been  transported  by  the  initial  carrier  to  a  certain  point  together 
with  another  lot  of  cattle  under  an  agreement  to  transport  both  lots 
by  a  particular  connecting  line  to  their  destination;  that  at  the  end 
of  its  line  the  initial  carrier  forwarded  the  lot  of  cattle  in  question  as 
agreed,  but  the  other  lot  was  shipped  by  a  different  route  and  were  ac- 
companied by  the  owner  thereof  who  had  also  purchased  the  first-men- 
tioned lot  en  route.  Held^  that  it  was  error  to  admit  testimony  as  to 
damages  to  the  cattle  which  had  reached  their  destination  on  time 
by  the  route  agreed  because  of  the  delay  in  selling  them  for  the 
reason  that  their  owner  who  had  bought  them  en  route  had  gone 
over  another  line  and  been  delayed  in  reaching  his  destination. 
Texas  &  P.  R.  Co.  v,  Boggs,  (Tex.)  30  S.  W.  Rep.  1089. 

(3)  Same — Measure  of  Damages  for  Negligent  Transportation — 
Market  Value  at  Destination, — Where  it  appears  that  the  destination 
of  stock  for  a  certain  place  as  the  place  of  sale  was  within  the  con- 
templation of  the  parties  at  the  time  the  contract  was  made,  it 
is  proper  to  consider  the  market  value  at  that  place  in  measuring 
the  damages.  Reeves  v,  Texas  &  P.  R.  Co.,  (Tex.)  32  S.  W.  Rep. 
920;  Railway  Co.  v,  Eddins,  7  Tex.  Civ.  App.  116. 


Heumphreus  (Ella) 
Fremont,  Elkhorn  &  Missouri  Valley  R.  Co. 

{Supreme  Court  of  South  Dakota,  Dec,  28,  1895.) 

Carriage  of  Live  Stocic — Waiver  of  Stipulation  Requiring  Persons  Accom- 
panying Steele  to  Ride  in  Caboose.  — In  the  absence  of  knowledge  brought 
home  to  the  defendant,  or  of  anything  tending  to  show  that  contracts 
under  which  certain  witnesses  had,  in  isolated  cases,  shipped  live  stock 
over  portions  of  defendant's  railway,  provided  that  "  it  is  agreed  and 
understood  that  such  owner  and  shipper  shall  feed,  water,  and  take  care 
of  such  stock  at  his  own  expense  and  risk,"  and  "  persons  in  charge  of 
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live  stock,  who  are  passed  on  trains  with  it,  are  so  passed  to  take  care  of 
the  stock,  and  must  ride  in  the  caboose  attached  to  the  train,"  the  mere 
fact  that  they  had  ridden  in  the  car  witii  their  stock  is  no  evidence  of  a 
waiver  of  such  stipulation,  when  freely  entered  into  and  acted  upon  by 
the  shipper,     (f^ag-^ss^.) 

Same — Same — Injury  to  Person  Riding  in  Car  with  Stock  In  Violation  of 
Contract  of  Carriage — Contributory  Negiigencoi — Where  in  the  absence  of 
gross  negligence  on  the  part  of  the  company,  a  shipper  of  immigrant 
movables,  including  a  span  of  horses,  rides  in  the  car  with  his  property, 
over  the  objection  of  the  conductor  in  charge  of  the  train,  and  in  viola- 
tion of  a  contract  of  shipment,  in  which  he  expressly  agreed  to  ride  in 
the  caboose  attached  to  the  train,  and  by  reason  of  such  fact  alone  sus- 
tains a  fatal  injury,  he  is  guilty  of  contributory  negligence  sufficient  to 
defeat  a  recovery  for  such  injury.     (Pag^^  554.) 

Corson,  P. J.,  dissenting. 

Appeal  from  Pennington  county  circuit  court.     Reversed. 

John  B.  Hawley  and  J,  W.  Fowler^  for  appellant. 
Wood  &  Bue//,    (Crawford  &  De  Land,  of   counsel)  for 
respondent. 

Fuller,  J. — This  was  an  action  to  recover  damages  for 
the  loss  of  plaintiff's  husband,  who  is  alleged  to  have  been 
killed  by  the  negligence  of  defendant.  Plaintiff  had  judgment 
in  the  court  below,  and  the  defendant  appeals. 

The  shipping  contract  offered  in  evidence,  and  relied  upon 
measurably  by  respondent,  and  wholly  by  appellant,  was  for 
the  shipment  of  immigrant  movables,  including  a 
span  of  horses,  from  Rushville,  Neb.,  to  Hot 
Springs,  in  this  state,  and  contains  the  following  provisions: 
**  Persons  in  charge  of  live  stock,  who  are  passed  on  trains 
with  it,  are  so  passed  to  take  care  of  the  stock,  and  must  ride 
in  the  caboose  attached  to  the  train.  Persons  in  charge  of 
live  stock  are  prohibited  from  getting  on  or  off  the  cars,  or 
walking  over  them,  while  they  are  moving.  *  *  *  Persons 
who  are  thus  passed  are  passed  at  their  own  risk  of  injury 
from  any  cause  whatever.*'  This  contract  was  signed  by 
Charles  Heumphreus,  as  owner  of  the  property,  and  by  the 
agent  of  defendant  at  Rushville. 

The  conductor  in  charge  of  the  train  at  the  time  he  cart 
containing  the  property  of  Charles  Heumphreus  was  **  picked 
up  "  at  Rushville,  after  testifying  that  on  leaving  that  station, 
and  after  he  had  called  **  All  aboard!"  Mr.  Heumphreus 
asked  him  to  wait  until  he  could  get  into  his  car,  continued 
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as  follows:  '*  I  told  him   to  get  into  the  caboose;  that  was 
fmu  ^^^  place  for  him  to  ride ;  that  was  a  freight  train. 

He  got  into  the  caboose.  I  did  not  see  his  con- 
tract at  that  time.  I  saw  it  after  he  got  into  the  caboose  and 
I  commenced  to  take  up  tickets.  He  presented  the  contract 
as  authority  for  him  to  travel  on  that  train.  I  punched  it 
with  my  punch,  as  it  shows.  I  ran  that  train  to  Chadron, 
thirty-two  miles  from  Rushville.  I  didn't  come  north  of  that. 
That  was  the  end  of  my  division.  He  didn't  ride  all  the 
way  in  the  caboose  car  with  me.  I  didn't  see  him  any  more 
after  we  got  to  Hay  Springs.  I  don't  know  where  he  went." 
At  Chadron  the  crew  was  changed,  and  a  train  consisting  of  a 
caboose  and  13  cars,  including  the  one  containing  the  prop- 
erty above  mentioned,  was  "made  up,"  and  **  pulled  out  " 
of  that  station  on  schedule  time.  Nothing  appears  to  have 
been  seen  of  Mr.  Heumphreus  from  the  time  of  his  disappear* 
ance  at  Hay  Springs  until  a  derailment  of  a  portion  of  the 
train,  occasioned  by  the  striking  of  a  bull,  took  place,  about 
midway  between  the  stations  of  Smithwick  and  Buffalo  Gap, 
when,  by  jumping  from  the  car  in  which  his  property  was 
placed,  he  sustained  an  injury  which,  upon  the  following  day, 
resulted  in  death. 

As  disclosed  by  the  evideilce,  the  cause  of  and  attending 
circumstances  of  the  wreck  were  not  of  a  character  that  would 
sustain  an  imputation  of  gross  negligence  upon  the  part  of 
appellant's  employes  in  charge  of  the  train,  and  that  question 
was  not  submitted  to  the  jury.  The  engine  and  cars  of  which 
the  train  was  composed  were  in  good  order,  equipped  with  all 
proper  appliances,  operated  by  skilled  and  experienced  railroad 
men,  and  the  track,  including  rails  and  roadbed,  was  in  good 
condition.  Although  twenty-five  minutes  appears  to  have 
been  spent  in  running  the  train,  upon  a  uniform  down  grade, 
7i  miles  from  the  last  station  to  the  place  where  the  accident 
occurred,  there  is  a  conflict  in  the  evidence  as  to  its  r^te  of 
speed  when  a  portion  of  the  train  was  thrown  from  the  track 
and  Mr.  Heumphreus  jumped  from  his  car.  One  of  the 
plaintiff's  witnesses  testified  that  the  rate  was  25  or  30  miles 
per  hour,  and  a  large  number  of  other  witnesses  testified,  on 
the  part  of  defendant,  that  they  were  running,  at  that  time, 
from  18  to  20  miles  per  hour.  The  accident  occurred  upon  a 
clear  day,  and  at  a  point  upon  a  public  crossing  which  it  is 
claimed  might  have,  and  perhaps,  should  have  been  observed 
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by  men  in  charge  of  the  approaching  engine,  for  a  distance  of 
nearly  one  half  mile. 

Respondent's  evidence  is  to  the  effect  that  the  animal  struck 
was  in  the  rear  of  about  thirty  head  of  cattle,  all  of  which 
appeared  to  have  passed  over  the  track,  and  at  the  time  were 
upon  or  in  the  immediate  vicinity  of  the  company's 
right  of  way,  although  appellant's  engineer  testified  ^^^^^' 
that  he  saw  but  two.     While  it  appears  that  the 
engineer  and  trainmen  put  forth  every  possible  effort  to  avoid 
the  accident  after  the  animal  was  discovered  to  be  upon  the 
track,  counsel  for  respondent  maintain  that  they  were  negli- 
gent in  not  observing  earlier  so  large  a  number  of  cattle  in 
dangerous  proximity,  and  in  time  to  stop  the  train  and  pre- 
vent the  calamity  which  followed. 

Without  discussion  of  appellant's  evidence,  or  further  pur- 
suing the  question  as  to  the  ordinary  negligence  of  the  com- 
pany's employes,  we  will  assume  that  the  evidence  in  that 
regard,  uninfluenced  by  other  facts  and  circumstances,  was 
sufficient  to  go  to  the  jury,  and  direct  our  attention  to  what 
appear  to  be  the  controlling  questions  in  the  case. 

With  reference  to  the  engine  and  train,  the  exact  position 
of  the  car  occupied  by  the  husband  of  plaintiff  does  not 
clearly  appear.  The  engine  and  the  first  and  second  cars 
attached  thereto  remained  on  the  track,  the  next  five,  includ- 
ing the  car  of  immigrant  movables,  were  derailed,  leaving  the 
rear  half  of  the  train,  including  the  caboose,  upon  the  track. 
This  caboose  contained  cushioned  seats  for  27  passengers,  and 
there  were,  in  all,  but  5  occupants.  It  is  safer,  by  far,  to 
occupy  a  seat  in  the  caboose  at  the  rear  of  the  train,  than  to 
ride  in  a  freight  car  loaded  with  farm  machinery,  horses, 
household  effects,  provisions  and  poultry.  The  horses  came 
out  of  the  wreck  unharmed,  but  their  owner  jumped  from  the 
car  and  was  killed.  Had  he  remained  in  the  caboose,  he 
would  have  sustained  no  injury. 

Under  the  contract  the  company  was  liable  to  the  extent  of 
$100  per  head,  in  case  of  an  accident  resulting  in  death  or 
injury  to  the  horses;  that  is,  the  value  thereof  was  in  no  case 
to  be  estimated  at  a  greater  amount.  A  witness  who  stated 
that  he  had  never  shipped  horses  in  a  car  loaded  with  immi- 
grant movables  was  allowed  to  testify,  over  appellant's  objec- 
tion, that  four  years  prior  to  that  time  he  shipped  a  stallion 
for  a  short  distance  upon  appellant's  line  of  railway,  and  rode 
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in  the  car  with  the  horse.  He  further  testified  that  he  did 
not  know  what  kind  of  a  contract  he  had  with  the  company, 
and  it  does  not  appear  that  any  one  in  its  employ  gave  him 
permission  to  ride  with  the  horse,  or  knew  that  he  was  doing 
so.  Seven  years  before  the  trial  he  entered  into  a 
ftouwir*'  contract  at  Chicago  with  the  Chicago  &  North- 
western Railway  Company  for  the  shipment  of 
horses  in  less  than  a  car-load  from  that  city  to  Rapid  City, 
S.  D.,  and  rode  in  the  car  with  the  horses.  With  the  fore- 
going experience  and  means  of  knowledge  as  a  basis,  he  was 
allowed,  over  a  valid  objection,  to  state  that  it  was,  at  the 
time  to  which  he  had  referred,  the  custom  of  appellant  to 
allow  shippers  of  live  stock  in  less  than  car-load  lots  to  ride  in 
the  car  with  such  animals,  and  that  it  was  necessary  for  some 
one  to  do  so,  in  order  to  help  them  up,  and  prevent  injury, 
in  case  they  were  knocked  down  by  the  cars  coming  in  contact 
with  one  another,  or  in  starting  or  stopping  the  train. 

Two  or  three  other  witnesses  who  had  shipped  live  stock  at 
different  times  over  portions  of  appellant's  line,  in  less  than 
car-load  lots,  testified  that  it  was  customary  and  necessary 
for  some  one  to  ride  in  the  car,  to  take  care  of  the  property, 
and  that  they  had  done  so  a  portion  of  the  time;  but  none  of 
them  stated  that  their  contract  required  them  to  ride  in  the 
caboose,  or  that  any  employ^  of  the  company  gave  them  such 
permission,  or  knew  that  they  were  thus  riding  in  the  car. 

Obviously,  a  span  of  horses  properly  loaded  would  not 
ordinarily  in  starting  or  stopping  be  thrown  on  the  floor  of  a 
car  with  such  a  degree  of  violence  that  they  would  be  unable 
to  arise  without  assistance,  unless  the  operators  of  the  train 
were  guilty  of  actionable  negligence,  for  which  appellant 
would  have  been  liable  under  its  contract.  The  mere  proba- 
bility of  such  an  occurrence  suggests  the  danger  attending  a 
person  who  occupies  a  place  in  an  ordinary  freight  car  loaded 
with  farm  machinery,  household  furniture  and  horses. 

By  the  law  of  the  land,  and  the  contract  under  which  the 
property  in  question  was  shipped,  Mr.  Heumphreus  was 
relieved  from  the  necessity  of  endangering  his  life  to  prevent 
such  injury  to  his  horses  as  might  be  occasioned  by  the  negli- 
gence of  appellant's  employes.  Under  that  contract  it  was 
the  duty  of  appellant  to  safely  transport,  in  consideration  of 
$40,  the  car-load  of  personal  property  from  Rushville  to  Hot 
Springs ;  and  as  consideration  for  his  transportation  the  owner 
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thereof  agreed  to  ride  in  the  caboose,  the  only  place  upon  the 
train  provided  for  passengers,  and  to  take  care  of  the  horses. 
By  riding  in  the  caboose  the  owner  had  an  ample  opportunity 
to  feed  and  water  his  horses,  and  to  look  after  and  take  care 
of  them  at  each  station,  while  his  car  was  standing  upon  the 
track.  This  was  all  the  care  that  his  contract  contemplated, 
required,  or  permitted.  Generally,  where  parties  have  delib- 
erately entered  into  and  acted  upon  a  valid  contract,  the 
terms  of  which  are  expressed  in  ambiguous  language,  usage 
will  not  destroy  its  force  and  effect,  by  making  a  different 
contract,  with  reference  to  the  subject-matter  thereof.  Bank 
V,  Ward,  lOO  U.  S.  206,  207;  Barnard  v.  Kellogg,  10  Wall. 
383;  Woodruff  V.  Bank,  25  Wend.  673;  Coxe  v.  Heisley,  19 
Pa.  St.  243. 

It  in  no  manner  appears  from  the  evidence  offered  to  estab- 
lish by  usage  a  waiver  of  the  provision  assented  to  by  the 
shipper  in  this  instance,  and  by  which  he  was  bound  to  ride 
in  the  caboose  attached  to  the  train,  that  any  of  ^^^^^^^f 
the  shipments  about  which  the  witnesses  testified  ttip^utioBiA 
were  made  under  a  contract  containing  any  such  «o"tractof 
provision.  Neither  was  the  evidence  sufficient  to  •*""*^ 
establish  the  existence  of  a  custom  at  the  time  when  or  place 
where  the  contract  under  consideration  was  made  or  was  to 
be  performed.  It  cannot  be  said,  from  the  evidence,  that 
Mr.  Heumphreus  or  appellant  ever  knew  that  men  had  ridden 
upon  that  line  of  railway  in  freight  cars  with  their  live  stock; 
and  the  very  fact  that  he  was  called  upon  to  promise,  and  did 
expressly  agree,  to  ride  in  the  caboose,  would  not  only  rebut 
any  presumption  that  they  had  entered  into  a  contract  with 
reference  to  and  in  accordance  with  a  usage  of  that  character, 
but  conclusively  shows  a  determination  upon  the  part  of  the 
company  to  prevent  such  an  occurrence. 

The  word  **  usage  "  is  defined  by  section  4753,  Comp. 
Laws,  as  follows:  **  Usage  is  a  reasonable  and  lawful  public 
custom  concerning  transactions  of  the  same  nature  as  those 
which  are  to  be  affected  thereby,  existing  at  the  place  where 
the  obligation  is  to  be  performed,  and  either  known  to  the 
parties,  or  so  well  established,  general,  and  uniform,  that  they 
must  be  presumed  to  have  acted  with  reference  thereto."  If 
it  were  not  a  general,  uniform,  and  public  custom  for  men  to 
ride  on  that  road  with  their  stock  at  that  time,  so  well  estab* 
lished  that  the  parties  *  *  must  be  presumed  to  have  acted  with 
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reference  thereto,**  appellant  would  not  be  liable,  upon  the 
ground  of  usage,  had  the  contract  contained  no  provision  that 
**  persons  in  charge  of  live  stock,  who  are  passed  on  trains 
with  it,  are  so  passed  to  take  care  of  the  stock,  and  must  ride 
in  the  caboose  attached  to  the  train."  As  the  custom  was 
not  shown  to  be  in  existence,  it  could  not  have  been  known, 
and  the  parties  could  not  have  acted  with  reference  to  it. 
Walls  V,  Bailey,  49  N.  Y.  464.  Had  all  prior  contracts  ex- 
pressly provided  that  shippers  of  live  stock  in  less  than  car- 
load lots  must  ride  in  the  freight  car  with  their  property,  or, 
in  the  absence  of  a  contract  designating  where  such  shippers 
should  ride,  had  appellant  admitted  that  a  usage  to  that  effect 
had  existed  and  remained  in  full  force  upon  its  line  from  the 
time  of  the  first  shipment  to  the  date  of  the  contract  before 
us,  such  usage  or  agreement  would  not  prevent  the  parties 
from  making  a  different  arrangement,  nor  destroy  the  effect 
of  a  contract  expressly  providing  that  the  shipper  must  ride 
in  the  caboose. 

In  the  case  of  Player  v.  Railway  Co.,  62  Iowa  723,  it  does 
not  appear  that  the  contract  contained  any  provision  that 
plaintiff  should  ride  in  the  caboose,  and  the  brakeman  appears 
to  have  directed  him  to  get  onto  the  freight  car,  which  was 
thrown  from  the  track,  and  caused  plaintiff  to  sustain  the 
injury,  to  recover  for  which  the  suit  was  instituted.  It  was 
conceded  that  the  negligeence  of  defendant  was  sufficient  to 
entitle  plaintiff  to  recover,  **  if  he  was  not  guilty  of  contribu- 
tory negligence  in  riding  on  the  freight  car,  instead  of  the 
caboose,**  and  the  court  said:  **  Where  one  having  cattle  on 
the  train  has  time  to  get  aboard  the  caboose,  but  fails  to  do 
so,  and  boards  a  freight  car,  and  rides  there,  by  reason  of 
which  fact  he  is  injured,  he  is  guilty  of  such  contributory  neg- 
ligence as  will  defeat  his^  recovery  for  such  injury,  notwith- 
standing the  railway  employes  may  have  been  negligent  in  not 
bringing  the  caboose  within  a  reasonabe  distance  of  the 
depot.** 

In  accordance  with  the  express  terms  of  his  contract,  and 
in  obedience  to  the  direction  of  the  conductor  in  charge  of 
the  train  when  it  left  Rushville,  and  the  only  person  by  whom 
Mr.  Heumphreus  appears  to  have  been  seen  before  the  acci- 
dent, he  took  his  seat  and  rode  for  a  time  in  the  caboose. 
Appellant  had  not  waived  the  provision  of  his  contract.  Its 
conductor  was  fully  authorized  to  direct  him  to  ride  in  the 
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caboose,  and  nothing  whatever  appears  to  have  occurred 
which  rendered  it  necesary  for  him  to  ride  in  the  freight  car. 
The  fact  that  the  owners  of  grading  outfits,  valuable  stallions, 
or  different  animals,  whose  contracts  might  have  been  entirely 
different,  found  it  necessary  to  ride  in  the  car  with  their  stock, 
in  order  to  protect  it  from  the  negligent  acts  of  the  company's 
employes,  has  no  tendency  to  prove  that  it  was  necessary  for 
the  shipper  in  this  case  to  violate  his  contract,  and  to  place 
his  life  in  jeopardy,  to  prevent  injuiy  to  ordinary  horses, 
occasioned  by  such  negligence,  and  for  which  the  company 
was  liable.  Had  there  been  no  stipulation  requiring  the 
owner  to  ride  in  the  caboose,  or  had  a  usage  constituting  a 
waiver  of  such  provision  been  first  established,  and  the  char- 
acter of  the  particular  horses  included  in  the  shipment  been 
shown  to  be  such  that  they  required  constant  attention,  wit- 
nesses who  had,  under  the  same  kind  of  contract,  repeatedly 
shipped  such  horses,  would,  perhaps,  under  the  Illinois  case 
relied  upon  by  respondent,  be  competent  to  testify  as  to  the 
necessity  of  some  one  being  in  that  particular  car  to  protect 
the  property. 

In  that  case  the  party  who  sustains  a  personal  injury  was 
riding  in  a  car  with  two  valuable  stallions  that  were  being 
shipped  to  gether.  By  suddenly  stopping  the  car  thus  occu- 
pied, the  man  was  thrown  down  and  injured.  The  contract 
of  shipment  prohibited  him  from  riding  in  the  car  with  the 
horses.  Witnesses  were  permitted  to  testify  at  the  trial  that 
where  two  valuable  stallions  are  shipped  in  a  car  together, 
under  such  a  contract,  it  is  not  only  necesary,  but  the  con- 
stant practice  of  the  company,  to  allow  a  man  to  ride  in  the 
car  with  them.  The  court  said:  **  If  it  was  absolutely  neces- 
sary, in  order  to  protect  plaintiff's  property,  for  plaintiff  to 
ride  in  the  car  with  the  horses,  and  the  company  had  waived 
the  prohibitory  clause  in  the  contract  of  shipment,  and  con- 
sented that  plaintiff  ride  in  the  same  car  with  the  horses, 
evidence  tending  to  prove  these  facts  was  competent  for  the 
jury.**     Railroad  Co.  v.  Dickson,  32  N.  E.  380. 

There  being  no  evidence  that  appellant  herein  had  waived 
the  prohibitory  clause  in  the  contract  before  us,  or  consented 
that  the  deceased  might  ride  in  the  car  with  his  horses,  and 
the  reason  and  necessity  therefor  not  being  shown,  the  case 
above  cited  is  of  little  assistance  in  determining  the  rights  of 
the  parties   to  this  action.     An  emergency  might  arise,   or 
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special  circumstances  exist,  by  which  a  person  who  had  been 
injured  by  riding  in  a  freight  car,  with  live  stock,  in 
contrib^toiT     violation  of  an  agreement  to  care  for  the  same  and 
Begii^eaee.       ride  in  the  caboose,  would  be  relieved  from  contri- 
butory negligence,   but  nothing  to  bring  the  case 
within  such  an  exception  to   the  general  rule  appears  in  the 
record   before  us.     The  conclusion  to  which  we  are  brought 
renders  unnecessary  a  cdVisideration  of  appellant's  contention 
that  the  rule  laid  down  in  the  case  of  Meuer  v.  Railway  Co., 
(S.    Dak.)   59  N.   W.    945,   should   be  applied  to  this  case, 
although  the  same  was  tried  in  the  court  below  upon  a  theory 
that  suggests  a  waiver  of  the  provision  of  the  contract  con- 
strued in  that  case;  and,  furthermore,  it  will  not  be  essential 
to  a  determination  of  this  appeal  to  consider  assignments  of 
error  relating  to  the  rulings  of  the  court  upon  questions  of  evi- 
dence, and  to  its  instructions  to  the  jury.      He  could  ride  in 
the  caboose  and  take  care  of  his  horses,  but  he  could  not  ride 
in  the  caboose  and  at  the  same  time  ride  in  the  freight  car. 
The  former  is  just  what  he  undertook,  by  his  contract,  to  do. 

When  respondent  had  rested,  and  again  at  the;  conclusion 
of  all  the  evidence,  appellant  moved  for  the  direction  of  a 
verdict  against  the  plaintiff,  and  in  favor  of  the  defendant,  for 
the  reason,  among  others,  that  the  undisputed  evidence  shows 
that  the  contract  between  the  parties  expressly  provided  that 
the  deceased  must  ride  in  the  caboose  attached  to  the  train, 
and  that  he  was  warned  by  the  conductor  against  riding  in  the 
freight  car,  and  directed  to  ride  in  the  caboose,  and  the  force 
and  effect  of  such  contract  had  not  been  destroyed  or  affected 
by  the  introduction  of  parol  evidence. 

We  think  this  motion  should  have  been  sustained. 

The  judgment  appealed  from  is  reversed^  and  a  new  tried  is 
ordered, 

Kellam,  J. — I  concur  in  the  foregoing  opinion.  The  car- 
riage contract  contained  two  provisions,  which  must  be  con- 
strued together,  and  so  interpreted,  if  possible,  as  to  make 
both  operative:  *'  It  is  agreed  and  understood  that 
oprnio"'"'  ^^^^  owner  and  shipper  shall  feed,  water,  and  take 
care  of  such  stock  at  his  own  expense  and  risk;" 
and  **  Persons  in  charge  of  livestock,  who  are  passed  on  trains 
with  it,  are  so  passed  to  take  care  of  the  stock,  and  must  ride 
in  the  caboose  attached  to  the  train."     What  we  want  to 
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reach  is  the  intention  of  the  parties,  for,  in  the  construction 
of  contracts,  all  rules  are  subservient  to  this  end.  Where  did 
the  parties  to  this  agreement  contemplate  that  Heumphreus 
should  ride  and  spend  his  time  in  the  transit, — in  the  box  car, 
with  his  horses,  or  in  the  caboose  or  passenger  car?  I  think 
the  contract  itself  answers  these  questions,  and  directly  dis- 
proves that  the  care  of  the  stock  contemplated  was  such  as  to 
require  the  shipper  to  remain  with  it.  If  such  care  was  con- 
templated, it  was  utterly  absurd  to  add,  **  and  must  ride  in 
the  caboose,"  for  both  parties  would  know  that  he  could  not 
ride  in  the  caboose,  and  at  the  same  time,  be  with  the  horses 
in  the  box  car. 

Doubtless,  the  contract  was  in  the  form  generally  in  use  by 
that  company,  and  was  made  for  usual  and  ordinary  condi- 
tions. There  is  nothing  in  this  case  suggesting  that  unusual 
conditions  existed,  either  as  to  the  character  or  disposition  or 
value  of  the  horses,  or  in  any  other  respect  that  would  make 
this  case  any  other  than  the  shipping  of  two  ordinary  horses 
with  other  property  in  a  car  by  themselves. 

The  plaintiff  recovered,  not  upon  a  showing  that  extraordi- 
nary conditions  existed,  presumably  not  within  the  contempla- 
tion of  the  parties,  and  so  not  necessarily  covered  by  its 
terms,  but  upon  evidence  that  in  ordinary  cases  it  is  always 
necessary  for  the  shipper  to  ride  and  remain  with  his  stock  in 
order  to  take  proper  care  of  it.  This  seems  to  be,  in  form,  a 
general  contract  for  the  carrying  of  live  stock. 

Suppose  this  car  had  been  filled  with  horses;  could  the 
plaintiff  justify  his  riding  and  staying  in  the  car  with  them, 
under  the  terms  of  the  contract,  by  proving  by  witnesses  that 
it  was  necessary  so  to  do  in  order  to  take  proper  care  of  them? 
Such  a  holding  would  do  an  immediate  wrong  to  the  carrier, 
and  an  eventual  greater  wrong  to  shippers,  for  it  would  not 
only  justify,  but  require,  the  carrier  to  greatly  increase  its 
charges,  in  order  to  get  compensation,  not  only  for  carrying 
the  stock,  but  for  carrying  the  shipper  in  charge  under  an  in- 
comparably increased  risk.  I  have  no  doubt  what  this  con- 
tract meant.  For  carrying  these  horses  the  defendant  com- 
pany had  undertaken  and  been  paid  for  assuming  a  risk,  as  to 
them,  limited  to  $200.  As  to  the  shipper,  its  risk  was 
unlimited.  It  had  a  right  to,  and  ordinary  prudence  would 
dictate  that  it  should,  minimize  the  risk,  as  to  him,  by  requir- 
ing him  to  ride  in  the  place  of  greatest  safety.     I  think  that> 
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when  Heumphreus  made  this  contract  with  the  company,  he 
agreed  that  in  the  absence  of  intervening  causes,  which  would 
change  ordinary  conditions,  he  would  ride,  not  in  the  car  with 
his  stock,  but  in  the  caboose,  and  that  the  general  judgment 
of  witnesses  that  it  was  necessary  for  shippers  of  stock  to  ride 
in  the  car  with  it  was  not  competent  to  defeat  or  change  the 
terms  or  effect  of  the  agreement.  It  seems  to  me  that  a 
contrary  ruling  would  necessitate  the  examination  of  a  further 
question  as  to  the  effect  of  the  concluding  words  of  the  stipu- 
lation. He  was  to  **  load,  feed,  water,  and  take  care  of  such 
stock  at  his  own  expense  and  risk."  If  he  was  necessarily 
there  taking  care  of  the  stock,  was  not  he  there  at  *'  his  own 
risk, ' '  except  as  to  risk  from  such  negligence  as  the  company 
could  not  contract  against  ? 

Upon  the  questions  discussed  I  agree  with  Judge  FULLER. 

Corson,  P.J.  (dissenting). — I  am  unable  to  concur  in  the 
views  expressed  in  the  majority  opinion,  and  I  shall  attempt 
only  a  brief  statement  of  my  reasons  for  dissenting: 

It  may  be  conceded  that  if  the  deceased  had  been  riding  at 
the  time  of  the  accident  in  the  caboose  car,  he  would  have 
escaped  injury,  as  that  car  seems  not  to  have  been 
iHsMBtiBg  derailed  or  sustained  any  damage,  and  no  pas- 
-opnoo.  senger  riding  therein  was  injured.     And  it    may 

also  be  conceded,  as  such  seems  to  be  the  law,  that  when  a 
person  is  injured  while  voluntarily,  and  without  any  necessity 
therefor,  riding  in  a  portion  of  the  train  where  he  has  no  right 
to  ride,  and  in  which  place  a  person  would  be  more  likely  to 
be  injured  from  an  accident  to  the  train,  and  he  is  so  injured 
by  such  accident,  which  injury  would  not  have  been  sustained 
had  he  been  in  his  proper  place  on  the  train,  he  cannot  recover 
for  such  injury.  Railroad  Co.  v,  Jones,  95  U.  S.  439; 
Pennsylvania  Co.  v,  Langdon,  92  Pa.  St.  21;  Lawson  v. 
Raih'oad  Co.,  64  Wis.  447.  In  such  case  the  passenger  so 
riding  without  right  or  necessity  on  such  a  dangerous  part  of 
the  train  unnecessarily  incurs  the  hazard,  and  therefore 
assumes  the  risk,  and  is  deemed  to  be  guilty  of  contributory 
negligence.  The  principal  question,  therefore,  in  this  case, 
is,  was  the  deceased  unnecessarily,  and  without  right,  riding 
in  the  car  with  his  stock  at  the  time  of  the  accident  ?  If  he 
was  then  the  opinion  of  my  associates  is  correct.  If  he  was 
not,  but  was  rightfully  riding  in  that  car,  then,  in  my  opinion. 
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the  case  was  properly  submitted  to  the  jury,  and  their  verdict 
ought  not  to  be  disturbed.  To  determine  this  question,  a 
careful  examination  of  the  contract  under  which  he  was  riding 
is  necessary. 

This  contract  contains  two  important  provisions.  One 
reads  as  follows:  **  It  is  agreed  and  understood  that  such 
owner  or  shipper  shall  load,  feed,  water,  and  take  care  of  such 
stock  at  his  own  expense  and  risk,  and  will  assume  all  risk  of 
injury  or  damage  that  the  animals  may  do  themselves  or  to 
each  other,  or  which  may  arise  from  the  delay  of  trains." 
The  other  reads  as  follows:  **  Persons  in  charge  of  live  stock, 
who  are  passed  on  trains  with  it,  are  so  passed  to  take  care  of 
the  stock  and  must  ride  in  the  caboose  attached  to  the  train." 
It  will  be  observed  that  by  the  first  stipulation  the  deceased 
was  required  to  **  load,  feed,  water,  and  take  care  of  such 
stock  at  his  own  expense  and  risk,"  and  by  the  second  to 
'*  ride  on  the  caboose  attached  to  the  train." 

One  of  the  cardinal  rules  for  the  construction  of  contracts  is 
that  the  whole  of  the  contract  must  be  taken  together,  so  as 
to  give  effect  to  every  part,  if  practicable.  Section  3556, 
Comp.  Laws.  What  is  the  meaning  of  the  expression,  **  take 
care  of  such  stock"  ?  It  cannot  mean  to  **  load,  feed,  and 
water  "  them,  as  those  duties  are  specifically  provided  for,  in 
express  terms.  Taking  care  of  them,  therefore,  implies  other 
duties  to  be  performed  pertaining  to  stock.  Neither  the 
court  below  nor  this  court  can  say  judicially  what  that  clause 
means,  or  what  constitutes  taking  care  of  a  partial  car-load  of 
stock,  in  addition  to  loading,  feeding,  and  watering  the  same 
while  in  transit.  Two  sections  of  our  code,  it  seems  to  me, 
prescribe  the  rule  that  is  to  be  applied  in  such  a  case : 

**Sec  3559.  The  words  of  a  contract  are  to  be  understood 
in  their  ordinary  and  popular  sense,  rather  than  according  to 
their  strict  legal  meaning,  unless  used  by  the  parties  in  a 
technical  sense,  or  unless  a  special  meaning  is  given  to  them 
by  usage,  in  which  case  the  latter  must  be  followed. 

**Sec.  3560.  Technical  words  are  to  be  interpreted  as 
usually  understood  by  persons  in  the  profession  or  business  to 
which  they  relate,  unless  clearly  used  in  a  different  sense.  " 

The  manner  in  which  the  words  we  are  considering  are  used 
renders  them  clearly  technical,  or  as  having  a  special  mean- 
ing given  to  them  by  usage  among  shippers  of  such  partial  car- 
loads of  stock.     This  provision  of  the   contract,  therefore,. 
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could  only  be  understood  or  construed  by  the  court  by  ascer- 
taining, by  means  of  evidence,  what  this  expression  is  under-* 
stood  to  mean  by  those  familiar  with  the  shipping  of  live  stock 
in  a  less  than  car-load  lots.  This  was  the  view  evidently 
taken  by  the  learned  circuit  court  in  admitting  the  evidence  of 
witnesses  as  to  the  custom  or  usage  of  shippers  of  this  class  of 
stock  in  less  than  car-load  lots,  and  the  necessity  for  the 
shipper's  riding  in  the  car  with  his  stock.  Therefore,  after 
the  defendant  had  introduced  the  contract  in  evidence,  and 
concluded  its  testimony,  the  plaintiff  called  witnesses  to 
prove  what  was  understood  among  shippers  as  constituting 
taking  care  of  such  stock  while  in  transit. 

As  an  illustration,  Mr.  Black,  after  testifying  as  to  his 
knowledge  of  the  business  of  shipping  horses  in  less  than  car- 
load lots,  was  asked  the  question:  **  I  will  ask  you  if,  in  your 
judgment,  it  is  necessary  to  ride  with  the  stock,  in  order  to 
take  care  of  them,  when  they  are  thus  shipped  in  less  than 
car-load  lots.  A.  Yes,  sir,  I  think  it  was.  *'  He  was  then 
asked  why  it  was  necessary,  and  his  answer  was:  '*  It  is  very 
necessary,  if  they  get  down,  to  help  them  up,  in  starting  or 
stopping,  or  one  car  coming  in  contact  with  another  car.  I 
found  it  very  necessary  to  help  them  up  again,  so  no  injury 
would  result  from  their  being  thrown  down."  **  Now,  I  will 
ask  you  if  it  is  necessary,  for  one  to  take  proper  care  of  them, 
to  ride  with  them,  in  so  shipping  in  less  than  car-load  lots. 
Yes,  sir. ' '  Two  or  three  other  witnesses  testified  to  substan- 
tially the  same  effect,  and  no  attempt  was  made  to  contradict 
this  evidence.  There  was  also  evidence  tending  to  prove 
that  it  was  a  usage  or  custom,  in  shipping  less  than  car-load 
lots,  for  the  shipper  to  ride  in  the  car  with  the  stock. 

Upon  this  evidence,  can  this  court,  or  could  the  circuit 
court,  say,  as  matter  of  law,  that  the  deceased  could  not, 
under  his  contract,  lawfully  ride  in  the  car  with  his  stock, 
because,  by  the  terms  of  his  contract,  he  was  required  to  ride 
in  the  caboose  ?  I  think  the  court  would  have  no  right  to  so 
decide.  Upon  this  evidence  as  to  what  is  required  of  a  shipper 
who  is  bound  to  take  care  of  his  stock,  the  court  should  have, 
as  it  did,  submitted  the  matter  to  the  jury  with  the  instruc- 
tion that  under  the  contract,  if  it  was  necessary  to  ride  with 
his  stock  to  take  proper  care  of  it,  when  it  was  so  necessary 
he  had  the  right  to  ride  with  his  stock,  and  when  not  neces- 
sary he  must  ride  in  the  caboose,  and  that  it  was  for  the  jury 
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to  say  whether  or  not  the  deceased  was  properly  in  the  car 
with  his  stock  when  the  accident  occurred.  This  contract 
may  reasonably  be  presumed  to  have  been  prepared  by  the 
defendant,  and  if  there  was  any  other  meaning  to  be  given  to 
the  term  used  in  the  contract,  **  taking  care  of  such  stock," 
than  that  given  to  it  by  the  witnesses.on  the  part  of  the  plain- 
tiff, it  should  have  shown  what  was  generally  understood  by 
the  use  of  this  term  in  such  contracts. 

It  would  seem,  from  an  examination  of  the  cases,  that 
railroad  companies  have  no  uniform  rule  in  drawing  this  class 
of  contracts,  In  Lawson  v.  Railroad  Co.,  su/>ra,  the  shipper 
was  requirecj  to  ride  in  the  car  with  his  stock.  In  Railroad 
Co.  V,  Dickson,  143  111.  368,  the  contract  prohibited  the 
shipper  from  riding  in  the  same  car  with  his  stock,  and  re- 
quired the  shipper  '*  to  ride  in  the  way  car  while  the  train  was 
running  between  stops.'*  And  no  provision  such  as  we  find 
in  the  contract  befoi^e  us  was  contained  in  that  contract,  so  far 
as  the  statement  of  facts  and  the  opinion  discloses;  yet  in 
that  case  a  shipper  injured  while  in  the  car  with  his  horses 
was  permitted  to  recover  on  the  ground  that  it  was  necessary 
to  protect  his  property  to  be  in  the  car.  Certainly,  if,  under, 
that  contract,  which  absolutely  prohibited  the  shipper  from 
riding  at  any  time  withhis  stock,  and  requiring  him  to  ride  in 
the  way  car,  **  while  the  train  was  running  between  stops," 
and  contained  no  clause  requiring  the  shipper  to  take  care  of 
his  stock,  in  terms,  the  shipper  could  recover,  we  fail  to  see 
why  the  plaintiff  may  not  be  allowed  to  recover  in  this  case. 

My  conclusions  are  that  the  evidence  of  both  use  and  cus- 
tom among  shippers  of  live  stock  in  less  than  car-load  lots, 
that  the  shipper  usually  rides  with  his  stock,  and  the  evidence 
that  the  necessity  for  stock  shippers  to  so  ride  with  their 
stock,  to  take  proper  care  of  it,  was  properly  admitted  and 
submitted  to  the  jury,  and  that  under  his  contract,  as  so 
understood,  the  deceased  had  the  lawful  right  to  ride  with  his 
stock,  when  necessary,  and  that  whether  or  not  he  was  prop- 
erly there  at  the  time  of  the  accident  was  a  question  for  the 
jury. 

The  jury,  by  their  verdict,  having  in  effect  found  that  the 
deceased  was  properly  in  the  car  with  his  stock,  the  verdict 
should  not  be  disturbed. 
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Missouri  Pacific  Railway  Co. 

V. 

Wichita  Wholesale  Grocery  Co. 

{Supreme  Court  of  Kansas,  July  6,  1895.) 

Carriers  of  Merchandise— What  Constitutes— [(1)  p.  565]. — A  railroad 
company  taking  loaded  cars  from  its  connection  with  another  railroad 
and  transferring  them  by  means  of  a  switch  engine  over  a  portion  of  its 
own  track  to  a  spur  of  its  own,  and  receiving  its  compensation  from  the 
connecting  road,  acts  as  a  common  carrier,  and  is  liable  as  such  for  the 
safety  of  the  goods  transported,  no  matter  how  short  the  distance  from 
the  place  of  receipt  to  that  of  delivery.     (Page  563.) 

Same — Extent  of  Liability. — The  rule  declared  In  the  case  of  Railroad 
Co.  V.  Maris,  16  Kan.  333,  that  "the  extraordinary  liability  of  a  railroad 
company  as  carrier  of  goods  extends,  not  merely  to  the  termination  of 
the  actual  transit  of  the  goods  to  the  place  of  destination,  but  also  until 
the  consignee  has  a  reasonable  time  thereafter  to  inspect  the  goods  and 
remove  them  in  the  usual  hours  of  business,  and  in  the  ordinary  course 
of  business,"  reaffirmed  and  held  to  apply  to  the  facts  in  this  case.    {Page 

563.) 
Same — Relief  from  Liability  as  Common  Carrier  under  Special  Contract 

by  Connecting  Carrier— Pleading. — A  railroad  company  which  seeks  to 

be  relieved  from  liability  as  a  common  carrier  by  reason  of  a  special 

contract  made  by  a  connecting  carrier  must  plead  such  special  contract, 

and  cannot,  under  an  answer  denying  generally  the  averments  of  the 

plaintiff's  petition,  which  alleged  liability  as  a  common  carrier,  introduce 

evidence  showing  a  special  contract  with  the  connecting  carrier,  espe- 

•ially  where  it  maintains  throughout  the  trial  that  it  never  assumed  the 

relation  of  a  carrier  to  the  property  for  the  loss  of  which  the  plaintiff 

seeks  to  recover.    {Page  565.) 

Error  from  Sedgwick  county  court  of  common  pleas. 
Affirmed, 

On  the  26th  of  September,  1889,  the  Wichita  Wholesale 
Grocery  Company  commenced  its  action  against  the  Missouri 
Pacific  Railway  Company,  alleging,  among  other 
things,  that  on  the  20th  of  April,  1889,  the  railway 
company  was  a  common  carrier,  operating  a  railway  in  and 
through  the  city  of  Wichita,  in  this  state ;  that  it  received  on 
that,  date  two  car-loads  of  sugar,  of  the  value  of  $6252.50, 
from  the  St.  Louis  &  San  Francisco  Railroad  Company,  in 
the  city  of  Wichita,  at  the  point  of  intersection  of  that  railroad 
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with  the  railway  of  the  defendant,  to  be  transported  and  de- 
livered to  the  grocery  company  in  Wichita,  for  a  valuable  con- 
sideration, paid  by  such  company;  that  the  railway  company 
failed  and  neglected  to  transport  and  deliver  the  sugar  to  the 
grocery  company  as  it  undertook  and  agreed  to  do,  and  that 
thereby  the  grocery  company  lost  the  sugar,  to  its  damage  in 
the  sum  of  $6252.50,  for  which  the  grocery  company  demanded 
judgment.  Trial  had  before  the  court  with  a  jury  April  28- 
30,  1890.  The  jury  returned  a  verdict  for  the  grocery  com- 
pany for  $6531.25,  and  also  made  special  findings  of  fact. 

The  following,  among  other  facts,  were  proved  upon  the 
trial:  On  or  about  the  26th  of  July,  1889,  the  two  car-loads 
of  sugar  for  which  this  action  was  brought  were 
transported  to  the  city  of  Wichita  by  the  St.  Louis  ''**** 

&  San  Francisco  Railroad  Company.  This  sugar  was  con- 
signed by  the  Louisiana  Sugar  Refining  Company  to  the 
Wichita  Wholesale  Grocery  Company,  and  was  transported 
from  New  Orleans  to  Paris,  Tex.,  over  the  Texas  &  Pacific 
Railroad,  and  from  that  point  to  Wichita  over  the  Frisco 
Railroad.  Under  the  contract  for  the  shipment  of  this  sugar, 
the  two  roads  named  were  to  transport  it  from  New  Orleans 
to  Wichita,  and  deliver  it  to  the  Wichita  Wholesale  Grocery 
Company.  The  building  occupied  by  the  grocery  company  at 
Wichita  fronted  upon  Water  Street,  and  extended  from  Water 
street  west  to  an  alley.  About  two  years  prior  to  the  loss 
of  the  sugar  complained  of,  a  spur  track  had  been  constructed 
by  the  Missouri  Pacific  Railway  Company  in  the  alley  at  the 
rear  of  the  building  occupied  by  the  grocery  company.  This 
track  connected  with  the  switch  of  the  railway  company. 

Upon  the  spur  track  at  the  rear  of  the  store  all  cars  con- 
taining goods  for  the  grocery  company  were  placed,  when 
delivered  at  the  building  or  store  of  the  company.  At  the 
intersection  of  the  Sante  F6  Railroad  and  the  Missouri  Pacific 
Railway  at  Wichita  a  Y  had  been  constructed.  The  Frisco 
road  at  Wichita  was  connected  with  the  Sante  F^  road  and  had 
the  use  of  the  Y.  The  place  of  business  of  the  grocery  com- 
pany was  about  a  mile  distant  from  the  Frisco  road,  and  it 
was  the  practice  of  that  railroad  company,  when  it  brought 
goods  to  Wichita  which  it  was  to  deliver  to  the  grocery  com- 
pany at  its  building  or  store,  to  place  the  cars  upon  the  Y 
in  question,  and  then  notify  the  agent  of  the  Missouri  Pacific 
Railway  Company  that  the  cars  were  on  the  Y  to  be  placed 
2  (N.  B.)  A.  &  E.  R.  Cas.— 36 
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on  the  spur  track.  The  switch  engine  would  then  be  sent  to 
the  Y,  where  it  would  get  the  cars,  and  place  them  upon  the 
spur  track  at  the  rear  of  the  building  or  store  of  the  grocery 
company,  the  St.  Louis  &  San  Francisco  Railroad  paying  the 
switching  charges.  The  cars  containing  the  sugar  arrived  at 
Wichita  on  Saturday  afternoon,  the  27th  of  July,  1889,  over 
the  Frisco  Railroad.  After  the  cars  reached  Wichita,  the 
agent  of  the  Frisco  road  notified  the  grocery  company  that 
the  cars  were  there,  and  was  instructed  by  that  company  to 
place  them  on  the  Y.  The  cars  were  placed  upon  the  Y  late 
Saturday  night. 

The  Missouri  Pacific  Railway  Company  was  notified  that 

the  cars  were  on  the  Y,  and  within  the  usual  time  sent  its 

switch-engine  to  the  Y  and  switched  the  cars  upon 

^^tlS.'^""'"     ^^^  ^P"*"  ^^^^^  ^^  ^^^  ^^^^  ^f  ^^^  building  of  the 
grocery  company.     This  was  on  the  afternoon  of 

Sunday,  the  28th  of  July.  The  cars  were  placed  upon  the 
spur  track  at  exactly  the  same  point  they  had  always  been 
placed  under  similar  circumstances.  The  grocery  company  was 
in  the  habit  of  permitting  the  cars  to  stand  on  the  spur  track 
from  one  to  three  days  before  unloading.  The  Missouri  Pacific 
Railway  Company  never  unloaded  the  cars  or  broke  the  seals. 
Cars  had  been  placed  in  the  same  manner  on  the  same  spur 
track  on  a  previous  Sunday,  but  it  does  not  appear  that  the 
plaintiffs  ever  broke  the  seals,  unloaded  any  freight,  or  exer- 
cised any  actual  control  over  such  cars,  except  during  busi- 
ness hours  of  business  days.  Some  time  on  Monday  morning 
of  the  29th  of  July,  the  store  building  of  the  grocery  company 
and  the  two  car-loads  of  sugar  were  burned.  It  is  not  claimed 
that  the  Missouri  Pacific  Railway  Company  was  in  any  man- 
ner responsible  for  this  fire,  or  that  it  was  in  any  manner  neg- 
ligent concerning  the  same.  Subsequently  judgment  was  ren- 
dered upon  the  verdict  in  favor  of  the  grocery  company  and 
against  the  railway  company  for  $6531.25,  with  costs.  The 
railway  company  excepted  and  brings  the  case  here. 

y.  H,  Richards  and  C,  E,  Benton,  for  plaintiff  in  error. 
J.  D,  Houston  and  W,  E,  Stanley,  for  defendant  in  error. 

Allen,  J.  (after  stating  the  facts) — Three  principal  ques- 
tions are  presented  by  the  record,  which  include  all  the  vari- 
ous matters  discussed  in  the  briefs,  and  will  be  all  it  will  be 
necessary  for  us  to  consider. 
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1.  Did  the  defendant  company  incur  the  liability  of  a  com- 
mon carrier  under  the  facts  of  this  case  ?  The  sugar  was  con- 
signed by  the  Louisiana  Sugar  Refining  Company, 

at  New  Orleans,  to  the  plaintiff,  at  Wichita,  and  ^^^^'^' 
transported  over  the  Texas  &  Pacific  and  St.  Louis  carrier. 
&  San  Francisco  Railroads  to  Wichita.  It  was 
there  placed  on  the  Y,  and  switched  by  the  Missouri  Pacific 
road  over  its  track  to  the  spur  track  at  the  rear  of  plaintifif's 
warehouse.  For  these  services  the  defendant  was  paid  by  the 
St.  Louis  &  San  Francisco  Railway  Company  two  dollars  per 
car-load.  All  railway  corporations  are  by  statute  made  com- 
mon carriers,  and  required  to  transport  persons  and  property, 
as  such,  for  all  persons  alike.  Gen.  St.  1889,  par.  12 12.  The 
distance  over  which  freight  is  hauled,  whether  in  car-load  lots 
or  in  less  quantities,  whether  in  its  own  cars  or  those  belong- 
ing to  connecting  carriers,  can  make  no  difference  with  the 
capacity  in  which  the  company  acts.  A  railroad  trans- 
porting a  passenger  or  a  car-load  of  freight  one  mile,  using  a 
switch-engine  for  motive  power,  is  just  as  much  a  common 
carrier  as  if  the  distance  were  a  thousand  miles  by  regular 
freight  or  passenger  train.  The  fact  that  compensation  for 
this  particular  service  was  paid  by  the  St.  Louis  &  San  Fran- 
cisco Railway  Company,  while  it  might  render  that  company 
also  responsible,  could  not  relieve  the  defendant  company  from 
its  liability  as  a  carrier.  The  defendant  company  was  bound 
to  receive  and  transport  this  merchandise  as  a  common  carrier, 
and  there  is  nothing  in  the  facts  of  the  case  showing  that  it 
did  receive  it  in  any  other  capacity. 

2.  Did  the  defendant  deliver  the  sugar  to  the  plaintiff?  It 
is  earnestly  insisted  that  when  the  railroad  company  placed 
the  cars  at  the  rear  of  the  plaintiff's  warehouse,  at 

the  exact  place  where  the  plaintiff  was  accustomed  DeiiTerjto 
to  receive  and  unload  its  freight,  it  had  performed  coMijne*. 
its  whole  duty,  and  that  from  the  time  it  uncoupled 
Its  engine  from  the  cars  the  property  was  in  the  possession  of 
the  plaintiff  and  at  its  risk.     It  is  shown  that  the  plaintiff  was 
accustomed  to  break   the   seals  of   the  cars   so  placed,   and 
remove  the  freight  without  the  presence  of,  or  special  permis- 
sion from,  any  employe  of  the  railway  company.     And  it  is 
claimed  that  under  these  circumstances  the  defendant  had  fully 
performed  all  the  services  it  undertook  to  perform,  and  was 
discharged  from  all  further  liability.     There  are  authorities 
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which  give  some  support  to  this  contention.  Gregg  v.  Rail- 
road Co.,  147  111.  550,  61  Am.  &  Eng.  R.  Cas.  208;  Peoria 
&  P.  U.  R.  Co.  V.  United  States  Rolling  Stock  Co.,  136  111. 
643,  49  Am.  &  Eng.  R.  Cas.  81 ;  Independence  Mills  Co.  v, 
Burlington,  C.  R.  &  N.  R.  Co.,  72  Iowa  535. 

We  think,  however,  the  facts  of  this  case  fail  to  show  a  de- 
livery of  the  sugarto  the  plaintiff.  It  is  true  that  the  cars  were 
placed  in  the  proper  position  for  unloading,  and  that  the  plaintiff 
was  privileged  to  proceed  to  take  out  the  sugar  as  soon  as 
it  pleased  to  do  so.  But  the  cars  were  so  placed  on  Sunday. 
They  were  consumed  by  fire  before  business  hours  on  Mon- 
day morning.  The  plaintiff  was  under  no  obligation  to  work 
on  Sunday,  nor  was  it  bound  to  receive  goods  in  the  night- 
time, especially  as  it  is  not  shown  that  it  was  accustomed  to 
do  so.  The  property  remained  in  the  custody  of  the  railroad 
company  until  the  plaintiff  could  reasonably  be  required  to 
receive  it.  In  the  case  of  Railroad  Co.  v.  Maris,  16  Kan. 
333i  it  was  held  that  **  the  extraordinary  liability  of  a  railroad 
company,  as  a  carrier  of  goods,  extends  not  merely  to  the 
termination  of  the  actual  transit  of  the  goods  to  the  place  of 
destination,  but  also  until  the  consignee  has  a  reasonable  time 
thereafter  to  inspect  the  goods,  and  remove  them  in  the 
usual  hours  of  business,  and  in  the  ordinary  course  of  busi- 
ness."  In  the  opinion  in  that  case  the  cases  holding  a  differ- 
ent doctrine  are  referred  to,  but  the  court  declined  to  follow 
them,  deeming  the  better  rule  to  be  the  one  announced,  and 
also  that  it  was  best  supported  by  authority.  We  still  adhere 
to  the  rule  laid  down  by  this  court,  and  think  it  sustained  by 
the  best-considered  recent  cases.  Scheu  v.  Benedict,  1 16  N.  Y. 
510:  Pindell  v.  Railway  Co.,  34  Mo.  App.  675  ;  North  Penn- 
sylvania R.  Co.  V.  Commercial  Nat.  Bank  of  Chicago,  123  U. 
S.  727. 

At  the  time  the  sugar  was  burned,  it  was  in  the  cars  in 
which  it  was  placed  by  the  consignor,  on  the  track  belonging 
to  the  defendant,  where  it  was  placed  by  its  employes.  The 
plaintiff  had  never  in  any  manner  taken  actual  charge  of  it, 
nor  would  it,  in  the  usual  course  of  business,  open  its  ware- 
house, or  be  ready  to  receive  it,  until  some  hours  after  it 
was  destroyed.  It  is  not  claimed  that  the  defendant  did 
actually  deliver  the  sugar  out  of  the  cars  to  the  plaintiff.  It 
cannot  make  a  constructive  delivery,  except  at  a  time  when 
the  plaintiff  might  reasonably  be  required  to  receive  it,  and 
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that  could  only  be  during  business  hours  of  a  business  day, 
where  there  was  no  custom  or  agreement  to  receive  at  any 
other  time. 

3.  Original  bills  of  lading  issued  by  the  Texas  &  Pacific 
Railway  Company  to  the  consignor,  under  which  it  is  claimed 
that  not  only  the  receiving  company,  but  all  con-  1,^^^,,^  ^^ 
necting  carriers  were  exempted  from  liability  for  carrier-Bni 
loss  by  fire,  were  offered  in  evidence  by  the  de-  ofUdUjM 
fendant.     The   court  excluded  them.     We  think  •^»*•"«•• 
they  were  inadmissible  under  the  pleadings  in  this  case.     The 
allegations  of  the  petition  were  that  the  sugar  was  delivered 
to  the  defendant  by  the  St.,  Louis  &  San  Francisco  Railway 
Company   at    the   point  of   intersection   of   the  railroads  at 
Wichita,  to  be  transported  to  the  plaintiff  at  Wichita,  and 
that  the  defendant  failed  to  deliver.     The  answer  consisted — 
First,  of  a  general  denial;   and,  second,  of  an  allegation  that 
the  plaintiff's  loss,  if  any,  occurred  by  reason  of  its  own  neg- 
ligence.    The  contract  for  shipment  from  New  Orleans  to 
Wichita  was  not  mentioned  in  the  pleadings,  nor  drawn  in  issue 
in  the  case.   It  was,  therefore,  irrelevant,  and  inadmissible. 

There  is  much  comment  by  counsel  on  the  instructions,  but 
we  think  no  other  substantial  question  is  presented  in  the 
case.-  Although  there  would  seem  to  be  a  very  great  hard- 
ship in  imposing  on  the  defendant,  which  has  received  but  $4 
for  its  services,  a  liability  for  a  loss  of  $6531.25,  that  liability 
arises  from  a  rigid,  but  well-established,  rule  of  the  common 
law  governing  the  transportation  of  property  by  common  car- 
riers, which  we  are  not  at  liberty  to  abolish  or  modify. 

The  judgment  is  affirmed. 

All  the  justices  concurring. 


NOTES 

(1)  p.  560] — What  Constitutes  Common  Carriers — General  Obligation 
and  Duty.— A  common  carrier  has  been  defined  to  be  one  who,  as  a 
regular  business,  undertakes  for  hire  or  reward,  to  transport  the 
goods  of  such  as  choose  to  employ  him,  from  place  to  place.  Blan- 
chard  v,  Isaacs,  3  Barb.  (N.  Y.)  389. 

To  bring  a  person  within  the  definition  of  a  common  carrier,  it  is 
essential  that  he  be  in  a  situation  where  he  is  obliged  to  serve  all 
persons  generally,  on  being  tendered  a  suitable  reward;  and  he  must 
exercise  the  calling  as  a  public  employment.  Alexander  v,  Greene, 
3  Hill  (N.  Y.)  9. 
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In  order  to  charge  a  common  carrier  with  responsibility  as  such, 
there  must  be  a  complete  delivery  to  him  of  the  property  submitted 
for  transportation.     Packard  v.  Getman,  6  Cow.  (N.  Y.)  757. 

And  delivery  must  be  to  the  proper  person.  Blanchard  ik  Isaacs, 
3  Barb.  (N.  Y.)  388,  citing  Wilson  v.  Spilsbury,  3  Taunt.  144. 

Same— Railroads  as  Common  Carriers.— Railroads  sustain  a  dual  rela- 
tion: (i)  they  are  public  highways  open  to  all,  and  subject  to  the 
proper  regulations  of  the  corporations  owning  them,  as  to  their 
uses;  (2)  they  are  common  carriers  subject  to  the  law  in  that 
capacity  also.  Railroad  Commissioners  v,  Portland  &  Ohio  Central 
R.  Co.,  63  Me.  269  ;  New  England  Ex.  Co.  v,  Maine  Central  R.  Co., 
57  Me.  194  ;  Erie  &  N.  E.  R.  Co.  v.  Casey,  26  Pa.  St.  287  ;  Cincin- 
nati &  S.  G.  A.  S.  R.  Co.  IK  Cumminsville,  14  Ohio  St.  523. 

Railroads  are  common  carriers,  and  bound  to  carry,  when  called 
upon  for  that  purpose,  and  can  charge  for  their  services  only  a  rea- 
sonable compensation.  Winona  &  St.  Peter  R.  Co.  v.  Blake,  94  U. 
S.  180. 

Railroad  companies  as  common  carriers  are  amenable  to  the  lia- 
bilities imposed  by  the  law  applicable  to  common  carriers.  South- 
western Railroad  Co.  v.  Webb,  48  Ala.  585,  citing  Selma  &  M.  R.  Co. 
V.  Butts,  43  Ala.  385;  Jeremy,  Law  of  Carriers,  4,  chap,  i;  Redfield 
on  Carriers,  p.  27,  chap.  3,  §  37. 

The  supreme  court  of  Massachusetts,  in  Thomas  v,  Boston  &  P.  R. 
Corp.,  51  Mass.  472,  in  establishing  the  liability  of  railroads  as  common 
carriers,  says:  "The  introduction  of  railroads  into  the  state  has  been 
followed  by  their  construction  over  the  great  lines  of  travel  of  passen- 
gers and  transportation  of  merchandise;  and  the  proprietors  of  these 
novel  and  important  modes  of  travel  and  transportation,  which  have  re- 
ceived so  much  public  favor,  have  become  the  carriers  of  great  amounts 
of  merchandise.  They  advertise  for  freight ;  they  make  known  the  terms 
of  carriage;  they  provide  suitable  vehicles  and  select  convenient  places 
for  receiving  and  delivering  goods ;  and.  as  a  legal  consequence  of  such 
acts,  they  have  become  common  carriers  of  merchandise,  and  are  sub- 
ject to  the  provisions  of  the  common  law  which  are  applicable  to  car- 
riers." 

A  railroad  company  which  is  engaged  in  the  business  of  trans* 
porting  live  stock  over  its  road,  and  which  is  accustomed  to  furnish 
suitable  cars  therefor  upon  reasonable  notice,  whenever  it  is  within 
its  power  to  do  so,  and  which  holds  itself  out  to  the  public  generally 
as  such  carrier  for  hire,  upon  such  terms  and  conditions  as  it  pre- 
scribed in  its  bills  of  lading,  makes  such  railroad  company  a  common 
carrier  of  live  stock  with  such  restrictions  and  limitations  of  its 
common-law  duties  and  liabilities  as  arise  from  the  instincts,  habits, 
propensities,  wants,  necessities,  vices,  or  ailments  of  such  animals 
under  the  contract  of  carriage.  Ay  res  v.  Chicago  &  N.  W.  R.  Co.^ 
71  Wis.  372,  35  Am.  &  Eng.  R.  Cas.  679  ;  citing  Richardson  v,  Chi- 
cago &  N.  W.  R.  Co.,  61  Wis.  601, 18  Am.  &  Eng.  R.  Cas.  530  ;  North 
Pennsylvania  R.  Co.  v.  Commercial  Bank,  123  U.  S.  727;  Moulton 
V.  St.  Paul,  M.  &  M.  R.  Co.,  31  Minn.  85, 12  Am.  &  Eng.  R.  Cas.  13; 
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Evans  7;.  Fitch  burg  R.  Co.,  11 1  Mass.  142  ;  Kimball  v,  Rutland  & 
B.  R.  Co.,  26  Vt.  247  ;  Rixford  v.  Smith,  52  N.  H.  355  ;  Clark  v, 
Rochester  &  S.  R.  Co.,  14  N.  Y.  570 ;  South  &  N.  A.  Railroad  Co. 
V,  Henlein,  52  Ala.  606  ;  Baker  ik  Louisville  &  N.  R.  Co.,  10  Lea 
(Tenn.)  304,  16  Am.  &  Eng.  R.  Cas.  149  ;  Philadelphia,  W.  &  B.  R. 
Co.  V.  Lehman,  56  Md.  209 ;  McFadden  v,  Missouri  Pac.  R.  Co.,  92 
Mo.  342,  30  Am.  &  Eng.  R.  Cas.  17  ;  3  Am.  &  Eng.  Ency.  Law,  pp. 
I  to  10,  and  cases  there  cited.  See  also,  Johnson  v.  Midland  Rail- 
road Co.,  4  Exch.  372. 

At  common  law  a  railroad  company,  as  a  common  carrier,  is  bound 
to  carry  for  all,  and  for  a  reasonable  remuneration,  but  he  is  not 
under  obligations  to  treat  all  customers  equally.  Johnson  v,  Pensa- 
cola  &  P.  R.  Co.,  16  Fla.  623;  Peeke  v.  North  Staffordshire  R.  Co., 
10  H.  L.  Cas.  511;  Chicago,  B.  &  Q.  R.  Co.  v.  Iowa,  94  U.  S.  155; 
Fitchburg  R.  Co.  v.  Gage,  12  Gray  (Mass.)  393;  Great  Western  R. 
Co.  V.  Sutton,  4  Eng.  &  Jr.  App.  237;  Houston  &  T.  C.  R.  Co.  v. 
Rust,  58  Tex.  98,  9  Am.  &  Eng.  R.  Cas.  123  ;  Baxendale  iK  Eastern 
Counties  R.  Co.,  4  C.  B.  N.  S.  63. 

While  at  common  law  the  rule  seems  to  be,  not  that  carriers  shall 
transport  for  all  parties  at  the  same  rate  of  compensation,  otherwise 
their  contracts  are  illegal  and  void,  but  that  they  shall  transport  at  rea- 
sonable rates  to  all,  it  should  not  be  forgotten  that  quite  generally  this 
rule  has  been  changed  by  statute  in  the  various  states,  and  is  particu- 
larly controlled  by  federal  law,  in  this  country,  at  present  under  the 
provisions  of  the  interstate  commerce  act. 

It  is  the  duty  of  railroad  companies,  as  common  carriers,  to  give 
.all  shippers  reasonable,  fixed,  equal,  and  impartial  rates  without  dis- 
crimination. Shipper  v.  Pennsylvania  R.  Co.,  47  Pa.  St.  340;  Mes- 
senger V.  Pennsylvania  R.  Co.,  36  N.  J.  L.  409;  Sanford  v*  R.  Co.,  24 
Pa.  St.  380;  Vincent  v,  Chicago  &  A.  R.  Co.,  49  111.  33;  Cumberland 
Valley  R.  Co.,  62  Pa.  St.  230;  Hays  v,  Pennsylvania  Co.,  12  Fed. 
Rep.  309,  6  Am.  &  Eng.  R.  Cas.  594. 

The  American  decisions  are  quite  numerous  which  relate  to  the  duty 
laid  by  the  common  law  upon  common  carriers  to  treat  customers 
without  discrimination.  Sanford  v,  R.  Co.,  24  Pa.  St.  378;  Audenried 
V.  Philadelphia  &  Reading  R.  Co.,  68  Pa.  St.  370;  New  England  Ex.  Co. 
V.  Maine  Cent.  R.  Co.,  57  Me.  188;  McDufFee  v,  Portland  &  Rochester 
R.  Co.,  52  N.  H.  430:  Dinsmore  v.  Louisville  C.  &  L.  R.  Co.,  2  Fed.  Rep. 
465 ;  Southern  Ex.  Co.  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  10  Fed.  Rep.  210^ 
3  Am.  &  Eng.  R.  Cas.  594 ;  Chicago  &  N.  W.  R.  Co.  v.  People,  56  111.  365. 

The  liability  of  a  railroad  company  as  a  common  carrier  for  the 
transportation  of  goods  and  other  articles  begins  just  where  any 
other  common  carrier's  liability  begins;  that  is,  as  soon  as  the 
goods  are  delivered  to,  and  received  by,  it  for  transportation.  South- 
western Railroad  Co.  v,  Webb,  48  Ala.  585;  citing  Marriam  v,  Hart- 
ford &  New  Haven  R.  Co.,  20  Conn.  354 ;  Hannibal  R.  Co.  v.  Swift, 
12  Wall.  (U.  S.)  262. 
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Frostburg  Mining  Co. 
Cumberland  &  Pennsylvania  R.  Co. 

{Court  of  Appeals  of  Maryland,  March  26,  1895.) 

Extension  of  Franchise. — The  act  of  April  5,  1878,  c.  409,  entitled  "An 
act  to  extend  an  act  entitled  'An  act  to  incorporate  the  Withers  Mining 
Co./  passed  by  the  December  session,  1847,  (3hap.  306,"  and  which  pro- 
vides that  such  act,  and  one  subsequent  thereto,  and  amending  the 
same,  •*  be,  and  the  same  are  hereby  continued  in  full  force  and  effect  " 
for  the  period  of  30  years,  and  which,  after  giving  a  new  name  to  the 
company,  provides  **  that  the  company  of  such  name  shall  succeed  to  all 
the  rights,  powers,  liabilities,  and  obligations  of  the'*  company  as  before 
named,  did  not  create  a  new  corporation.     {Page  569.) 

Duty  of  Carriers  of  Merchandise  to  Furnish  Facilities  [(1)  p.  584] — What 
Constitutes  "  Reasonable  Facilities." — The  term  '*  reasonable  facilities," 
when  used  in  connection  with  an  act  fixing  the  rate  to  be  charged  by  a 
railroad  company  for  the  transportation  of  certain  merchandise,  and 
requiring  it  to  furnish  the  means  for  forwarding  and  delivering  same, 
means  that  such  railroad  company  shall  furnish  the  cars,  motive  power, 
and  other  conveniences  necessary  for  such  purposes.     {Page  570.) 

Effect  of  Special  Statute  upon  Railroad  Franchises  Construed. — The  act 
of  1878,  c.  64,  which  requires  the  appellee  in  liiis  case  to  "furnish  rea- 
sonable facilities"  for  "receiving  and  forwarding;  all  coals  that  may  be 
offered  for  transportation  "  over  its  lines,  was  held  not  to  be  inconsistent 
with  the  act  of  1849,  c.  469,  §  21,  which  limited  the  right  to  make  con- 
nection with  the  roads  of  said  company  to  the  corporations  thereafter 
to  be  incorporated,  and  it  was  further  held  not  to  repeal  such  section. 
{Page  573.) 

Appeal  from  Alleghany  county  circuit  court.     Affirmed, 

Argued  before  ROBINSON,  C.J.,  and  Bryan,  Fowler, 
McSherry,  Page,  Roberts,  and  Briscoe,  J  J. 

Benj,  A,  Richmond  ^wA  D.  James  Blackiston^  for  appellant. 
Robert  H.  GQrdorty  for  appellee. 

Robinson,  C.J. — The  question  in  this  appeal  is  whether 

the  appellant,  a  coal-mining  company,  has  the  right  to  make 

...       connection  by  means  of  a  switch  with  the  appel- 

€Me  stated.        ,      ,  .1         j         t_-   i.  i_  ^1 

lee  s  railroad,  which  runs  by  or  near  the  property 
of  the  appellant.  The  appellee  was  chartered  by  Act  1849, 
c.  469,  with  power  to  build  a  railroad  from  Cumberland  to  the 
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Pennsylvania  line.  By  section  21  of  its  charter,  privilege  to 
make  connection  with  the  appellee's  road  was  reserved  to  any 
corporations  which  might  **be  hereafter  incorporated,  *  *  * 
provided  that  in  making  such  connection  no  injury  shall  be 
done  to  the  works  of  the  company.*' 

This  privilege,  it  will  be  observed,  is  expressly  limited  to 
-corporations  chartered  after  the  act  of  1849,  incorporating  the 
appellee.  The  appellant  was  chartered  by  Act  1847,  c.  306, 
for  the  purpose  of  manufacturing  iron  and  mining  coal,  and 
was  authorized  to  build  a  railroad  from  its  property  to 
to  the  Chesapeake  &  Ohio  Canal,  at  Cumberland.  Having 
been  chartered  prior  to  1849,  ^^^  appellant,  it  is  clear,  is  not 
<;ntitled  to  the  privilege  of  making  connection  with  the  appel- 
lee's road,  for  the  reason  that  this  privilege  was,  by  section  21 
of  the  appellee's  charter,,  reserved  to  corporations  thereafter 
incorporated;   that  is,  to  corporations  chartered  since  1849. 

The  contention,  however,  is  that  the  appellant  was  char- 
tered for  a  period  of  30  years,  and  that  its  charter  expired 
March  8,  1878,  and  that  by  Act  1878,  c.  409,  passed  April  5, 
1878,  a  new  corporation  was  created. 

So  the  question  comes  to  this:  Whether  the  act  of  1878 
is  to  be  construed  as  creating  a  new  corporation,  or  as  con- 
tinuing or  reviving  the  old  company.  **To  ascertain,"  says 
Mr.  Justice  STORY,  **  whether  a  charter  creates  a 
new  corporation,  or  merely  continues  the  existence  ^<^.VI:;:" 
of  the  old  one,  we  must  look  to  its  terms,  and  give 
them  a  construction  consistent  with  the  legislative  intent  and 
the  intent  of  the  corporators "  (Bellows  7/.  Hallowell,  2 
Mason,  44  Fed.  Cas.  No.  1279);  that  is  to  say,  whether 
the  object  of  the  act  is  to  prolong  or  revive  the  existence 
of  a  corporation  which  has  expired  or  is  about  to  expire,  and 
not  to  change  the  identity  of  the  company  or  to  form  a  new 
one,  or  whether  the  object  is  to  create  a  new  corporation,  with 
a  new  capital,  and  with  no  intention  to  continue  the  obliga- 
tions of  the  old  company  as  against  the  company  thus 
created. 

What,  then,  was  the  object  of  the  act  of  1878?  Its  title  de- 
clares it  to  be  **  An  act  to  extend  an  act  entitled  *  An  act  to 
incorporate  the  Withers  Mining  Company,'  passed  at  the  De- 
cember session  1847,  chapt.  306,"  for  the  period  of  30  years. 
And  the  enacting  clause  (section  i)  provides  '*  that  the  act  en- 
titled *  An  act  to  incorporate  the  Withers  Mining  Company  ' 
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and  passed  at  December  session  eighteen  hundred  and  forty- 
seven,  chapter  three  hundred  and  six,  and  the  act  to  alter  and 
amend  said  original  act  of  incorporation,  passed  at  January 
session  eighteen  hundred  and  seventy,  chapter  two  hundred 
and  twenty-seven,  be  and  the  same  are.  hereby  continued  in 
full  force  and  effect  for  the  period  of  thirty  years."  Not 
only  docs  the  title  declare  it  to  be  the  object  of  the  act  to 
extend  the  charter  of  the  appellant  for  a  period  of  thirty 
years,  but  the  enacting  clause  provides  in  express  terms  that 
the  charter  be  and  the  same  is  **  hereby  continued  in  full 
force  and  effect  for  the  period  of  thirty  years  "  from  the  8th 
of  March  1878. 

It  is  clear,  then,  that  the  legislature  meant  merely  to  revive 
and  extend  the  charter  of  the  appellant,  and  did  not  mean  to 
create  a  new  and  distinct  corporation ;  and  it  is  equally  clear 
that  this  act  was  so  understood  and  accepted  by  the  corpora- 
tors themselves.  In  pursuance  of  its  provisions,  a  meeting  of 
the  stockholders  was  held  at  Frostburg  on  the  6th  of  May, 
1878,  and  the  company  was  organized  by  electing  all  the  offi- 
cers of  the  old  company ;  and  although  the  name  of  the  com- 
pany was  subsequently  changed  from  the  Withers  Company 
to  the  Thomas  Mining  Company,  and  then  again  to  the  Frost- 
burg Mining  Company,  the  legal  title  to  the  property  still 
stands  in  the  name  of  the  Withers  Company. 

And,  in  making  these  changes  in  the  name  of  the  company, 
the  legislature  was  careful  to  provide  that  the  company  by 
such  name  shall  succeed  to  all  the  rights,  powers,  liabilities, 
and  obligations  of  the  said  Withers  Mining  Company.  It  is 
clear,  therefore,  that  the  object  of  the  act  of  1878  was  merely 
to  revive  and  extend  the  charter  of  the  Withers  Company  for 
a  period  of  30  years,  and  by  no  fair  rule  of  construction  can  it 
be  said  to  have  created  a  new  corporation. 

But  then,  again,  it  is  contended  that  section  2 1  of  the  ap- 
pellee's charter,  which  restricts  the  privilege  of  making  con- 
nection with  its  road  to  corporations  chartered 
t^Mm^^*''  after  1849,  is  repealed  by  Act  1876,  c.  64.  This 
act,  in  the  first  place,  prescribes  the  rates  to  be 
charged  by  the  appellee  for  the  transportation  of  coal  over 
its  road,  and  then  it  provides  that  it  shall  be  the  duty  of  the 
appellee  **to  provide  and  furnish  reasonable  facilities  and  all 
cars,  including  gondolas,  where  required  for  local  trade,  and 
othef   vehicles    and  motive    power    for    receiving  and    for- 
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warding  all  coals  that  may  be  offered  for  transportation  over 
said  railway."  And  the  argument  is  that  the  duty  of  furnish- 
ing reasonable  facilities  for  receiving  and  forwarding  coal  that 
may  be  offered  for  transportation  necessarily  imposes  on  the 
appellee  the  obligation  of  permitting  all  persons  and  corpora- 
tions having  coal  for  transportation  to  make  connections  by 
means  of  a  switch  with  its  road. 

To  such  a  construction  we  cannot  agree.  The  whole  ob- . 
ject  of  the  act  was  to  fix  the  rates  to  be  charged  by  the  ap- 
pellee for  the  transportation  of  coal,  and  having  fixed  these 
rates,  it  makes  it  the  duty  of  the  appellee  to  furnish  the  means 
for  forwarding  and  delivering  the  same.  And  reasonable  facili- 
ties, as  thus  used,  means  that  the  appellee  shall  furnish  the  cars, 
motive  power,  and  other  conveniences  necessary  for  such  pur- 
poses. It  would  be  a  strained  construction  to  hold  that  these 
words  in  themselves  repeal  section  2 1  of  the  appellee's  charter, 
and  impose  upon  it  the  obligation  of  permitting  all  persons 
and  corporations  having  coal  for  transportation  to  make  con- 
nections with  its  road.  Such  a  construction  is  neither  war- 
ranted by  the  natural  import  of  the  words  **  reasonable  facili- 
ties" nor  the  subject-matter  in  connection  with  which  they 
are  used.  It  might  just  as  well  be  said  that  the  legislature 
meant  to  impose  upon  the  appellee  the  duty  of  making  sta- 
tions at  such  places  on  its  road  as  the  shippers  of  coal  might 
deem  convenient  to  themselves,  without  regard  to  the  busi- 
ness or  interests  of  the  appellee. 

These  precise  words  are  used  in  the  statute  17  &  18  Vict, 
c.  31,  passed  in  1854,  and  which  provides  **  that  every  rail- 
way company  *  *  *  shall  according  to  their  respective 
powers  afford  all  reasonable  facilities  for  the  receiving  and  for- 
warding and  delivering  of  traffic  upon  and  from  the  several 
railways.*'  And  in  construing  this  statute  in  Southeastern 
Ry.  Co.  V,  Railway  Commissioners,  6  Q.  B.  Div.  586,  the 
lord  chancellor  said:  "What,  then,  are  the  obligations  im- 
posed upon  railway  companies  by  this  statute?  *  *  *  First, 
a  positive  obligation  to  afford,  according  to  their  respective 
powers,  all  reasonable  facilities  for  the  receiving  and  forward- 
ing and  delivering  of  traffic  upon  and  from  the  several  rail- 
ways and  canals  belonging  to  or  worked  by  such  companies 
respectively. '  *  *  *  « Traffic,  according  to  the  interpretation 
clause  (section  i),  includes  *  passengers  and  their  luggage,  and 
goods,  animals,  and  other  things  conveyed   by  any  railway 
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company.'  *  Railway  '  includes  *  every  station  of  or  belong- 
ing to  such  railway  used  for  the  purposes  of  public  traffic'  \ 
*  *  *  With  respect  to  stations  there  is  no  obligation  to  es- 
tablish them  at  any  particular  places  or  place  unless  the  com- 
pany thinks  fit  to  do  so."  Brett,  L.  J. :  '*  It  follows  that 
the  defendants  had  jurisdiction  only  to  hear  and  determine 
and  order  in  respect  of  facilities  to  be  afforded  upon  or  from 
the  railway  or  the  stations  used  by  the  company  for  the  pur- 
poses of  public  traffic." 

And  in  Great  Western  Ry.  Co.  v.  Railway  Commissioners, 
7  Q.  B.  Div.  182,  where  the  complaint  was  that  the  company 
'<iseMonabie  had  charged  rates  in  excess  of  those  authorized  by 
funities'*  law,  Cotton,  L.  J.,  said :  **  The  complaint  is  simply 
•eontiBued.        ^j^^^  ^j^^  charges  made  by  the  railway  company  for 

a  great  many  of  their  journeys  are  beyond  those  which 
their  special  act  of  parliament  or  the  general  acts  allow  them 
to  charge,  and  in  that  sense,  and  in  that  sense  only,  are  ex- 
cessive. Now,  the  only  question  we  have  to  determine  is 
whether  this  comes  within  the  words  of  the  second  section  of 
the  railway  and  canal  traffic  act  of  1854,  on  a  reasonable  in- 
terpretation of  those  words.  They  are  that  the  company  shall 
afford  all  reasonable  facilities  for  the  receiving  and  forwarding 
and  delivering  of  traffic  upon  their  railway.  Can  this  exces- 
sive charge  be  said  to  be  a  refusal  of  reasonable  facilities? 
Now,  what  I  think  comes  within  those  words,  *  afford  all 
reasonable  facilities,*  is  the  providing  proper  accommodation 
in  the  stations  and  in  the  carriages  for  the  receiving  and  for- 
warding passengers,  and  for  getting  them  in  and  out  of  their 
carriages,  and  the  like." 

The  latest  case  in  which  the  meaning  of  the  words  **  rea- 
sonable facilities  ' '  has  been  considered  is  Dorlaston  Local 
Board  v.  London  &  N.  W.  R.  Co.,  (Q.  B.  Div.  and  Prob. 
Div.)  volume  2,  Queen's  Bench,  decided  July  9,  1894.  In 
that  case  the  railway  company  discontinued  the  use  of  a  station, 
and  pulled  it  down,  and  an  application  was  made  to  the  rail- 
way commissioners  for  an  order  requiring  the  railway  company 
to  afford  reasonable  facilities  for  receiving,  forwarding,  and 
delivering  passenger  traffic  on  this  branch  line,  and  to  reopen 
the  station,  the  use  of  which  had  been  discontinued.  Lord 
ESHER,  M.R.,  said  **  that  the  commissioners  had  no  power  to 
prevent  a  railway  company  from  absolutely  pulling  down  a 
station  if   they    think   they  ought,   or  if  they  choose  to  do 
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it,  any  more  than  they  can  order  a  railway  company  to  build 
a  new  station. 

And,   besides,    there  is  nothing    in    the  act    of    1876  by 
which    it  can  be   fairly  inferred  that    the   legislature  meant 
to  repeal  section  21    of  the  appellee's  charter,  which  limited 
the  right  to  make  connection  with  its  road  to  corporations 
thereafter  to  be  incorporated.     Section  i   of  that 
act  prescribes  the  rates  to  be  charged  by  the  ap-  Bepeaior 
pellee  for  the  transportation  of  coal,  and,  having  rtatnte. 
thus  prescribed  the  rates,  the  next  section  makes 
it  the  duty  of  the  appellee  to  furnish  all  reasonable  facilities 
for  the  receiving  and  forwarding  of  all  coal  that  may  be  of- 
fered  for  transportation.     These  are  the  only  amendments 
made  to  the  appellee's  charter.     Not  one  word  is  said  about 
amending  or  repealing  section  21,  by  which  the  privilege  of 
making  connection  with  its  road   is  limited  to  corporations 
thereafter  to  be  incorporated. 

It  can  hardly  be  necessary  to  say  that  the  repeal  of  a  prior 
existing  act  of  the  legislature  by  implication  is  never  favored 
in  law,  and  it  is  only  when  the  two  acts  are  repugnant  and 
plainly  inconsistent  with  each  other  that  the  rule  applies.  If 
the  two  acts  can  by  a  fair  and  reasonable  construction  stand 
together,  there  is  no  ground  on  which  it  can  be  held  that  the 
latter  act  operates  as  a  repeal  of  the  former  act. 

In  this  case  there  is  no  inconsistency  whatever  between 
the  provisions  of  the  act  of  1876  and  section  21  of  the  ap- 
pellee's charter.  On  the  contrary,  the  act  deals  with  other 
matters  in  no  manner  affecting  the  provisions  of  that  section. 
And,  this  being  so,  the  doctrine  of  repeal  by  implication  has 
no  application. 

For  these  reasons,  the  injunction  prayed  was  properly  re- 
fused, and  the  order  of  the  court  below  will  therefore  be 
affirmed. 

Order  affirmed. 
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Gulf,  Colorado  &  Santa  Ft  Railway  Co. 

V. 

Hodge  et  a/. 

{Court  of  Civil  Appeals  of  Texas ^  May  i,  1895.) 

Carriers  of  Merchandise — Duty  to  Furnisli  Facilities  [(1)  p.  584] — Failura 
to  Furnisli  Cars  According  to  Contract— Measure  of  Damagesi — A  railroad 
company  in  an  action  for  failure  to  provide  cars  for  the  shipment  of 
corn  as  agreed,  is  not  liable  in  damages,  both  for  the  profits  the  plaintiff 
might  have  made  had  the  corn  been  shipped  as  per  contract,  and  ilie 
expenses  incurred  in  preparing  it  for  transportation,  made  necesi.ary 
because  of  the  delay  occasioned  by  failure  of  the  company  to  furnish 
cars.     {Page  577.) 

Same— Same — Defences  to  Action  for  Failure  to  Furnish  Carsi — The  fact 
that  an  unexpected  icicrease  in  the  volume  of  the  business  of  a  railroad 
company  made  it  impossible  for  the  company  to  furnish  the  cars  con- 
tracted for,  is  no  defence  in  an  action  to  recover  damages  for  breach  of 
such  contract.     {Page  579.) 

Action  for  Breach  of  Contract  to  Furnish  Cars— Duty  of  Plaintiff  to 
Lessen  Damages  by  Contracting  with  Others. — A  party  who  has  secured  a 
contract  from  a  railroad  company  to  furnish  cars  for  the  transportation 
of  his  property,  is  not  required,  in  order  to  lessen  the  injury  resulting 
from  a  breach  of  such  contract,  to  secure  some  one  else  to  fulfil  the 
contract  on  the  part  of  the  railroad  company.     {Page  579.) 

Station  Agent— Authority  of  to  Contract  to  Furnish  Cars  [(2)  p.  585]. — A 
railroad  station  agent  has  authority  to  bind  the  company  by  a  contract 
to  furnish  cars  at  his  station  for  the  shipment  of  freight,  but  has  no 
authority  to  make  such  a  contract  for  shipments  at  other  points.    {Pages 

577.  580.) 

Appeal  from  Bell  county  district  court.     Reversed. 

The  statement  of  the  nature  and  result  of  the  case  in  appel- 
lant's brief  is  as  follows : 

*'  In  their  original  petition,  the  appellees,  being  plaintiffs  in 
the  district  court,  alleged,  in  substance,  that  on  September  20, 
1892,  they  made  a  contract  with  J.  Valegas  & 
Facts.  Bro.,  of  Laredo,  to  deliver  to  the  said  firm  of  J. 

Valegas  &  Bro.,  at  Laredo,  Tex.,  between  the  20th  day  of 
September,  1892,  and  the  20th  day  of  November,  1892,  150 
cars  of  sound,  white  corn,  sacked  in  good  sacks,  f.  o.  b.  Bel- 
ton,  or  points  taking  the  same  rate  of  freight,  at  the  price 
of  47i  cents  per  bushel,  plaintiffs  in  said  contract  binding 
themselves  to  make  daily  shipments  to  said  J.  Valegas  &  Bro. 
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of  two  cars,  and  to  continue  shipping  until  they  completed 
the  150  car-loads,  which  must  be  delivered  on  said  20th  day  of 
November,  1892  ;  that  no  cars  would  be  received  by  the  firm 
of  J.  Valegas  &  Bro.  unless  mutually  agreed  upon  by  the 
parties  after  the  said  date;  that  on  September  20,  1892, 
plaintiffs  notified  the  defendant  of  the  terms  of  said  contract, 
and  stated  to  the  defendant  that  plaintiffs  proposed  shipping 
all  of  the  said  corn,  by  its  line  of  railroad  and  connecting 
lines,  to  the  said  point  of  destination,  at  Laredo,  Tex.,  on  or 
prior  to  November  20,  1892;  that  they  on  divers  days,  after 
the  said  date,  and  prior  to  November  20,  1892,  demanded 
verbally  and  in  writing  of  the  defendant  to  furnish  1 50  cars 
for  the  shipment  of  the  said  corn,  and  defendant  then  and 
there  continuously  promised  up  to  November  20,  1892,  to 
furnish  all  of  the  said  cars  as  requested,  and  held  himself  out 
as  able  and  willing  and  bound  to  furnish  said  cars;  that,  in 
anticipation  of  and  upon  making  the  said  contract,  plaintiffs 
purchased  a  lot  of  machinery,  consisting  of  an  engine  and 
two  corn  shellers,  at  a  reasonable  cost  of  $891,  $300  for  lum- 
ber with  which  to  construct  corn  sheds ;  that  the  defendant 
knew  of  said  purchase,  and  knew  that  all  of  such  machinery 
would  be  damaged  by  depreciation  in  not  less  than  one  half  of 
its  cost  price  by  use,  and  plaintiffs  would  suffer  such  damage 
in  case  they  were  not  able  to  comply  with  their  contract; 
that,  had  the  contract  been  complied  with,  the  plaintiffs 
would  have  made  a  net  profit  of  $40  per  car  on  the  corn ; 
that  defendants  negligently,  wantonly,  and  for  the  purpose  of 
injuring  plaintiffs,  failed  to  furnish  the  cars  as  requested,  and 
as  said  contract  required,  and  only  after  continued  urging  fur- 
nished 39  cars  between  said  period  of  September  20  and 
November  20,  1892;  that  during  all  of  said  time,  while  de- 
fendant was  refusing  to  furnish  cars  as  aforesaid  to  plaintiffs, 
it  was  well  supplied  with  cars,  which  it  was  furnishing  to  the 
shippers  who  made  demand  for  the  same  subsequent  to 
demand  made  therefor  by  plaintiffs,  and  after  demands  made 
for  said  cars  by  plaintiffs  from  defendant ;  that  after  defend- 
ant had  failed  to  furnish  cars,  and  only  furnished  39  cars  dur- 
ing the  period  of  shipment  provided  for  in  the 
contract,  plaintiffs  had  on  hand  about  4000  f,**J^j'""' 
bushels  of  corn,  which  they  were  compelled  to 
sell  at  a  loss  of  20  cents  per  bushel ;  that,  by  the  delay  and 
refusal  of  defendant  to  furnish  cars,  plaintiffs  lost  the  value  of 
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their  time,  to  their  damage  $600 ;  they  lost  the  value  of  the 
use  of  their  machinery  for  two  months,  to  their  damage  $600, 
and  lost  one  half  of  the  value  of  the  said  machinery,  to 
their  damage  $445  ;  and  they  lost  all  the  value  of  said  lum- 
ber, to  their  damage  $300 ;  that,  by  failure  to  ship  1 1 1  cars 
of  corn,  they  were  damaged  in  the  sum  of  $4440 ;  that,  on 
said  4000  bushels  of  corn  sold  at  a  loss  of  20  cents,  they 
were  damaged  $800;  wherefore  they  pray  judgment  in  the 
sum  of  $7185.50.  Plaintiffs  filed  a  trial  amendment,  in 
which  they  allege  that  the  defendant  was  obligated  to  furnish 
cars  to  plaintiff  to  load  corn  to  be  shipped  to  Laredo,  even 
if  the  same  was  required  to  be  shipped  over  another  and  a 
connecting  line  of  railway,  because  they  say  defendant  was  a 
private  corporation,  and  as  such  duly  authorized  to  make  con- 
.tracts  for  the  shipping  of  goods  and  property,  and  bind  itself 
thereby.  Plaintiffs  allege  that  before  making  any  contract 
with  J.  Valegas  &  Bro.,  or  immediately  thereafter,  the 
plaintiffs  entered  into  a  contract  with  the  defendant,  under 
terms  of  which  the  defendant  was  to  furnish  the  plaintiffs 
a  sufficient  number  of  cars  at  Belton  and  Temple,  Tex.,  and 
places  taking  the  same  rate,  between  September  20  and 
November  20,  1892, — 150  cars  for  corn.  Plaintiffs  offered 
all  of  their  corn  to  defendant,  except  one  car  shipped  by  the 
Missouri,  Kansas  &  Texas  Railway,  upon  which  defendant 
protested,  but,  permitting  said  single  car  to  be  shipped  as 
above,  claimed  the  right  to  ship  the  balance  of  the  com  as 
per  terms  of  the  contract.  Plaintiffs  allege  that  the  other 
and  connecting  lines  of  railway  were  ready  and  willing  to 
receive  said  cars  of  corn,  and  so  notified  defendant.  The 
defendant's  answer  is  sufficient  to  raise  all  of  the  questions 
made  by  the  assignments  of  error,  and  hence  a  statement  of 
the  same  is  not  necessary. 

**  There  were  a  verdict  and  judgment  for  the  appellees  as 
follows : 

**  *  We,  the  jury,  find  for  plaintiff  as  follows: 

III  cars  of  corn,  at  $40.00 $4440  00 

Loss  on  4000  bushels  of  corn 560  00 


Total $500000 

'* '  [Signed]  H.  A.  WEAR,  Foreman.' 
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**The  appellant's  motions  for  new  trial  and  in  arrest  of 
judgment  having  been  overruled,  it  has  duly  prosecuted  this 
appeal." 

With  one  exception  this  statement  is  correct.-  The  plead- 
ings raise  no  issue  of  the  plaintiffs'  assignment  of  the  cause  of 
action  sued  on. 

y.  W,  Terry  and  C  K,  Lee,  for  appellant. 
Monteith  &  Furnian,  for  appellees. 

Key,  J.   (after  stating  the  facts). — i.  Appellant's  special 
exception  to  some  of  the  items  of  damage  set  up  in  appel- 
lees* petition    should    have    been   sustained.     Ap- 
pellees cannot  be  permitted  to  recover  the  profit  *"*""«*« 
they  would  have  made  had  there  been  no  breach  Damayes. 
of  the  contract,  and  at  the  same  time  recover  for 
the  expense  they  would  have  incurred  had  the  contract  been 
performed  by  appellant.      Had  appellant  performed  its  alleged 
obligation,    appellees  would   have   expended    for  machinery, 
lumber,  labor,  etc.,  as  much  as  or  more  than  they  did  expend ; 
and  therefore  it  is  manifest  that  such  expenditures  were  not  a 
result  of  the  breach  of  the  alleged   contract,   and  appellees 
cannot  recover  both  the  profit  they  would  have  made  upon 
and  the   expenditures    involved   in    procuring,    shelling,   and 
shipping  the  corn.      However,  as  it  is  manifest  from  the  ver- 
dict that   the  jury  allowed  appellees  nothing   on    the  items 
referred  to,  the  error  of  the  court  in  overruling  the  exception 
to  the  petition  would  not  require  a  reversal  of  the  judgment. 

2.  As  we  construe  the  contract  between  the  plaintiffs  and 
J.  Valegas  &  Bro.,  the  plaintiffs  were  not  required  to  deliver 
the  corn  at  Laredo,  Tex.  They  were  bound,  at 
their  own  expense,  to  place  it  on  board  the  cars  station  •gtat's 
at  Belton,  Tex.,  or  some  other  point  having  the  "ad^^^rrier. 
same  freight  rate  to  Laredo.  In  other  words, 
the  contract  required  them  to  put  the  corn  in  such  a  condition 
that  if  not  promptly  transported  to  Laredo,  Tex.,  a  railroad 
company  would  be  responsible  to  J.  Valegas  &  Bro. ;  and  if 
appellant  had  furnished  the  cars,  and,  when  loaded,  issued 
bills  of  lading  according  to  the  usual  course  of  business, 
appellees*  contract  with  J.  Valegas  &  Bro.  would  have  been 
complied  with,  whether  the  latter  ever  received  the  corn  or 
not.  Hence,  whether  or  not  the  station  agent  at  Belton  had 
authority  to  bind  the  appellant  to  transport  the  corn  beyond 
%  (N.  s.)  A.  &  E.  R.  Cas.— 37 


578  CARRIERS   OF  MERCHANDISE  [^n.  a) 

Facilitiea  G;,  C.  &  S.  P.  Ry.  Co.  v.  Hodge 

its  line  of  road  is  not  believed  to  be  material.  It  was  within 
the  scope  of  his  authority  to  contract  on  behalf  of  appellant 
to  furnish  cars  at  his  station  for  the  shipment  of  corn  or  any 
other  freight.  Easton  v.  Dudley,  78  Tex.  236,  45  Am.  & 
Eng.  R.  Cas.  340;  McCarty  v.  Railway  Co.,  79  Tex.  37; 
Railway  Co.  v,  Hume,  16  Tex.  Civ.  App.  653;  affirmed  on 
this  point  by  the  supreme  court  in  87  Tex.  211. 

3.  This  case,  however,  goes  further,  and  presents  a  ques- 
tion which,  in  so  far  as  the  researches  of  counsel  disclose  and 
the  information  of  this  court  extends,  has  never  been  decided 
by  an  appellate  court  in  this  state.  The  plaintiff's  case  is 
founded,  not  only  upon  a  failure  to  furnish  cars 
Same-KxteBt  at  Belton,  Tex.,  but  rests  largely  upon  a  failure 
ofaathoritj.  to  fumish  them  at  Temple,  Tex.,  another  station 
on  appellant's  road ;  and  the  right  to  recover  is 
based  upon  an  alleged  contract,  and  not  upon  the  statutory 
right  to  have  cars  furnished  within  a  reasonable  time  after 
written  application.  The  testimony  shows  that  the  expecta- 
tion was  to  ship  a  considerable  portion  of  the  corn  from 
Temple ;  that  cars  were  repeatedly  demanded  at  that  station ; 
and  that,  at  the  time  appellant  finally  refused  to  furnish  any 
more  cars,  appellees  had  on  hand  a  considerable  quantity  of 
corn  at  said  station.  No  testimony  was  offered  tending  to  show 
that  the  station  agent  at  Belton  had,  or  had  ever  been  held  out 
by  appellant  as  having,  any  authority  to  transact  any  business 
for  it  at  Temple  or  at  any  other  point  than  his  own  station. 
Such  being  the  case,  it  must  be  held  that  he  had  no  authority 
to  bind  appellant  to  furnish  cars  or  ship  freight  at  any  other 
station  than  Belton ;  and  as  the  court,  in  effect,  instructed 
the  jury  that  a  contract  made  by  said  agent  to  fumish  cars  at 
other  points  on  appellant's  road  having  the  same  rate  of 
freight  would  bind  appellant,  which  charge  is  assigned  as 
error,  the  judgment  must  be  reversed. 

A  local  station  agent,  in  charge  of  a  railroad  company's 
business  at  a  particular  station,  is  presumed  to  have  authority 
to  represent  the  company  in  all  matters  connected  with  the 
transaction  of  its  business  at  that  particular  station ;  but  he  is 
not  presumed  to  have  authority  to  act  for  the  company  at  other 
stations,  and,  when  he  attempts  to  do  so,  his  act,  unless  rati- 
fied will  not  bind  the  company.  In  so  far  as  we  have  been 
able  to  ascertain,  such  has  been  the  holding  wherever  the  ques- 
tion has    been    presented ;    and  it   is    in    harmony  with    the 


^^"cS"^*]  CAKRIEUS   OF  MERCHANDISE  679 

G.,  C.  &  S.  F.  Ry.  Co.  9.  Hodge  Facilities 

well-settled  rule  that  a  principal  is  not  bound  by  a  contract 
made  by  an  agent  that  is  not  within  the  actual  or  apparent 
scope  of  the  agent's  authority.  Voorheesz/.  Railway  Co.,  71 
Iowa,  735,  29  Am.  &  Eng.  R.  Cas.  322;  Railway  Co.  v. 
Stults,  31  Kan.  752,  15  Am.  &  Eng.  R.  Cas.  97;  i  Lawson, 
Rights,  Rem.  &  Prac.  §  76. 

We  must  therefore  hold  that  appellees  cannot  recover  upon 
the  contract  for  any  failure  to  furnish  cars  at  any  other  point 
than  Belton,  unless  it  shall  be  proved  that  a  contract  binding 
upon  appellant  was  entered  into  whereby  it  agreed  to  furnish 
cars  at  some  other  station.  Other  objections  to  the  court's 
charge  are  not  regarded  as  tenable. 

4.  The  fact  that  an  appellant,  on  account  of  an  unexpected 
increase  in  the  volume  of  business  on  its  road  or  on 

those  forming  its  connections,  may  not  have  been  JlI**|"fc',J^g^ 
able  to  comply  with  its  contract,  is  no  defence  to  an 
action  for  a  breach  of  the  contract.     Railway  Co.  v,  Hume, 
87  Tex.  211. 

5.  Appellant  assigns  as  error  the  court's  refusal  to  give  the 
following  special  charge:  **  That  it  was  the  duty  of  plaintiffs, 
if  they  found  defendant  unable  or  unwilling  to  carry 

out  their  contract — if  you  find  a  contract  was  made  to  employ 
as  alleged — to  use  due  diligence  to  get  some  other  otheritoc«rrj 
railway  company,  if  there  was  any  other,  to  carry  •"*  «>"»'«^»«t. 
out  the  contract;  and,  if  you  find  they  did  not  so  use  dili- 
gence or  made  no  effort  at  all,  then  they  are  guilty  of  laches 
and  contributory  negligence  on  their  part,  and  are  not  entitled 
to  recover,  and  you  will  find  for  defendant." 

This  charge  was  properly  refused.  Whatever  the  complain- 
ing party  may  be  required  to  do  to  lessen  the  injury  resulting 
from  a  breach  of  contract,  he  certainly  is  not  required  to  em- 
ploy some  one  else  to  do  that  which  the  contract  bound  the 
other  party  to  do,  and  the  failure  to  do  which  constitutes  the 
breach  sued  on. 

6.  Appellant's    answer  put    in  issue    the  existence  of  the 
cause  of  action  sued  on,  but  it  presented  no  question  as  to  appel- 
lees' ownership  of  the  cause  of  action,  if  any  ever  Contractor 
existed;   hence,  the  proof,  even  without  objection,   «*''riage— 
that,  after  suit  brought  and  before  trial,  appellees  own/niiripof 
transferred  their  cause  of  action  to  a  third  person,   euim. 

not 'a  party  to  the  suit,  constituted' no  defence.      It  is  not 
necessary,  therefore,  to  decide  whether  or  not,  had  the  trans- 


580  CARRIERS   OF  MERCHANDISE  [^(n.'i)' 

FaoilitiM  G..  C.  &  S.  F.  Ry.  Co.  t>.  Hodge 

fer  been  pleaded  as  well  as  proved,  it  would  have  defeated 
appellees'  right  to  maintain  this  suit. 

7.  If  the  testimony  of  appellee  Hodge  concerning  the  au- 
thority of  station  agents  was  not  admissible,  its  admission  was 

harmless  error.  As  before  said,  whether  or  not  the 
Authority  of  station  agent  at  Belton  had  authority  to  bind  appel- 
to  bind  carrier.  ^^^^  ^^  transport  the  com  beyond  its  own  line  is 

not  believed  by  us  to  be  material.  He  had  au- 
thority to  bind  appellant  to  furnish  cars  at  Belton;  and  if  in 
proving  a  contract  to  so  furnish  the  cars,  appellees  should  also 
prove  that  said  agent  also  undertook  to  bind  appellant  to  carry 
the  corn  to  Laredo,  such  additional  proof  would  not  impair 
the  contract  which  the  agent  was  authorized  to  make,  and  it 
would  still  be  immaterial  whether  the  agent  had  authority  to 
contract  for  such  through  transportation. 

8.  The  form  of  the  verdict  is  objected  to,  because  it  uses 
the  term  **  plaintiff '*  instead  of  **  plaintiffs'* ;  but,  as  this 
question  is  not  likely  to  arise  again,  we  deem  it  unnecessary 
to  decide  it. 

9.  Part  of  the  evidence  complained  of  by  the  tenth  assign- 
ment of  error  should  have  been  excluded.  Appellees  charged 
in  their  petition  that  4000  bushels  of  corn  were  left  on  their 
hands,  which  they  sold  at  a  loss  of  20  cents  on  the  bushel ; 
but  there  was  no  averment  that  any  of  it  was  injured  or  lost 
by  exposure,  etc.,  and  therefore  the  court  erred  in  allowing 
appellees  to  testify  to  such  injury  and  loss. 

The  judgment  will  be  reversed,  and  the  cause  remanded, 
for  further  proceedings  in  accordance  with  this  opinion. 
Reversed  and  remanded. 
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Chicago  &  Alton  Railroad  Co. 
Davis  (William  H.) 

{Supreme  Court  of  Illinois^  No^v,  25,  1895.) 

i 

Carriers  of  Merchandise — Failure  to  Furnish  Suitable  Refrigerator  Cars 

— Liability! — The  liability  of  a  railroad  company  for  damage  to  perishable 
property  resulting  from  defects  in  the  refrigerator  cars  in  which  it  was 
transported  under  the  contract  of  carriage  is  not  relieved  by  the  fact 
that  the  cars  were  inspected  by  agents  of  the  company  from  which  the 
perishable  property  was  purchased,  the  inspection  being  made  by  that 
company  as  the  agent  of  the  carrier,  and  not  as  that  of  the  consignee. 
{Piige  582.) 

Same— Provision  in  Bill  of  Lading  Limiting  Carrier's  Liability  [(1)  677]— 
Effect. — A  railroad  company  is  not  relieved  from  liability  for  loss  of 
property  caused  by  defects  in  refrigerator  cars  by  virtue  of  a  provision 
in  the  bill  of  lading  limiting  liability  *'  for  decay  of  perishable  articles  or 
injury  by  heat  or  frost,"  since,  by  contracting  to  use  refrigerator  cars, 
the  carrier  especially  agreed  to  protect  the  goods  from  heat.   {Page  583.) 

Appeal  from  appellate  court,  first  district.     Affirmed. 

Lee  &  Hay,  for  appellant. 

Eastman  Gr  Schumacher,  for  appellee. 

Carter,  J. — This  was  an  action  on  the  case  brought  by 
appellee  against  appellant  to  recover  damages  for  the  negli- 
gence of  the  latter  in  transporting  a  car-load  of 
green  hams  from  Kansas  City  to  Cincinnati, 
whereby  they  were  injured.  The  amount  claimed  in  the 
declaration  was  $1500.  The  cause  was  tried  by  the  court 
without  a  jury,  and  judgment  was  rendered  for  the  plaintiff 
for  $1051.46.  The  defendant  took  its  appeal  to  the  appellate 
court,  where  it  was  held  that  as  to  certain  items,  amounting 
to  $272.78,  the  judgment  was  erroneous — the  damages,  as  as- 
sessed, being  to  that  amount  in  excess  of  the  damages  actu- 
ally sustained  by  the  plaintiff;  and,  the  plaintiff  having  re- 
mitted such  excess,  the  judgment  was  affirmed  as  to  the  bal- 
ance of  $778^68.  54  111.  App.  130.  The  defendant  then 
took  this  appeal  from  said  judgment  of  affirmance. 

Appellee  has  entered  his  motion  here  to  dismiss  the  appeal 
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on  the  ground  that  the  amount  involved  is  less  than  $iocx>, 
and  that  this  court  is  without  jurisdiction  to  entertain  the  ap- 
peal. The  motion  having  been  reserved  to  the 
uoo!**^^"**"  ^^^^  hearing,  it  will  now  be  first  disposed  of .  The 
question  arising  on  this  motion  was  directly  in- 
volved in  Gilmore  z\  Courtney  (wherein  an  opinion  was  filed 
at  the  October  term,  1895),  41  N.  E.  1023.  We  there  held 
that  the  amount  involved  on  the  appeal  to  the  appellate  court 
being  in  excess  of  $1000,  an  appeal  lay  to  this  court,  not- 
withstanding the  remittitur  in  the  appellate  court,  whereby 
the  judgment  was  reduced  below  that  amount.  This  motion 
must  be  controlled  by  that  decision,  and  it  is  therefore  over- 
ruled. 

The  principal  act  of  negligence  complained  of,  and  which 
on  this  appeal  must  be  taken  as  proved,  was  that  the  refriger- 
ator car  furnished  by  appellant  in  which  to  transport  the  hams 
was  defective,  by  reason  of  having  a  strip  torn 
ffjgTratoreiir.  f'*o"^  ^^c  inside  door,  whereby  warm  air  from  the 
outside  was  admitted,  melting  the  ice  and  heating 
the  hams,  so  that  they  were  in  part  spoiled  en  route.  The 
order  for  the  hams  was  sent  by  appellee  from  Cincinnati  to 
Dunham,  Norris  &  Co.,  brokers  at  Kansas  City,  and  called 
for  a  car-load  of  green  hams — of  the  Armour  Packing  Com- 
pany's hams.  Dunham,  Norris  &  Co.  placed  the  order  with 
the  Armour  Packing  Company.  Appellant  furnished  the  re- 
frigerator car,  and  undertook  to  transport  and  deliver  the 
hams.  The  evidence  showed  that,  by  the  course  of  business 
between  the  packing  company  and  appellant,  appellant  in- 
spected its  own  cars  in  all  respects,  except  as  to  their  suffi- 
ciency as  refrigerator  cars.  As  to  the  latter  features,  the  in- 
spection was  by  the  Armour  Packing  Company.  The  defect  in 
the  car  was  not  apparent  from  the  outside,  but  would  readily 
be  discovered  on  inspection.  It  was  the  duty  of  the  carrier 
to  provide  a  good  and  sufficient  vehicle  in  which  to  carry  the 
hams  (Railway  Co.  v,  Dorman,  72  111.  504;  Railway  Co.  ?'. 
Strain,  81  111.  504;  3  Am.  &  Eng.  Enc.  Law,  i6a),  and  this 
it  undertook  it  to  do.  It  could  employ  such  agents  to  inspect 
its  cars  as  it  saw  fit,  and  if,  by  special  contract,  or  by  its 
course  of  business  between  itself  and  the  packing  company  it 
relied  on  the  latter  to  inspect  the  refrigerating  qualities  of  its 
cars,  that  was  a  matter  between  itself  and  the  packing  com- 
pany, and  did  not  concern  appellee.     The  mere  fact  that  ap- 
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pellee  purchased  the  hams  from  the  packing  company  did  not 
relieve  the  appellant  from  its  duty  to  provide  a  safe  and  suit- 
able car  in  which  to  transport  the  hams. 

The  rule  that  in  making  the  contract  for  transportation  the 
consignor  acts  as  the  agent  of  the  consignee  would  not  apply 
in  this  case  to  the  question  under  discussion ;  for  the  evidence 
tended  to  show,  and  it  must  be  taken  in  this  court  as  estab- 
lished, that  in  the  selection  and  inspection  of  the  car  the 
packing  company  acted  as  the  agent  of  appellant,  and  not  of 
appellee.  And  as  the  loss  occurred  by  reason  of  a  defect  in 
the  car,  and  not  from  any  defective  or  improper  manner  of 
loading  the  car,  or  of  packing  the  hams  therein,  the  negligence 
complained- of  cannot  be  ascribed  to  appellee  or  his  agents. 
So  that  the  case  is  presented  of  the  injury  having  occurred  by 
reason  of  the  negligence  of  appellant  in  not  providing  a  safe 
and  suitable  car  in  which  to  transport  the  hams. 

To  the  ordinary  mind,  liability  would  seem  to  follow  as  a 
matter  of  course.     But  it  is  claimed  that  appellant  limited  its 
liability  by  the  bill  of  lading,  which  provided  that 
.the  carrier  should  not  be  liable  **  for  decay  of  per-  LimitiiiKor 
ishable  articles,  or  injury  by  heat  or  frost.'*     This  h«wiuj. 
provision  in  the  bill  of  lading  did  not  purport  to 
provide  against  the  liability  of  the  carrier  which  would  arise 
from  its  own  negligence  in  furnishing  a  defective  vehicle  for 
carriage.     The  refrigerator  car  was  specially  intended  to  safely 
transport  articles  which  were  in  their  nature  perishable  from 
heat.     Appellant  undertook  to  furnish  such  a  car.  suitable  for 
the  transportation  of  such  articles ;  and  it  could  not,  in  rea- 
son, be  contended  that  this  provision  was  intended  to  relieve 
appellant   from   its  duty  to   do  the  very  thing  which   it  was 
otherwise  bound  to  do,  and  without  which  the  property  would, 
as  it  well  knew,  be  destroyed  in  transit,  and  the  whole  pur- 
pose of  the  transportation  be  defeated. 

Besides,  conceding  that  common  carriers  may  by  contract 
limit  their  common-law  liability,  as  we  have  held  in  many 
cases  (see  Railway  Co.  v.  Chapman,  133  111.  96,  42  Am.  & 
Eng.  R.  Cas.  392,  where  these  cases  are  reviewed),  still,  un- 
less the  shipper  accepted  the  bill  of  lading,  and  understood 
and  assented  to  the  provisions  restricting  the  carrier's  liability, 
he  would  not  be  bound  by  such  restrictive  provisions.  And 
W'hether  or  not  he  understood  and  assented  to  such  restrictive 
provisions  in  the  bill  of  lading  is  a  question  of  fact,  and  is  con- 
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clusively  found  against  appellant  by  the  judgment  of  the  ap- 
pellate court.  Railway  Co.  v,  Montfort,  60  111.  175,  and 
cases  there  cited;  Transportation  Co.  v.  Joesting,  89  111.  152; 
Transportation  Co.  v,  Dater,  91  111.  195. 

What  has  been  said  sufficiently  disposes  of  the  questions 
raised  by  counsel  respecting  the  propositions  of  law  held,  re- 
fused, or  modified  by  the  trial  court.  Finding  no  error  in  the 
record,  the  judgment  of  the  appellate  court  will  be  affirmed. 

Judgment  affirmed. 


NOTES 

(1)  Duty  of  Carriers  of  Merchandise  to  Furnish  Proper  Facilities  for 
Conduct  of  its  Business. — A  railroad  company  by  the  very  act  of 
accepting  goods  for  transportation  thereby  enters  into  an  implied 
undertaking  to  furnish  such  cars  and  exercise  such  diligence  as  may 
be  necessary  for  the  safe  transportation  of  such  propert)'.  Mer- 
chants' Dispatch  Transp.  Co.  v.  Cornforth,  3  Colo.  280,  25  Am. 
Rep-  759;  ^Ving  V.  New  York  &  E.  R.  Co.,  i  Hilt.  (N.  Y.)  241  ; 
Ogdensburg  R.  Co.  v.  Pratt,  22  Wall.  123  ;  Hawkins  v.  Great  West- 
ern R.  Co.,  1 7. Mich.  62,  18  Mich.  427  ;  Sager  v.  Portsmouth,  S.  & 
P.  &  E.  R.  Co.,  31  Me.  235. 

It  is  the  duty  of  every  railroad  company  to  provide  such  convey- 
ances by  special  cars,  or  otherwise,  as  are  required  for  the  safe  and 
proper  transportation  of  goods  on  its  road.  Southern  Exp.  Co.  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.,  10  Fed.  Rep.  210,  3  Am.  &  Eng.  R. 
Cas.  594. 

The  mere  presence  of  the  owner  of  a  shipment  will  not  lessen  the 
responsibility  of  the  railroad  company  if  the  owner  has  no  power 
over  the  train,  nor  right  to  make  any  change  in  the  disposition  of 
the  cars.  Peters  v.  New  Orleans,  J.  &  G.  N.  R.  Co.,  16  La.  Ann. 
222. 

A  railroad  company  engaged  in  the  business  of  transporting  mer- 
chandise and  live  stock,  and  accustomed  to  furnish  suitable  cars 
therefor,  is  bound  to  furnish  such  cars  upon  reasonable  notice  when- 
ever it  can  do  so  with  reasonable  diligence  without  jeapardizing  its 
other  business.  Ay  res  v.  Chicago  &  N.  W.  R.  Co.,  71  Wis.  372,  35 
Am.  &  Eng.  R.  Cas.  679  ;  citing  Texas  &  P.  R.  Co.  v.  Nicholson, 
61  Tex.  491,  21  Am.  &  Eng.  R.  Cas.  133  ;  Chicago  &  A.  R.  Co.  v. 
Wrickson,  91  111.  613  ;  Ballentine  v.  North  Missouri  R.  Co.,  40  Mo. 
491  ;  Guinn  v,  Wabash,  St.  L.  &  P.  R.  Co.,  20  Mo.  App.  453. 

It  is  the  duty  of  a  railroad  company  which  undertakes  to  carry 
live  animals  for  hire,  to  provide  cars  of  sufficient  strength  to  pre- 
vent the  animals  from  breaking  through  the  same,  and  the  company 
will  be  responsible  for  a  loss  occurring  through. its  failure  to  do  so 
although  the  animals  were  unruly  and  vicious  ;  but  it  will  not  be 
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responsible  for  an  injury  to  the  animals  occurring  simply  from  their 
own  viciousness  or  unruliness  while  being  carried  in  a  proper  car. 
Smith  IK  New  Haven  &  N.  R.  Co.,  94  Mass.  531. 

The  want  of  cars  of  sufficient  strength  to  safely  carry  and  deliver 
at  destination  the  merchandise  or  live  stock  entrusted  to  a  carrier, 
is  negligence  for  which  the  carrier  will  be  responsible  in  case  of  any 
loss  occasioned  thereby.  St.  Louis  &  S.  E.  R.  Co.  i\  Dorman,  72 
111.  504. 

A  railroad  company  acting  as  a  common  carrier  is  liable  for  dam- 
ages resulting  from  defective  and  unsafe  cars  or  vehicles  of  trans- 
portation, notwithstanding  an  express  contract  to  the  contrary. 
Welsh  IK  Pittsburgh,  Ft.  Wayne  &  C.  R.  Co.,  10  Ohio  St.  65. 

The  obligation  which  the  law  imposes  upon  a  common  carrier  of 
freight  and  live  stock  to  provide  itself  with  all  reasonable  facilities 
and  appliances  for  the  transportation  of  such  goods  and  stock  as  it 
holds  itself  out  to  the  public  as  ready  to  engage  in  carrying,  when 
offered,  is  not  met  by  the  excuse  of  delay  because  of  the  disabling 
of  a  bridge  on  its  line,  so  that  it  was  forced  to  reach  its  destination 
by  another  and  more  circuitous  route.  Guinn  v.  Wabash,  St.  L.  & 
P.  R.  Co.,  20  Mo.  App.  453. 

It  is  the  duty  of  a  railroad  company  to  provide  a  suitable  mode 
of  delivery  of  live  stock,  or  goods,  from  the  cars  to  the  platforms, 
by  having  suitable  appurtenances  or  movable  platforms  for  that  pur- 
pose, and  especially  when  unloading  live  stock.  Owen  v,  Louisville 
&  N.  R.  Co.,  87  Ky.  626,  35  Am.  &  Eng.  R.  Cas.  687. 

A  common  carrier  is  under  legal  obligations  to  furnish  suitable 
and  sufficient  workmen  to  properly  and  promptly  handle  merchan- 
dise in  its  care  of  shipments.  A  strike  of  its  employes,  there  being 
no  violence,  riot,  or  unlawful  interference  with  other  employes,  is 
not  sufficient  to  release  the  carrier  from  these  obligations.  People 
V,  New  York  Cent.  &  Hudson  River  R.  Co.,  28  Hun  (N.  Y.)  543. 

(2)  Authority  of  Agent  to  Contract  to  Furnish  Cars. — The  general 
freight  agent  of  a  railway  company  has  power  to  bind  the  company 
by  contract  for  transportation  to  points  beyond  its  own  line  ;  but  a 
local  station  agent  has  no  such  power,  and  such  a  contract  entered 
into  by  him  is  void  unless  the  authority  has  been  expressly  con- 
ferred by  the  proper  superior  officer,  or  there  have  been  previous 
dealings  from  which  the  authority  may  be  reasonably  inferred,  or 
the  company  has  held  itself  out  as  a  common  carrier  to  such  points. 
Grover  &  Baker  Sewing  Mach.  Co.  v.  Missouri  Pac.  R.  Co.,  70  Mo. 
672. 

Although  the  local  station  agent  of  a  railroad  company  has  no 
authority  to  contract  for  transportation  beyond  the  terminus  of  the 
line  of  his  railroad,  yet  when  the  railroad  company  has  made  other 
similar  contracts  prior  to  the  one  in  question,  being  represented  by 
the  same  station  agent,  and  which  contracts  have  been  recognized 
and  carried  out  by  the  defendant,  this  is  a  "  course  of  dealing  be- 
tween plaintiff  and  defendant's  agent  from  which  the  authority  of 
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the  agent  to  make  the  contract  might  be  inferred."  White  v-  Mis- 
souri Pac.  R.  Co.,  19  Mo.  App.  400  ;  cif/fig  Grover  &  Baker  Sewing 
Machine  Co.  v.  Missouri  Pac.  R.  Co.,  70  Mo.  672  ;  Loomis  v,  Wa- 
bash, St.  L.  &  P-  R.  Co.,  17  Mo.  App.  340. 

In  the  laying  down  of  the  foregoing  rule  ihe  court  in  this  case  found, 
as  an  additional  reason  for  sustaining  this  rule  in  this  particular  action, 
that  the  general  freight  agent  of  the  defendant  railway  company,  who 
had  unquestioned  right  to  make  such  a  contract,  had  recognized  th« 
validity  of  the  contract  in  issue,  and  this  was  held  to  be  a  ratification 
thereof,  sufficient,  of  itself,  to  bind  the  company. 


Midland  National  Bank 

V. 

Missouri  Pacific  Railway  Co. 

{Supreme  Court  of  Missouri,  Div.  No,  i,  Dec,  11,  1895.) 

Carriers  of  Merchandise  [(1)  p.  565]— Bills  of  Lading  [(1)  p.  608}— Liability 
Thereon. — A  carrier  of  merchandise  which  issued  original  bills  of  lading  in 
dual  form,  and  which  declared  that  the  consignment  is  in  its  possession, 
and  is  to  be  delivered  only  upon  the  presentation  of  such  bills,  and  is  not 
conditioned  to  be  void  in  the  event  of  a  delivery  upon  duplicate  bills 
issued  for  protection,  is  liable  on  its  original  bills  of  lading  to  the  bona 
fide  assignee  of  the  same,  for  a  valuable  consideration,  notwithstanding 
that  it  has  already  delivered  the  property  to  the  shipper  upon  the  pre- 
sentation of  one  of  the  duplicate  bills.     {Page  590.) 

Same — Same — Custom  at  Place  of  Delivery  as  Affecting  Rights  under 
the  Original  Bill  of  Lading.— Under  such  a  bill  of  lading  a  custom  and 
usage  at  the  place  of  delivery  of  the  property,  of  never  delivering  a  con- 
signment without  the  surrender  of  the  original  bills,  and  the  like  cus- 
tom and  usage  of  loaning  money  on  such  original  bills  is  not  a  factor  in 
determining  the  liability  of  the  carrier  on  such  bills  to  a  bona  fide  holder 
thereof  under  a  written  consignment,  as  security  for  a  loan,  where  the 
carrier  has  delivered  the  consignment  to  the  shipper  on  presentation  of 
the  duplicate  bill  alone.    {Page  590.) 

Same — Same — Surrender  by  a  Pledgee  of  an  Original  Set  of  Bills  of 
Lading,  given  as  Security  for  Loans,  for  other  Bills — Effect  on  Rights. — 
The  surrender  of  a  former  set  of  bills  of  lading  held  as  security  for  a 
loan,  and  the  substitution  therefor  of  other  like  bills  to  be  also  so  held, 
does  not  affect  the  rights  of  the  pledgee  as  founded  upon  the  original  con- 
tract.    {Page  592.) 

Same — Same — Liability  of  Carrier  on  Original  Bill  of  Lading  Irrespec- 
tive of  Local  Custom  as  to  Honoring  Duplicate  Bills. — Where  a  carrier  of 
merchandise  issues  bills  of  lading  in  original  and  duplicate,  the  fact  that 
the  local  custom  in  the  place  of  delivery  is  for  the  consignee  to  take 
possession  of  the  consignment  within  a  specified  number  of  days  after 
notice  of  its  arrival  does  not  release  the  carrier  from  liability  on  the 
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original  bill,  conditioned  for  delivery  of  the  consignment  on  its  pre- 
sentation, for  a  delivery  of  such  consignment  to  the  holder  of  the 
duplicate.    {Pag-e  593.) 

Appeal  from  Jackson  county  circuit  court.     Affirmed. 

Elijah  Robinson y  for  appellant. 

Lathrop^  Morrow^  Fox  &  Moore ^  for  respondent. 

Robinson,  J. — This  is  an  action  by  the  Midland  National 
Bank  of  Kansas  City,  as  pledgee  of  20  bills  of  lading  issued 
by  the  Missouri  Pacific  Railway  Company,  against  said  rail- 
way company,  for  failure  to  deliver  to  it  the  20 
car-loads  of  grain  covered  by  the  bills  of  lading. 
The  petition  contains  40  counts,  every  consecutive  odd  and 
even  count  thereof  being  based  upon  the  same  bill  of  lading, 
and  all  substantially  the  same,  with  the  exception  of  the  de- 
scription as  to  the  particular  character  of  grain  in  each  car,  its 
value,  and  the  car  number  containing  same.  The  case  was 
tried  by  a  jury,  and,  after  the  testimony  was  all  in,  the  court 
directed  the  jury  to  return  a  verdict  for  plaintiff,  for  which 
alleged  error  on  the  part  of  the  trial  court  the  appeal  is  chiefly 
prosecuted. 

The  following  are  the  substantial  averments  of  plaintiff's 
petition :  **  That  during  the  months  of  September  and  Octo- 
ber, 1 89 1,  defendant  received  the  cars  of  grain  at  Faets-Peti- 
Paola,  Kansas,  consigned  to  the  order  of  the  ship-  <io»»- 
per  at  Kansas  City,  Mo.,  and  the  issuance  by  defendant  of 
shipper's  order  bills  of  lading,  covering  each  car  separately ; 
that  the  various  cars  of  grain,  by  the  terms  of  these  bills  of 
lading,  were  to  be  delivered  to  the  order  of  the  Courier  Com- 
mission Company,  at  Kansas  City,  Mo. ;  that  the  commission 
company  negotiated  a  loan  of  plaintiff,  and  pledged  the  20 
original  shipper's  order  bills  of  lading,  duly  indorsed,  as  col- 
lateral security  for  said  loan  ;  and  that  plaintiff  presented  said 
bill  of  lading  to  defendant  and  demanded  the  grain  called  for 
in  said  bills,  which  was  refused,  to  the  plaintiff's  damage  to 
the  value  of  the  grain,"  etc.  In  each  of  the  even-numbered 
counts  of  the  petition  plaintiff  set  out,  in  addition  to  the 
above  facts,  the  existence  of  a  general  custom  in  Kansas  City, 
in  all  cases  when  grain  is  shipped  to  that  city  on  bills  of  lad- 
ing similar  to  those  herein  mentioned,  where  delivery  is  to  be 
made  to  shipper's  order,  for  the   railway  companies,  on  the 
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delivery  of  such  grain,  to  take  up  such  bills  of  lading,  and 
that  such  custom  was  at  all  times  known  to  defendant ;  and 
that  during  all  said  time  a  general  custom  had  obtained  in 
Kansas  City  of  loaning  money  upon  the  security  of  grain  in 
the  hands  of  the  railroad  companies  on  bills  of  lading  similar 
to  these  sued  on  here,  when  grain  is  to  be  delivered  to  ship- 
per's order,  and  of  receiving  such  bills  of  lading  as  evidence  of 
the  ownership  of  said  grain,  which  custom  was  known  to  de- 
fendant ;  and  that,  in  accordance  with,  and  relying  upon,  such 
custom,  the  plaintiff  made  the  loan  to  the  Courier  Commis- 
sion Company,  and  that,  by  reason  of  the  custom,  defendant 
became  obligated  to  deliver  said  grain  to  plaintiff  on  the  pro- 
duction and  offer  to  surrender  the  original  bills  of  lading  so 
issued  by  it,  and  is  now  estopped  from  refusing  to  so  deliver 
said  grain,  etc. 

In  our  view  of  the  law  governing  such  instruments  and  the 
rights  of  indorsers  thereunder,  the  matter  of  custom  so  set  up 
in  the  plaintiff's  petition,  as  well  as  the  counterv^ail- 
diMposelTof!'  ^"^  custom  pleaded  by  defendant  in  its  answer, 
will  count  for  but  little  in  the  determination  of  the 
real  issues  involved ;  and,  in  eliminating  them  now,  as  factors 
not  to  be  considered,  many  minor  questions  raised  by  defend- 
ant, as  to  alleged  error  of  the  trial  court  in  admitting  and  ex- 
cluding testimony  offered  on  those  questions,  are  made  of  no 
consequence,  as  its  admission  or  exclusion  could  affect  only 
nonessential  issues  raised  by  the  pleadings. 

Defendant,  in  its  answer,  admitted  the  execution  and  de- 
liver}^ of  the  bills  of  lading  sued  on  to  the  Courier  Commis- 
F«et8  contin-  sion  Company,  and  that  the  commission  company, 
ned-Answer.  by  indorsement  in  writing,  had  transferred  same  to 
plaintiff  before  the  institution  of  this  suit,  ^nd  that  plaintiff 
was  now  the  holder,  and  in  possession,  of  same,  and  had 
made  demand  upon  it  for  the  grain  called  for  in  the  bills  of 
lading  in  suit,  and  that  it  had  refused  to  deliver  same  to 
plaintiff,  but  denied  that  plaintiff  had  purchased  and  paid  for 
same,  as  alleged  in  its  petition.  And,  further  answering,  al- 
leged that,  when  the  grain  mentioned  in  the  bills  of  lading 
sued  on  was  delivered  to  it  for  shipment,  it  issued  bills  of 
lading  in  sets, — that  is,  three  bills  of  lading  for  each  car, — 
and  that,  soon  after  the  issuance  of  the  bills,  it  in  good  faith 
delivered  the  grain  covered  by  said  bills  of  lading  to  the 
owner  thereof,  the  Courier  Commission  Company,  on  the  sur- 
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render  to  it  of  one  set  of  said  bills  of  lading  by  the  Courier 
Commission  Company;  that,  subsequent  to  the  delivery  of 
said  grain  by  it  to  the  commission  company,  the  plaintiff  ob- 
tained possession  of  the  bills  of  lading  sued  on,  and  that  at 
the  time  it  got  possession  of  same,  it  knew,  or,  by  the  exer- 
cise of  ordinary  care,  caution  and  prudence,  could  have  ascer- 
tained, that  the  grain  called  for  in  said  bills  of  lading  had 
been  delivered  by  the  defendant  to  the  commission  company, 
and  that  said  bills  were  no  longer  valid ;  that,  at  the  time  when 
said  bills  of  lading  were  received  by  plaintiff,  there  was,  and  for 
a  long  time  prior  thereto  had  been,  prevailing  in  Kansas  City, 
among  all  the  railroad  companies  which  were  then  in  the 
habit  of  shipping  grain  into  Kansas  City,  and  particularly 
with  the  defendant,  a  custom  whereby  the  owner  of  grain  so 
shipped  to  said  city  was  required  to  receive  and  take  posses- 
sion of  the  same  within  six  days  after  its  arrival  in  said  city, 
and  that  said  plaintiff,  when  it  received  said  bills  of  lading, 
was  aware  of  such  custom,  and  must  have  known,  if  it  had 
exercised  reasonable  care  and  diligence,  that  said  grain  had, 
long  prior  to  that  time,  been  delivered  to  the  owner  thereof ; 
further,  that,  upon  the  grain  being  delivered  to  the  commis- 
sion company  by  the  defendant,  said  company  shipped  same 
to  other  points,  and  received  from  defendants  and  other  rail- 
road companies  in  Kansas  City  bills  of  lading  therefor,  and 
that  afterwards  the  commission  company  attached  said  bills  of 
lading  to  drafts,  and  delivered  the  same  to  plaintiff,  who 
caused  said  grain  to  be  sold,  and  received  the  proceeds 
thereof. 

Plaintiff  then  filed  its  reply,  alleging  the  existence  in  Kan- 
sas City  of  a  general  custom  that  shipments  of  grain  and  other 
property  consigned  to  and  arriving  in  Kansas  City, 
billed  to  the  order  of  the  shipper,  were  deliverable  a^^piy'" 
only  upon  the  production,  surrender,  and  cancella- 
tion of  the  original  shipper's  order  bills  of  lading ;   and  that, 
if  any  delivery  of  the  grain  in  controversy  was  made  by  the 
defendant  to  the  Courier  Commission  Company,  it  was  made 
without  the  production,  surrender,  and  cancellation  of   the 
original  shipper's  order  bill  of  lading,  in  violation  of  said  cus- 
tom,  upon  which   plaintiff    relies;   and  that  defendant,    by 
reason    of    the   premises,    was  estopped    from    claiming    or 
showing  a  delivery  without  the  production  and  surrender  of 


590  CARRIERS.  OF  MERCHANDISB  [^n/b^}' 

BillB  of  Lading         Midland  Nat.  Bk.  «.  Mo.  Pac.  Ry.  Ck). 

the  original  shipper's  order  bill   of  lading, — coupled   with   a 
general  denial  of  new  matter  set  up  in  the  answer,  etc. 

The  question  as  to  the  good  faith  of  the  defendant  in  the 
matter  of  delivery  of  the  grain  in  controversy  to  the  Courier 

Commission  Company,  or  that,  by  the  exercise  of 
Bill  of  lading  ordinary  care  and  prudence  on  part  of  plaintiff,  it 
thereon.  '       might  havc  been  able  to  have  ascertained  the  fact 

regarding  the  delivery  of  the  grain  by  defendant 
to  the  Courier  Commission  Company,  is  in  no  wise  controlling, 
and  cannot  be  used  to  defeat  plaintiff's  right  of  action  as 
holder  for  value.  The  rights  of  the  parties  to  this  litigation 
must  be  determined  by  the  contract  of  affreightment  issued 
by  the  defendant  company  to  the  Courier  Commission  Com- 
pany, unless  the  plaintiff,  or  some  holder  of  the  bills  before  it, 
has  done  something,  with  the  knowledge  of  the  plaintiff, 
whereby  defendant  was  discharged  from  its  obligation ;  and 
no  custom  practiced  and  maintained  by  the  defendant  and 
other  railway  companies  at  Kansas  City  can  prevail  against 
the  express  language  of  their  contract  of  affreightment  to  af- 
fect the  rights  of  the  holder  by  endorsement  thereof,  or  in 
any  wise  limit  the  liability  of  the  defendant  thereon,  unless 
such  custom  had  been  exercised,  and  plaintiff  had  purchased 
or  received  the  bills  with  a  knowledge  of  that  fact. 

The  fact  that  a  rule  was   in   force  among  the   railroads  at 
Kansas  City  at  the  time  of  this  transaction,  and  further,  that 

from  its  general  enforcement  and  practice,  a  custom 
SAine-Custom  had  thereby  been  established  that  was  known  to 
rnler-^iiow  P^^i^^^iffj  ^o  the  effect  that  grain  and  produce 
nffectK  rlghti.    shipped  to  Kansas  City  was  to  be  received  by  the 

consignee  within  six  days  from  the  date  of  its  ar- 
rival on  the  tracks  there,  would  not  excuse  or  justify  the  mis- 
delivery of  the  goods  by  defendant,  or  relieve  against  the  ex- 
press language  of  the  contract  of  affreightment  to  deliver  to 
the  **  shipper's  order.*'  If  the  plaintiff  did  nothing  to  mis- 
lead defendant,  it  had  the  right  to  rely  upon  the  fact  that  it 
held  the  bills  of  lading,  and  that,  according  to  the  ordinary 
course  of  business,  the  grain  could  not  be  obtained  except 
upon  their  production.  The  custom  pleaded  by  defendant 
could  do  nothing  more  than  impose  upon  the  consignee  or  the 
holder  of  the  bills  by  indorsement  the  expense  of  paying  for 
the  storage  of  the  grain  after  the  sixth  day  of  the  arrival  of 
same  at  Kansas  City,  and  could  in  no  sense  be  said  to  operate, 
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influence,  or  control  the  question  of  the  delivery  and  disposi- 
tion of  the  grain  to  other  than  the  rightful  owner,  except  for 
storage  purposes.  In  other  words,  the  question  of  where  de- 
fendant might  store  the  grain,  and  what  burdens  he  might 
impose  upon  it,  after  the  sixth  day  of  its  arrival,  and  non- 
acceptance  by  the  owner,  according  to  a  prevailing  custom  at 
Kansas  City,  in  no  way  affects  or  controls  the  question  as  to 
who  is  entitled  to  the  grain,  or  the  question  as  to  whom  de- 
fendant had  contracted  to  deliver  the  grain  under  the  bills  of 
lading  issued  by  it.  Nor  can  the  fact  that  the  defendant  ill 
good  faith  delivered  the  grain  covered  by  the  bills  of  lading 
in  suit  to  the  commission  company,  knowing  that  they  were 
the  original  shippers  and  consignees  named  in  the  bills  of  lad- 
ing, as  they  had  oftentimes  done  before,  on  surrender  of  the 
duplicate  bills  of  lading  merely,  avail  defendant  anything  in 
this  action,  if  the  bank,  the  holder  by  indorsement  and  as- 
signment of  the  original  bills  of  lading,  were  ignorant  of  the 
fact. 

If  the  defendant,  trusting  to  the   former  fair  dealing  and 
integrity  of  the  commission  company,  saw  fit  to  deliver  to  it, 
or  to  rebill  the  cars  of  grain  to  other  points  for  the  Original  biiu 
commission  company,  and  issue  other  bills  of  lad-  «'*»«'*'■« 
mg  for  same,  without  requiring  the  production  of  ghipi»«>r'§ 
the  original  bills  of  lading  issued  at  Paola,  Kan.,  rights, 
and  now  held  by  plaintiff,  it  took  the  risk  of  the  truthfulness 
of  the  Courier  Commission  Company's  statements  as  to  who 
was  the  owner  of  the  grain,  and  cannot  now  avoid  it,  and  lay 
its   burden   upon   the  shoulder  of  the   bank,  without   it  can 
further  show  that  the  bank  did  something  to  deceive  it,  and 
lead  it  into  the  error  it  committed  in  thus  delivering  the  grain 
to  the  Courier  Commission  Company. 

By  the  admissions  of  defendant  in  its  pleadings,  supple- 
mented by  the  positive  proof  of  its  witnesses,  the  plaintiff 
was  the  holder  for  value,  by  written  indorsement  thereon  and 
the  delivery  thereof,  of  the  bills  of  lading  sued  on;  and,  if 
so,  then  the  admission  by  pleading,  supplemented  by  defend- 
ant's own  testimony,  fixes  its  liability,  and  it  was  the  duty  of 
the  court  to  give  legal  effect  to  such  facts  by  instruction,  and 
the  jury  were  oniy  left  to  ascertain  the  amount  of  the  liability, 
as  was  done  in  this  case.  If  plaintiff  is  the  holder  by  indorse- 
ment of  the  bills  of  lading,  then  it  owned  the  grain  covered 
by  them,  and  defendant  cannot  excuse  itself  by  saying  that 
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plaintiff  did  not  present  its  bills  in  a  reasonable  time,  and 
that,  by  reason  of  that  fact,  it  turnd  over  the  grain  to  the 
consignee  on  the  simple  surrender  of  its  duplicate  bills,  or 
rebilled  same  to  other  points,  without  the  production,  surren- 
der, or  cancellation  of  the  original  shipper's  order  bills  of 
lading. 

Defendant  next  conitends  that  the  notes  held  by  the  bank 
show  upon  their  face  that  the  money  represented  by  them  had 
been  advanced  by  the  bank  to  the  Courier  Com- 
piedgeorbnis  mission  Company  long  prior  to  the  time  when  the 
ofUdittir*  bills,  or  a  part  of  them,  at  least,  were  or  could 
have  been  received  by  the  bank,  and  that,  as  a 
consequence,  the  money  could  not  have  been  advanced  on 
the  faith  of  the  bills  of  lading  in  suit,  as  alleged  in  plaintiff's 
petition;  which,  in  a  limited  sense,  is  true,  but  not  in  the 
sense  that  it  was  taken  as  collateral  security  for  an  antecedent 
pre-existing  indebtedness.  The  testimony  of  the  officers  of 
the  bank,  as  well  as  Mr.  Courier,  of  the  Courier  Commission 
Company,  called  in  behalf  of  the  defendant,  was  that  these 
bills  of  lading  were  delivered  as  isecurity,  under  an  agree- 
ment between  the  bank  and  the  commission  company  that 
advancements  would  be  made  by  the  bank,  from  time  to  time, 
to  the  commission  company,  as  its  necessities  would  require; 
or  that  they  were  given  in  exchange  for  like  collateral  that 
had  been  previously  deposited  with  the  bank  for  money  ad- 
vanced. The  fact  that  there  was  a  change  in  the  collateral, 
some  of  the  bills  of  lading  being  withdrawn,  and  part  of  those 
in  suit  being  put  in  their  place,  will  not  alter  plaintiff's  rela- 
tion to  them,  or  his  rights  of  action  thereon  as  against  de- 
fendant. 

The  surrender  of  a  former  set  of  bills  of  lading  was  a  con- 
sideration  for  the  pledge  of  those  in  suit,  so  taken  in  ex- 
change therefor,  and  the  plaintiff  continues  to  be  a 

Snbttltotlon        .  /«  »    i      t  i         i-  i  r      i  t      •  «    t  -n 

orbHisoriMi-  oona  ^ae  noiQQr  for  value  of  the  substituted  bills, 
inff  for  others,  although  antedating  the  loan  secured.     The  rule  is 

il^-imcu'  s^^^^^  ^^"s  ^"  Colebrooke,  Collat.  Sec.  §  15: 
**  The  exchange  or  substitution  of  other  securities 
for  those  originally  delivered  as  collateral  has  no  effect  upon 
the  rights  of  the  pledgee,  as  founded  upon  the  original  con- 
tract. The  surrender  of  the  securities  originally  deposited  is  a 
valuable  consideration  for  the  giving  of  new  securities,  and 
the  pledgee  is,  as  to  the  latter,  a  holder  for  value,  in  the  usual 
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course  of.  business.  Such  exchange  and  substitution  is  some- 
times of  the  utmost  benefit  to  the  pledgor,  and  is  supported 
as  against  creditors,  for  the  reason  that  they  are  not  harmed 
thereby.  Even  after  a  pledgor  is  known  to  be  insolvent, 
such  exchange  and  substitution  of  securities  is  valid,  if  made 
bojia  fide ;  the  pledgee  receiving  securities  of  no  greater  value 
than  those  surrendered." 

While  it  is  true,  as  contended  by  appellant,  that,  as  these 
bills  of  lading  were  issued  in  the  state  of  Kansas,  this  cause 
is  not  to  be  determined  by  the  provisions  of  our  biiu  of  lading 
statute  affecting  such  instruments,  it  is  not  true,  as  '»  duplicate- 
further  contended  by  appellant,  that,  by  the  rules  of  oHgin^^^m 
the  common  law,  where  bills  of  lading  are  presented  euutied  to 
by  the  person  therein  named  as  the  party  to  whom  P">P«rtj. 
the  goods  are  to  be  delivered,  the  delivery  to  such  person  is 
valid,  although  the  party  presenting  the  bills  is  the  holder  of 
only  the  duplicate  or  triplicate  set  of  bills,  and  the  original 
had  been  surrendered  to  a  bona  fide  pledgee  or  purchaser  for 
value.  Our  statute  not  only  provides  that  bills  of  lading  are 
made  negotiable  by  written  indorsement  thereon  and  delivery 
thereof,  in  the  same  manner  as  bills  of  exchange  and  promis- 
sory notes,  but  to  the  demands  of  the  business  and  commer- 
cial world  went  a  step  further,  and  provided  **that  no  pre- 
scribed or  written  condition,  clause,  or  provision  inserted  in,  or 
attached  to,  any  such  bills  of  lading  or  contract  shall  in  any 
way  limit  the  negotiability,  or  affect  any  negotiation,  thereof, 
nor  in  any  manner  impair  the  rights  and  duties  of  the  parties 
thereto,  or  persons  interested  therein ;  and  every  such  condi- 
tion, clause,  or  provision  purporting  to  limit  or  affect  the 
rights,  duties,  and  liabilities  created  or  declared  in  the  chap- 
ter shall  be  void,  and  of  no  force  or  effect," — thus  making  it 
unavailing  to  the  carriers  to  issue  bills  of  lading  with  such 
clauses  and  conditions  as  have  been  incorporated  in  many 
heretofore  issued,  and  in  the  consideration  of  which  courts 
have  announced  propositions  similar  to  that  announced  by 
appellant ;  and  those  rulings  and  utterances  of  the  court  in 
turn  have  been  taken,  in  many  instances,  as  the  general  doc- 
trine governing  such  instruments,  and  the  rights  and  duties  of 
the  parties  thereunder,  in  cases  when  the  conditions  and  obli- 
gations under  the  bills  of  lading  have  not  been  restricted  or 
conditional,  as  in  the  original  case  that  gave  birth  to  the  oft- 
quoted  doctrine. 

2  (N.  8.)  A.  <&  E.  R.  Gas.— 88 
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Numerous  cases  may  be  found  where  the  doctrine  is  an- 
nounced in  a  general  way  that,  ''when  goods  are  shipped 
under  bills  of  lading  drawn  in  parts,  to  be  deliv- 
Same— CftMi  cred  to  the  consignee  or  his  order,  or  assigns,  the 
examined  carrier  is  justified  in  delivering  to  the  consignee, 
on  production  of  part  of  the  bill  of  lading,  al- 
though there  has  been  a  prior  indorsement  for  value  to  the 
holder  of  another  part,  provided  the  delivery  be  dona  fidc^ 
and  without  notice  or  knowledge  of  such  prior  indorsement ; 
and  we  have  been  referred  to  the  case  of  Glyn,  Mills,  Currie 
&  Co.  V.  East  &  West  India  Dock  Co.,  7  App.  Cas.  591,  de- 
cided by  the  house  of  lords,  when  all  the  judges  rendered 
separate  opinions,  and  reviewed  quite  fully  the  most  promi- 
nent adjudications  on  that  subject  for  the  past  centurj'^  in 
their  court,  as  well  as  many  of  the  other  English  appeal 
courts,  as  sustaining  defendant's  contention. 

While  Lord  Selborne,  L.C,  in  that  case  says:  "It  is 
clear  that  the  shipowner  may  be  discharged  by  a  bona  fide  de- 
livery, under  the  terms  of  his  contract  with  the  shipper,  to  a 
person  who  is  not  the  true  owner,  and  I  think  there  is  no 
sufficient  reason  for  refusing  him  the  benefit  of  his  contract, 
when  the  part  of  the  bill  of  lading  on  which  he  makes  a  like 
bo7ia  fide  delivery  is  not  indorsed," — it  must  be  borne  in  mind 
the  nature  and  condition  of  the  contract  he  is  construing,  and 
the  contention  of  the  parties  to  that  litigation.  This  was  a 
suit  for  damages  by  bankers  in  London — to  whom  the  shipper 
had  indorsed  in  blank  the  bill  of  lading  marked  **  First"  of  a 
set  of  three  bills  affirmed  by  the  master,  all  of  the  same 
tenor  and  date,  with  this  condition  inserted  therein:  **Thc 
one  of  which  bills  being  accomplished,  the  other  to  stand 
void  *' — against  a  dock  company,  to  whom  the  goods  had  been 
turned  over  for  storage,  for  delivering  them  to  the  shipper  on 
his  presenting  the  bill  marked  **  Second,"  not  indorsed;  the 
bill  marked  **  First"  having  before  that  time  been  duly  in- 
dorsed for  value  to  the  bank,  but  not  known  to  the  shipowner 
or  the  dock  company,  who  held  the  goods  for  him. 

The  same  learned  judge,  further  on  in  his  opinion,  uses 
this  language,  that  clearly  indicates  the  governing  considera- 
tion in  the  mind  of  the  court  while  using  the  general  language 
above  quoted:  *'  It  is  for  the  benefit  of  the  shipper  that  the 
right  to  take  deliver}^  of  the  goods  is  made  assignable,  and  it 
is  for  the  benefit  and  security  of  the  shipowners  that,  when 
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several  bills  of  lading,  all  of  the  same  tenor  and  date,  are 
given  as  to  the  same  goods,  it  is  provided  that,  *  one  of  these 
bills  being«^a^omplished,  the  others  are  to  stand  void.*  It 
would  be  neither  r#Lsonable  nor  equitable,  nor  in  accordance 
with  the  terms  of  such  a  contract,  that  an  assignment  of 
which  the  shipowner  has  no  notice  should  prevent  a  dona  fide 
delivery  under  one  of  the  bills  of  lading  produced  to  him  by 
the  person  named  on  the  face  of  it,  as  entitled  to  delivery,  in 
the  absence  of  assignment,  from  being  a  discharge  to  the 
shipowner." 

And  again,  to  explain  the  question  prominent  before  the 
court  in  that  case,  we  will  quote  from  the  opinion  delivered 
by  Earl  Cairns  at  the  same  time,  and  in  the  same 
court:  **Then,  what  has  the  shipowner  to  do?  same-in- 
The  shipowner  has  to  protect  himself  from  that  j^^/^^j^'wu. 
which  is  liable  to  cause  difficulty  or  embarrassment  tinned/ 
to  him ;  and  the  way  in  which,  as  it  appears  to 
me,  he  does  protect  himself  is  by  stating  that,  although  *  the 
master  or  purser  hath  affirmed  to  three  bills  of  lading,* — that 
is  to  say,-  has  signed  three  bills  of  lading, — *  all  of  the  same 
tenor  and  date,'  yet,  notwithstanding  that  fact,  *  one  of  these 
bills  of  lading  being  accomplished,  the  others  shall  stand 
void  ' ;  which  I  understand  to  mean  that,  if,  upon  one  of  them, 
the  shipowner  acts  in  good  faith,  he  will  have  *  accomplished  * 
his  contract, — will  have  fulfilled  it, — and  will  not  be  liable  or 
answerable  upon  any  one  of  the  others.  If  one  is  produced  to 
him  in  good  faith,  he  is  to  act  upon  that,  and  not  to  embar- 
rass himself  by  considering  what  has  become  of  the  other  bills 
of  lading.  That  appears  to  me  to  be  the  plain  and  natural  in- 
terpretation of  these  words,  having  regard  to  the  purpose  for 
which  they  are  introduced."  Thus  it  will  be  seen  that,  while 
there  are  authorities  using  the  exact  language  as  used  by  de- 
fendant in  its  assertion  as  to  the  correct  rule  governing  the 
duty,  liat>ility,  and  responsibility  of  the  carrier  to  the  holders 
of  bills  of  lading  issued  by  it,  there  must  always  be  kept  in 
mind  the  peculiar  phraseology  of  the  instrument  to  be  con- 
strued. Much  of  the  conflict  of  the  courts  on  this  subject 
has  been  due  to  an  attempt  to  apply  the  rule  announced  in  a 
particular  case  to  the  general  doctrine  governing  bills  of  lad- 
ing. In  the  case  just  referred  to,  the  bills  of  lading  bore  this 
caveat  and  contract  on  each  of  the  sets  issued:  **The  one 
being  accomplished,  the  others  to  stand  void,'* — thus  furnish- 
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ing  an  ample  beware  to  the  money  loaner,  and  sA  the  same 
time  a  full  protection  by  contract  to  the  carrier. 

Under  such  circumstances,  the  carrier^in  (f^^'ering  the 
goods,  on  production  and  surrender  of  either  one  of  the  sets  of 
three  bills  of  lading  issued,  performed  his  contract,  which  was 
in  that  particular  a  restriction  and  limitation  on  the  otherwise 
negotiable  and  assignable  character  of  such  instrument,  which, 
until  prohibited,  as  in  this  and  many  other  of  the  states,  by 
statute,  was  permissible  and  lawful.  In  the  present  case  no 
such  contract  appears  in  the  bill  of  lading  issued  by  defend- 
ant, and  no  such  qualifying  words  restrict  its  negotiability. 

We  think  the  right  of  the  holder  by  indorsement  for  value 
of  an  original  bill  of  lading  goes  much  further,  in  a  contest 
Holder  b  ^^^^  ^^^^  with  the  Carrier,  than  was  announced  by 
indorwDieiit,  this  court  in  the  case  of  Skilling  v,  Bollman,  73 
oforifriBAi  bui  Mo.  665,  cited  and  so  much  relied  on  by  defend- 
-Rights.  ^^^^     j^  ^j^^^  ^^g^  ^YiQ  court  simply  declared  that, 

when  triplicate  bills  of  lading  had  been  executed  by  the  car- 
rier to  the  order  of  the  shipper,  of  which  two  were  delivered 
to  the  shipper,  and  one  of  the  delivered  bills  of  lading  had 
been  indorsed  to  the  plaintiff  for  value  before  the  shipper  sold 
and  delivered  the  goods  covered  by  it  to  defendant,  the  plain- 
tiff should  recover  against  the  defendant  the  value  of  the 
goods,  his  bill  of  lading  being  prior  to  defendant's  purchase 
and  receipt  of  the  goods  from  the  shipper.  That  case  involved 
simply  the  question  of  priority  of  rights  between  two  inde- 
pendent purchasers  of  property,  or  the  purchasers,  in  one 
case,  of  the  symbol  or  representative  of  the  property,  and  the 
purchase  of  the  property  itself.  While  that  case  was  prop- 
erly decided,  it  does  not  reach  the  facts  of  this  case.  Then 
it  was  a  question  of  the  priority  of  right  between  two  parties 
in  no  wise  connected  with,  or  responsible  for,  the  issuance  of 
the  bill  of  lading. 

Here  a  different  principle  is  involved.  The  contest  is  be- 
tween the  defendant  company,  who  issued  and  gave  life  to,  and 
set  afloat,  this  bill  of  lading,  and  the  plaintiff,  the  holder  of  it 
by  indorsement  for  value.  The  question  as  to  whether  de- 
fendant disposed  of  the  grain  before  plaintiff  purchased  the 
bills  of  lading  can  effect  nothing,  except  for  showing  plain- 
tiff's knowledge  of  the  fact,  and  his  bad  faith  in  the  purchase 
thereafter.  After  plaintiff  had  dealt  with  the  commission 
company  upon  the  legal  assurance,  as  declared  in  the  bills  of 
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lading  now  held  by  it,  that  the  grain  was  in  defendant's  pos- 
session, to  be  delivered  only  on  the  presentation  of  the  ship- 
per's order  bill  of  lading,  and  had  given  credit  and  advanced 
money  on  the  strength  of  the  announcement  and  contract 
therein  made  by  the  defendant,  it  is  inequitable  that  defend- 
ant could  be  now  heard  to  say:  **  I  have  delivered  the  grain 
to  the  consignee,'*  in  violation  of  law  and  of  the  customs  pre- 
vailing in  Kansas  City  regarding  the  surrender  and  delivery  of 
such  property.  While  bills  of  lading  before  the  adoption  of 
our  statute  were  not  negotiable  in  the  full  sense  as  notes  and 
bills  of  exchange,  still  by  the  words  **  consignee,  or  order,  or 
assigns,"  an  authority  to  dispose  of  it  by  indorsement  was 
manifest  on  its  face,  and  a  person  or  company  who  issues  it 
ought,  on  all  principles  of  estoppel,  to  be  denied  the  right  to 
be  heard,  as  against  the  holder,  to  say :  **  True,  we  made  and 
promised  to  deliver  to  the  consignee,  or  his  order  or  assign, 
but  a  misdelivery  has  happened  to  us  by  trusting  to  the  word 
of  the  consignee,  and  we  ought  not  now  to  suffer." 

Applying  to  this  case  the  familiar  principle  **  that,  where 
one  or  two  innocent  persons  must  suffer  by  the  act  of  a  third, 
he  should  suffer  who,  by  his  conduct,  has  made  it 
possible  that  the  damage  should  be  sustained,"  how  same-Con- 
would  it  affect  the  parties  to  this  litigation?  As-  principles, 
suming  that  both  are  equally  innocent,  the  blame 
must  fall  on  defendant,  because  it  was  its  act  in  failing  to 
comply  with  its  duty  that  made  it  possible  that  plaintiff  should 
have  invested  its  money  in  bills  of  lading  which  defendant  now 
seeks  to  dishonor.  In  issuing  these  bills  of  lading,  defendant 
said  to  the  business  and  commercial  world  ;  **  We  hold  twenty 
cars  of  grain,,  delivered  to  us  by  the  Courier  Commission  Com- 
pany, which  will  be  retained  by  us  for  the  company  or  its  as- 
signs, by  indorsement  in  writing,  and  none  of  the  grain  therein 
will  be  delivered  to  any  one,  except  on  the  surrender  and  can- 
cellation of  those  bills  of  lading."  And  now,  after  thus 
announcing  to  the  world  these  facts  by  the  issuance  of  its  bills 
of  lading,  which  are  symbols  of  the  property  in  its  custody, 
and  the  muniments  of  title  thereto  in  the  hands  of  the  holder 
thereof,  can  it  afterwards  say  to  the  holder  of  these  symbols, 
which  represent  and  stand  for  the  property  itself:  **  True,  we 
said  that  we  had  the  property,  and  that  we  would  hold  it  sub- 
ject to  be  delivered  only  to  the  holder  of  the  instruments 
issued  by  us,  but  we  ought  not  now  to  be  held  to  that  agree- 
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ment,  because  we  have  carelessly,  but  in  good  faith,  delivered 
the  same  to  the  original  shipper;**  or  what  is  the  same,  at  its 
request  rebilled  the  grain  to  another  point  without  this  state, 
not  requiring  the  production,  surrender,  and  cancellation  of 
the  original  shipper's  order  bills  of  lading;  or,  what  is  equally 
untenable  as  an  answer,  **  because  you,  [the  plaintiff]  as  holder 
of  those  bills,  did  not  present  them  as  soon  as  the  grain 
reached  Kansas  City.** 

If,  under  ordinary  circumstances,  the  failure  to  present,  on 
the  part  of  the  holder,  bills  of  lading  indorsed  as  in  the  case 
of  the  ones  in  suit,  to  the  carrier  within  a  reasonable  time  after 
the  cars  contr.ining  the  property  have  reached  their  destina- 
tion would  have  authorized  the  delivery  of  the  property  to 
the  original  shipper, — which  is  not  true, — still,  under  our 
statutes,  full  and  ample  provision  is  made  to  cover  just  such  a 
condition  of  things  by  section  6806  of  the  Revised  Statutes, 
which  provides  **that  when  any  goods,  merchandise  or  other 
property  shall  have  been  received  by  the  owner,  consignee  or 
other  authorized  person,  it  shall  be  lawful  to  hold  the  same  by 
said  carrier,"  etc.,  or  the  property  may  be  stored  with  some 
responsible  person,  and  be  retained  until  the  freight  and  all 
just  charges  be  paid. 

By  reason  of  the  negotiable  character  of  the  bill  of  lading, 
as  well  as  by  the  practices  and  necessities  of  the  commercial 
8a  «rior  world,    the  assignees  of  same  may  oftentimes  be 

rightsofM-  said  to  have  a  better  title,  and  stand  in  abetter 
Kigneeorbiu  position  as  to  the  property  named  in  the  bill  of 
o  ad  ng.  lading,  than  the  assignor  himself  had  at  the  time 
of  the  transfer  by  indorsement.  Since  the  assignor,  as  holder 
of  the  bill  of  lading,  is  entitled,  on  its  face,  to  receive  the 
property  named  therein  on  presentation  of  the  bill  of  lading 
issued  by  the  carrier,  and  known  by  the  carrier  to  authorize 
the  holder  thereof  by  indorsement  to  receive,  on  presentation 
of  same,  the  goods  therein  named  as  owner,  the  assignee  may 
be  said  to  have  rights  superior  and  greater  than  the  assignor 
of  the  bill.  The  assignor  might,  in  fact,  as  defendant  claimed 
the  Courier  Commission  Company  had  no  right  to  the  prop- 
erty named  in  the  bills  of  lading,  have  had  no  right  to  the 
property  by  reason  of  the  property  having  been  reshipped,  and 
new  bills  of  lading  issued  to  it  for  the  same,  or  on  account  of 
equities  that  might  exist  between  the  shipper  and  carriers  to 
defeat  the  shipper's  right  to  recover  the  property.     The  Cou- 
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rier  Commission  Company  was  in  the  actual,  authorized  pos- 
session of  those  bills  of  lading  issued  by  the  defendant,  which, 
in  the  growth  and  development  of  commerce  and  commercial 
credit,  have  come  to  represent  the  property  itself,  so  that  a 
transfer  of  the  instrument  operates  to  transfer  the  property. 
Being  armed  with  these  muniments  of  title  and  these  symbols 
of  property,  which,  by  written  indorsement,  are  negotiable, 
the  holder  of  the  bill  is  capable  of  diverting  the  property  of 
the  owner,  and  vesting  it  in  the  indorsee,  although  he  had 
previously  disposed  of  it  to  another,  provided  the  indorsee 
was  ignorant  of  the  equities;  in  this  possessing  some  of  the 
attributes  and  qualities  of  a  negotiable  bill  of  exchange. 

By  these  means  the  property  was  put  under  the  power  and 
control  of  the  Courier  Commission  Company  for  disposition, 
without  the  actual  delivery  of  the  property  itself  to  its  assignee 
or  vendee,  and  that,  too,  after  an  actual  delivery  might  have 
been  made  to  it  or  another,  should  the  carrier  deliver  same  to 
the  purchaser  without  taking  up  the  muniments  of  title  out- 
standing in  the  hands  of  the  shippers.  If  the  defendant  per- 
mitted the  Courier  Commission  Company  to  remain  in  posses- 
sion of  these  bills  of  lading  after  the  grain  had  been  reshipped 
by  it  for  the  Courier  Commission  Company,  thereby  holding 
it  out  to  the  world  as  having  the  right  to  deal  with  the  prop- 
erty, it  will  be  estopped  from  denying  that  title  and  owner- 
ship of  property  in  the  hands  of  an  innocent  purchaser, 
pledgee,  or  mortgagee.  By  delivering  the  grain  to  the 
Courier  Commission  Company,  or  by  rebilling  and  reshipping 
it  for  the  company,  the  defendant  became  liable  to  plaintiff, 
unless  it  can  show  some  valid  excuse. 

The  record  shows  no  laches — no  act  of  omission  or  commis- 
sion— of  plaintiff  which  would  authorize  the  misdelivery,  or 
excuse  the  non-delivery,  of  it.    The  case  of  Barber 
V.  Meyerstein,  L.  R.  4   Eng.  &  Ir.  App.   317,  in  ^ehwotin- 
commentmg   on   the    question    of    an    mdorser  s  of  i*din». 
laches,  says:    **  It  is  quite   immaterial  when  a  man 
has  got  both  the  right  of  property  and  the  right  of  possession 
passing  by  a  symbol, — the  bill  of  lading, — which  is  at  once 
both  the  symbol  of  the  property  and  the  evidence  of  the  right 
of  possession.    When  the  evidence  of  his  title  is  thus  complete, 
there  is  no  obligation  on  him  to  give  notice  to  any  one.    There 
was  therefore  no  laches  on  his  part,  nor  was  there  any  ground 
of  complaint  that  he  failed  in  ordinary  prudence,  or  that  he 
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did  not,  in  law  and  equity,  complete  his  security."  Plain- 
tiff had  the  right  to  rely  upon  the  fact  that,  as  it  held  the 
original  shipper's  bills  of  lading,  and  that,  in  the  ordinary 
course  of  business,  the  grain  could  not  be  obtained  except 
upon  the  production  and  surrender,  it  would  be  held  for  it. 
If  the  defendant  saw  fit  to  rebill  and  reship  for  the  Courier 
Commission  Company  the  grain  called  for  in  the  bill  of  lading 
first  issued  by  it,  and  sued  on  in  this  case,  it  must  now  sufTer 
the  consequences  of  its  own  carelessness. 

The  direction  in  the  bill  of  lading  to  notify  the  Courier 
Commission  Company  at  Kansas  City  in  no  way  can  be  said 
Dnt  ofcarrier  ^^  change,  modify,  or  qualify  the  duty  of  the  rail- 
to  make  deiiT-  road  company  to  deliver  the  grain  to  shipper's 
ery  to  shipper's  orders.  By  the  contract  of  affreightment,  the  duty 
order.  ^£  ^j^^  railroad  was  threefold — first,  to  forward  the 

grain,  second,  to  notify  the  Courier  Commission  Company; 
in  the  third  place,  to  deliver  to  shipper's  order  on  arrival  of 
the  grain  at  its  destination.  If,  after  notifying  the  Courier  Com- 
mission Company,  neither  it  nor  any  one  came  forward  with  the 
bills  of  lading  duly  indorsed,  as  provided  by  the  terms  thereof, 
it  was  the  defendant's  plain  duty  to  put  the  grain  in  store,  as 
provided  by  statute,  as  well  as  by  the  like  emphatic  dictates 
of  necessity  and  business  prudence.  The  duplicate  bills  of 
lading  issued  in  this  case,  and  marked  as  such,  cannot  be 
treated  as  more  than  written  memoranda,  demanded  by  ship- 
per and  given  by  carrier  for  prudential  purposes,  in  case  of 
the  loss  of  the  original. 

In  view  of  the  present  universal  use  and  service  of  the  bill 
of  lading  in  the  business  and  commercial  world,  great  hardship 
and  wrong  would  be  perpetrated  to  hold  otherwise. 

For  the  reasons  herein  given  ^  the  judgment  of  the  lower  court 
is  sustai?ied. 

Brace,  C.J.,  and  Macfarlane  and  Barclay,  JJ.,  concur. 
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Union  Pacific  Railway  Co. 

V. 

Johnston  (S.  H.  D.)  ^/  al. 

{Supreme  Court  of  Nebraska,  May  2,  1 895.) 

Carriers  of  Merchandise  [(1)  p.  565] — Bills  of  Lading  [(1)  p.  608]— How 
Far  Transfer  of  Same  Operates  as  Delivery  of  the  Property.— Bills  of  lading 
are  symbols  of  property,  and,  when  properly  indorsed,  operate  as  a 
delivery  of  the  property  itself,  investing  the  endorsees  with  a  construct- 
ive custody,  which  serves  all  the  purposes  of  an  actual  possession,  and  so 
continues  until  there  is  a  valid  and  complete  delivery  of  the  property, 
under  and  in  pursuanje  of  the  bill  of  lading,  to  the  person  entitled  to 
receive  the  same.  Railroad  Co.  v.  Stern,  1 19  Pa.  St.  24,  35  Am.  &  Eng. 
R.  Gas.  551 ;  Gates  v.  Railroad  Co.,  42  Neb.  379.     {Page  604.) 

Same — Same — Duty  of  Carrier  as  to  Delivery  of  Goods  [{\)  post], — The 
delivery  of  goods  by  a  common  carrier  to  the  consignee  thereof  is  made 
at  the  peril  of  the  carrier,  unless,  when  made,  the  consignee  surrenders 
the  bill  of  lading,  either  made  or  indorsed  to  himself.  Gates  v.  Rail- 
road Co..  42  Neb.  379.     (Page  605.) 

Same — Same — Construction  of  Bill  of  Lading  In  Issue — Questions  as  to 
Delivery  of  Goods  Thereon  Determined. — A  railway  company  issued  to 
shippers  of  grain  in  Nebraska  several  bills  of  lading,  as  follows :  "  Re- 
ceived  of  [the   name  of  the   shipper]  the   following  described 

freight,  *  *  *  marked  and  consigned  as  noted  below,  *  *  *  to  be  trans- 
ported to  ,  and  delivered  at   the   railway  depot  on  payment  of 

freight  charges,  together  with  such  charges  as  have  been  advanced  on 
the  same.  Consignee,  Brown  Bros.  Grain  Company.  Destination, 
Milwaukee,  Wis."  The  bills  of  lading  contained  the  following  notations : 
*'  Care  Union  Elevator,  Council  Bluffs,  Iowa.  Stop  at  Brow^n  Bros.  Ele- 
vator Company  to  clean.  Transfer  at  Council  Bluffs."  Tlie  carrier 
transported  the  grain  to  Council  Bluffs,  and  there  delivered  it  to  the 
consignee  named  in  the  bills  of  lading,  without  requiring  their  presenta- 
tion or  surrender.  The  consignee  sold  the  grain  to  Bacon  &  Co.,  of  Mil- 
waukee, and  drew  on  them  for  its  value,  with  the  bills  of  lading, 
indorsed  to  them,  attached  to  the  drafts.  Bacon  &  Co.  honored  the 
drafts,  presented  the  bills  of  lading  to  the  carrier,  and  demanded  the 
grain,  and,  as  it  was  not  delivered,  sued  the  carrier  for  its  value.  Part 
of  the  grain  was  delivered  by  the  carrier  to  the  consignee  named  in  the 
bills  of  lading  before  he  indorsed  and  attached  them  to  the  drafts  drawn 
on  Bacon  &  Co.    {Page  602  et  seg)     Held  : 

(i)  That  the  bills  of  lading  were  through  contracts,  under  and  by 
which  the  carrier  agreed  to  transport  the  grain  from  the  places  where  it 
received  it  to  Milwaukee,  and  there  deliver  it  to  the  party  entitled 
thereto.     {Page  607.) 

(2)  That  the  notations  on  the  bills  of  lading  meant  nothing  more  than 
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that  the  grain  should  go  by  way  of  Council  Bluffs,  to  be  cleaned  there, 
or  transferred  to  other  carriers,  through  the  instrumentality  of  the 
elevator  located  there.    (Page  607.) 

(3)  That  the  carrier,  by  the  bills  of  lading,  contracted  to  transport  this 
grain  to  Milwaukee,  and  there  deliver  it  to  the  consignee  named  in  the 
bills  of  lading,  or,  if  they  had  been  transferred,  to  the  lawful  holders  of 
said  bills  of  lading.     {Page  607.) 

(4)  That  Bacon  &  Co.,  by  honoring  the  drafts  drawn  against  them  by 
the  consignee  named  in  the  bills  of  lading,  became,  and  were  entitled  to 
have  said  grain  delivered  to  them  at  Milwaukee.     {Page  607.) 

(5)  That  the  carrier  by  delivering  the  grain  to  the  consignee  at  a  sta- 
tion intermediate  the  point  of  shipment  and  the  point  of  destination, 
and  without  the  surrender  of  the  bills  of  lading,  was  guilty  of  a  misde- 
livery and  conversion  of  said  grain.     {Page  607.) 

(6)  That  so  long  as  the  bills  of  lading  were  outstanding  they  were  rep- 
resentations by  the  carrier  to  the  commercial  world  that  it  had  in  its 
possession  and  under  its  control,  and  in  transit  for  Milwaukee,  the  grain 
lor  which  the  bills  of  lading  called.     {Page  607.) 

(7)  That  the  carrier,  by  delivering  the  grain,  while  in  transit,  to  the 
consignee  named  in  the  bills  of  lading,  without  their  surrender,  put  it 
in  the  power  of  Brown  Bros.  Grain  Company  to  defraud  third  parties  by 
selling  the  grain,  and  indorsing  the  bills  of  lading,  and  that  the  carrier 
was  also  liable  for  the  grain  on  the  principle  that,  where  one  of  two 
innocent  parties  must  suffer,  he  who  by  his  conduct  has  enabled  a 
wrongdoer  to  perpetrate  a  wrong  must  bear  the  loss,  rather  than  the 
party  without  fault.     {Page  607.) 

Error  to  Douglas  county  district  court.     Affirmed. 

• 

J,  M.  Thurstoji  and  W,  R.  Kelly ^  for  plaintif?  in  error. 
John'D,  Howe  and  E,  R,  Duffie,  for  defendants  in  error. 

Ragan,  C. — In   the   months  of  October  and   November, 
1 89 1,  certain  persons  at  certain   points  in   the  state  of  Ne- 
braska, delivered   to  the    Union    Pacific    Railway 
Facts.  Company,  (hereinafter  called  the  *  *  Raihvay  Com- 

pany ")  for  transportation,  seven  cars  of  grain.     The  railway  j 

company  at  the  time  of  such  delivery  issued  and  delivered  to 
said  shippers  bills  of  lading  for  the  grain  received  by  it.  All 
said  bills  of  lading  were  substantially  as  follows:  ** Received 

of [the  name  of  the  shipper]  the  following  described 

freight,   *  *  *  marked  and  consigned  as  noted  below,  *  *  * 

to  be   transported  to ,  and  delivered   at    the  railway 

depot  on  payment  of  freight  charges,  together  with  such 
charges  as  have  been  advanced  on  the  same."  Such  bills  of 
lading  also  contained  the  following  directions  and  notations: 
No.  I :  **  Consignee,  Brown  Bros.  Grain  Co.  Destination.  St. 
Louis,  Mo.'*  Notation:  *Xare  Union  Elevator, Council  Bluffs, 
Iowa.'*     No.  2:  ** Consignee,  Brown   Bros.  Grain  Co.     Des- 
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tination,  St.  Louis,  Mo.**  Notation:  **  Care  Union  Elevator 
Co.,  Council  Bluffs."  No.  3:  **  Consignee,  order  Brown 
Bros.  Grain  Co.  Destination,  Milwaukee,  Wis.**  Notation: 
**  Stop  at  Council  Bluffs,  Brown  Bros.  Elevator  Co.,  to  clean. 
Transfer  at  Council  Bluffs."  No.  4:  **  Consignee,  order 
Brown  Bros.  Grain  Co.  Destination,  Milwaukee,  Wis.** 
Notation:  **  Clean  at  Council  Bluffs,  Brown  Bros.  Elevator 
Co.  Transfer  at  Council  Bluffs.**  No.  5:  **  Consignee,  order 
Brown  Bros.  Grain  Co.  Destination,  St.  Louis.**  Notation: 
*'  Care  Union  Elevator,  Council  Bluffs,  Iowa.**  No.  6: 
**  Consignee,  order  Brown  Bros,  Grain  Co.  Destination,  St. 
Louis.**  Notation:  *'  Care  Union  Elevator,  Council  Bluffs.** 
No.  7:  **  Consignee,  Brown  Bros.  Destination,  Milwaukee.** 
Notation:  '*  Care  Union  Elevator,  Council  Bluffs.**  The 
grain  consisted  of  oats,  barley,  and  shelled  corn.  The  parties 
designated  as  consignee  on  the  bills  of  lading  are  sometimes 
denominated  **  Brown  Bros.,**  and  sometimes  **  Brown  Bros. 
Grain  Co.,**  but  Brown  Bros.  Grain  Company  was  the  party 
intended  as  the  consignee  on  each  bill  of  lading.  The  nota- 
tions, **  Union  Elevator,'*  and  **  Brown  Bros,  Elevator, 
Council  Bluffs,**  had  reference  to  an  elevator  located  in  that 
city,  at  that  time  leased  and  operated  by  Brown  Bros.  Grain 
Company,  the  consignee  of  the  grain. 

It  appears  from  the  evidence  in  the  bill  of  exceptions  that 
at  the  time  these  shipments  were  made  there  was  an  elevator 
located  in  the  city  of  Council  Bluffs,  Iowa.  This  elevator  was 
owned  by  a  corporation  known  as  the  Union  Elevator  Com- 
pany. A  contract  existed  between  the  elevator  company  and 
some  five  or  six  railway  companies  whose  roads  entered  Coun- 
cil Bluffs  that  the  elevator  company,  in  handling  grain  which 
might  come  into  its  possession  for  cleaning  or  transfer,  or 
both,  would  not  discriminate  either  in  favor  of  or  against 
either  one  of  the  railway  companies  mentioned.  The  Union 
Pacific  Railway  Company  was  a  party  to  this  agreement. 

It  further  appears  that  Brown  Bros.  Grain  Company,  at  the 
time  of  the  shipments  in  controversy,  was  the  lessee  of  this 
elevator;  was  in  possession  of  it,  and  operating  it. 
Persons  shipping   grain  from   points  in  Nebraska  [^''*^*"^"' 
over  the  Union  Pacific  Railway  Company's  road, 
and  which  grain  was  consigned  to  Milwaukee  or  St.  Louis,  or 
other  eastern   points,  if  they  desired,  could  have  said  grain 
stopped  at  Council  Bluffs,'  and  cleaned  in  this  elevator;  and 
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if  it  was  desired  by  the  railway  company  that  the  car  in  which 
such  shipment  was  made  should  not  go  further  than  Council 
Bluflfs,  then  the  grain  would  be  transferred  through  this  ele- 
vator to  the  cars  of  the  road  which  was  to  haul  it  from  there 
to  its  place  of  destination.  The  rail-way  company  did  not 
deliver  this  grain,  or  any  of  it,  either  at  Milwaukee  or  St. 
Louis;  but  it  transferred  the  grain  to  Council  Bluffs,  and 
there  made  an  unconditional  delivery  of  it  to  Brown  Bros. 
Grain  Company,  the  party  named  as  the  consignee  in  each  of 
the  bills  of  lading,  and  made  such  delivery  to  such  consignee 
without  the  consignee's  surrendering  to  the  carrier  the  bills  of 
lading  issued  by  it  to  the  shipper.  Brown  Bros.  Grain  Com- 
pany, it  appears,  sold  this  grain  to  E.  P.  Bacon  &  Co.,  made 
drafts  on  them  for  the  value  of  the  grain,  and  attached  to 
such  drafts  the  bills  of  lading;  each  bill  of  lading  being  in- 
dorsed, **  Deliver  to  the  order  of  E.  P.  Bacon  &  Company. 
Brown  Bros.  Grain  Co.  By  C.  T.  Brown,  Pt.*'.  Bacon  & 
Co.,  on  presentation  of  the  drafts,  honored  them,  and  then 
presented  the  bills  of  lading  to  the  railway  company,  and  de- 
manded the  grain.  In  the  meantime.  Brown  Bros.  Grain 
Company  had  failed,  and  neither  they  nor  the  railway  com- 
pany ever  delivered  the  grain  to  Bacon  &  Co.  At  the  time 
Brown  Bros.  Grain  Company  indorsed  the  bills  of  lading  to 
Bacon  &  Co.,  and  attached  them  to  the  drafts  which  thev 
drew  on  them  for  the  value  of  the  grain,  the  greater  part  of 
the  grain  had  already  been  delivered  to  them,  only  one  car 
of  the  grain  being  in  transit,  or  undelivered  to  Brown  Bros. 
Grain  Company,  at  the  time  they  indorsed  said  bills  of  lading, 
and  drew  said  drafts.  Bacon  &  Co.  brought  this  suit  against 
the  railway  company,  to  the  district  court  of  Douglass  county, 
for  the  value  of  said  grain.  A  jury  was  waived,  and  the  case 
was  tried  to  the  court,  resulting  in  a  finding  and  judgment 
in  favor  of  Bacon  &  Co.  And  to  reverse  this  judgment  the 
railway  company  has  prosecuted  to  this  court  a  petition  in 
error. 

I .   The  bills  of  lading  issued  by  the  railway  company  to  the 
shippers  of  this  grain  were  through  contracts,  under  and  by 

which  the  railway  company  agreed  to  transport 
Bills  of  lading,  this  grain  from  the  places  where  it  received  it  to 

Milwaukee  and  St.  Louis,  and  there  deliver  it  to 
the  party  entitled  thereto.  The  terms  of  the  bills  of  lading, 
fixing  the  express  destination  of  this  grain,  and  the  notations, 
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when  explained  by  the  evidence,  leave  no  room  for  doubt 
whatever  that  these  bills  of  lading  were  through  contracts. 
Angle  V.  Railroad  Co.,  9  Iowa  487;  Mulligan  z/.  .Railroad 
Co.,  36  Iowa  181 ;  Railroad  Co.  v.  Pratt,  22  Wall.  123;  Beard 
v.  Railway  Co.,  79  Iowa  527,  42  Am.  &  Eng.  R.  Cas.  509. 
The  notations  on  the  bills  of  lading,  **  Care  of  the  Union  Ele- 
vator, Council  Bluffs  '*;  **  Stop  at  Council  Bluffs  to  clean  "; 
**  Transfer  at  Council  Bluffs," — meant  and  mean  nothing 
more  than  that  the  grain  should  go  by  way  of  Council  Bluffs, 
some  of  it  should  be  cleaned  there,  and  some  of  it  should  be 
transferred  to  other  Unas,  or  into  other  cars,  at  that  place, 
through  the  instrumentality  of  said  elevator.  Doubtless  it 
was  a  contract  on  the  part  of  the  railway  company  that  it 
would  transport  said  grain  to  its  place  of  destination,  by  way 
of  Council  Bluffs;  that  it  would  stop  some  of  the  grain  at  the 
elevator  for  the  purpose  of  having  it  cleaned ;  and  that  what- 
ever transfer  it  might  be  under  the  necessity  of,  or  desirous 
of,  making  to  other  carriers,  in  order  to  complete  the  transit, 
should  be  made  at  that  point.  But  nothing  in  these  bills  of 
lading,  including  the  notations  made  thereon  in  reference  to 
the  elevator  at  Council  Bluffs,  authorizes  or  will  sustain  a 
construction  that  by  the  bills  of  lading  the  railway  company 
agreed  to  transport  this  freight  only  to  Council  Bluffs,  or  to 
make  delivery  of  it  there. 

2.   In  the  case  at  bar  the  railway  company,  the  carrier,  de- 
livered the  freight  to  the  consignee  named  in  the  bills  of  lad- 
ing, without  such  bills  of  lading  having  been  first 
surrendered  to  it.    We  are  not  necessarily  concerned  '^"▼•t  of 
with  the  question  whether  a  carrier  may  with  im-  .ig,^.  **"' 
punity  deliver  goods  to  the  consignee  named  in  the 
bill  of  lading,  at  the  place  of  destination  mentioned  in  such 
bill  of   lading,  without  its   surrender,  the   carrier   having  no 
knowledge  at  the  time  that  such  bill  of  lading  has  been  assigned 
or  transferred.     The  precise  question  in  this  case  is  whether 
the  railway  company,  having  no  knowledge  that  these  bills  of 
lading  had  been  transferred  to  Bacon  &  Co.,  was  justified  in 
delivering  the  grain   to  the  consignee  named  in  the  bill  of 
lading,  at  a  point  intermediate  the  place  of  shipment,  and  the 
place  of  destination.    In  Gates  v.  Railroad  Co.,  42  Neb.  379, 
it  was  held  that  **  the  bill  of  lading  issued  by  a  carrier  to  the 
owner  or  shipper  is  the  symbol  of  ownership  of  the  goods 
shipped,  and,  though  not   negotiable,   is   assignable."     S«e 
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also,  Furman  v.  Railroad  Co.,  io6  N.  Y.  579,  32  Am.  &  Eng. 
R.  Cas.  500.  In  Railroad  Co.  v.  Stern,  19  Pa.  St.  24,  35  Am. 
&  Eng.  R.  Cas.  551,  it  was  held  that  '*  bills  of  lading  are 
symbols  of  property,  and,  when  properly  indorsed,  operate  as 
a  delivery  of  the  property  itself,  investing  the  indorsees  with  a 
constructive  custody,  which  serves  all  the  purposes  of  an  actual 
possession,  and  so  continues  until  there  is  a  valid  and  complete 
delivery  of  the  property,  under  and  in  pursuance  of  the  bill 
of  lading,  to  the  person  enitled  to  receive  the  same.'*  See 
also  Hutch.  Cam,  §  129;  Forbes  v.  Railroad  Co.,  133  Mass. 
154,  9  Am.  &  Eng.  R.  Cas.  76;  The  Thames,  14  Wall.  98. 
See  also,  Walker  v.  Railroad  Co.,  49  Mich.  446,  9  Am.  & 
Eng.  R.  Cas.  251.  In  this  case  a  creditor  of  the  consignee 
attempted  to  get  possession  of  the  property  by  garnishment 
proceedings  against  the  carrier.  The  supreme  court  of  Mich- 
igan, however,  discharged  the  carrier  from  liability  on  the 
garnishment  proceedings,  and  held  that  **  common  carriers 
must  recognize  transfers  of  bills  of  lading  and  consignments 
of  goods,  and,  unless  protected  by  proper  vouchers,  cannot 
always  assume  to  deal  with  consignments  as  actually  and 
beneficially  belonging  to  the  consignee.'* 

3.  In  McEntee  v.  Steamboat  Co.,  45  N.  Y.  34,  it  was 
held  that:  **  Common  carriers  deliver  property  at  their  peril, 
and  must  take  care  that  it  is  delivered  to  the  right  person ; 

for  if  the  delivery  be  to  the  wrong  person,  either 
uisksofdeiiT-  by  an  innocent  person,  or  through  fraud  of  others, 
eryofgoodii.      they  will  be  responsible,  and  the  wrongful  deliver)' 

will  be  treated  as  a  conversion.'*  In  Hutchison  on 
Carriers,  (§  130)  it  is  said  that:  **  The  carrier  takes  the  risk 
of  a  delivery  to  the  person  entitled  to  the  goods  by  the  bi41  of 
lading  and  its  indorsements.  *  *  *  Too  great  caution  cannot, 
therefore,  be  exercised  in  respect  to  the  right  of  the  per- 
son to  whom  the  delivery  is  made.  No  obligation  of  the 
carrier  is  more  rigorously  enforced  than  that  which  requires 
delivery  to  the  proper  person;  and  the  law  will  allow,  in 
fact,  of  no  excuse  for  a  wrong  delivery,  except  the  fault  of 
the  shipper  himself.**  See  also,  Hutch.  Cam,  §§  340,  344. 
In  Railroad  Co.  v.  Stern,  iig  Pa.  St.  24,  35  Am.  &  Eng.  R. 
Cas.  551,  it  is  said  that  **  a  railroad  company  has  no  right  to 
make  a  delivery  of  freight  otherwise  than  in  strict  accordance 
with  the  bill  of  lading.**  And  in  Gates  v.  Railroad  Co.,  42 
Neb.  379,  it  was  held  that  **  the  delivery  of  goods  by  a  com- 
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mon  carrier  to  the  consignee  thereof  is  made  at  the  peril  of 
the  carrier,  unless,  when  made,  the  consignee  surrenders  the 
bill  of  lading,  either  made  or  indorsed  to  himself.**  See  also 
Railroad  Co.  v.  Barkhouse,  lOO  Ala.  543;  Weyand  v.  Railway 
Co.,  (Iowa)  75  Iowa  573. 

In  the  light  of  these  authorities,  we  conclude  (i)  that  the 
railway  company,  by  its  bills  of  lading,  contracted  to  trans- 
port this  freight  to  Milwaukee  and   St.  Louis,  and  Biiinofiadiug 
•  there  deliver  it  to  the  consignee  named  in  the  bills  JniMnecon- 
of  lading,  namely,  Brown  Bros.  Grain  Company,  or,    "u'JitJ,,""!. 
if  the  bills  of  lading  had  been  transferred  by  them,   deiuery  de- 
then  to  the  lawful  holders  of  said   bills;  (2)  that  termUed. 
Bacon  &  Co.,  by  honoring  the  drafts  drawn  against  them,  by 
Brown  Bros.  Grain  Company,  with  said  bills  of  lading  attached 
thereto  and  assigned  to   them,  became  and  were  entitled   to 
have  said  grain  delivered  to  them  at  Milwaukee  and  St.  Louis; 
(3)  that  the  railway  company,  by  delivering  said  grain  to  the 
consignees  mentioned  in  said  bills  of  lading,  at  a  station  in- 
termediate to  the  point  of  shipment  and  the  point  of  destina- 
tion, and  without  the   surrender    of  the  bills  of   lading,  was 
guilty  of  a  misdelivery  and  conversion  of  said  grain.    . 

It  is  suggested  in  argument  here  by  the  counsel  for  the 
railway  company  that  it  ought  not  to  be  held  liable  to  Bacon 
&  Co.  for  so  much  of  the  grain  as  was  delivered  to  Brown 
Bros.  Grain  Company  before  they  indorsed  to  Bacon  &  Co. 
the  bills  of  lading  for  such  grain.  This  position  we  think  is 
untenable.  In  the  first  place,  the  railway  company,  having 
issued  these  bills  of  lading,  would  be  estopped,  as  against  an 
assignee  and  holder  thereof  for  value,  from  saying  that  it  had 
never  had  such  grain  in  its  possession.  Sioux  City  &  P.  R. 
Co.  V.  First  Nat.  Bank,  10  Neb.  556.  And  the  railway  com- 
pany, having  received  this  grain  and  undertaken  its  transpor- 
tation, by  delivering  it  while  in  transit  to  the  consignee  named 
in  the  bill  of  lading,  and  without  the  surrender  of  such  bills  of 
lading  at  the  time,  put  it  in  the  power  of  Brown  Bros.  Grain 
Company  to  defraud  third  parties  by  selling  the  grain,  and 
indorsing  the  bills  of  lading.  And  the  railway  company  is 
also  liable  for  this  grain  on  the  familiar  principle  that  where 
one  of  two  innocent  parties  must  suffer,  he  who  by  his  con- 
duct has  enabled  a  wrongdoer  to  perpetrate  a  wrong  must 
bear  the  loss,  rather  than  the  party  without  fault.  Walters  v. 
Railroad   Co.,  56  Fed.  Rep.  369.     It  was  the  duty  of   tl_.* 
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railway  company,  the  carrier,  before  delivering  this  grain  to 
any  person,  at  any  place,  to  take  up  the  outstanding  bills  of 
lading  which  it  had  issued  for  it.  So  long  as  the  bills  of  lad- 
ing were  outstanding,  they  were  representations  by  the  railway 
company  to  the  commericial  world  that  it  had  in  its  possession 
and  under  its  control,  and  in  transit  for  Milwaukee  and  St. 
Louis,  the  grain  for  which  the  bills  of  lading  called. 

There  is  ito  error  m  the  record^  and  the  judgment  of  tlu  dis- 
trict court  is  affirmed. 


ABSTRACTS  OF  RECENT  DECISIONS 

(1)  Bills  of  Lading— Character— How  Far  Conclusive. — Explanation  or 
Contradiction  by  Parol, — A  bill  of  lading  is  both  a  receipt  and  a 
contract.  In  so  far  as  it  is  a  receipt,  it  may  be  modified,  explained, 
or  contradicted  by  parol;  but  in  so  far  as  it  is  a  contract,  and  when 
free  from  ambiguity,  and  in  the  absence  of  fraud,  concealment,  or 
mistake,  it  cannot  be  explained,  modified,  contradicted,  or  added  to 
by  parol.  Cleveland,  C,  C.  &  St.  L.  R.  Co.  v.  Moline  Plow  Co., 
(Ind.)  41  N.  E.  Rep.  480,  citing  Railway  Co.  v,  Wilson,  119  Ind.  352. 

Same— Sanne — Same — Right  to  Show  that  Consignee  is  Not  Real 
Party  in  Interest, — The  legal  presumption  that  the  consignee  named 
in  a  bill  of  lading  is  the  owner  of  the  goods  mentioned  therein,  and 
the  real  party  in  interest,  is  not  conclusive,  and  if  facts  are  pleaded 
showing  that  some  other  person  is  the  real  party  in  interest,  the  pre- 
sumption will  not  prevail.  Cleveland,  C,  C.  &  St.  L.  R.  Co.  7^  Mo- 
line Plow  Co.,  (Ind.)  41  N.  E.  Rep.  480,  citing  Pennsylvania  Co. 
V.  Poor,  103  Ind.  553. 

Sanne — Validity  of  Condition  as  to  Computation  of  Loss  and  Damages^ — 
A  condition  in  a  bill  of  lading  which  provides  that  the  amount  of 
loss  or  damage  incurred  by  a  carrier  is  to  be  computed  at  the  value 
of  the  property  at  the  time  and  place  of  shipment,  and  wholly  fails 
to  provide  for  restitution  of  the  amount  which  may  have  been  paid 
by  the  consignee  as  freight  charges,  is  unjust,  unreasonable  and 
against  public  policy.  Shea  v.  Minneapolis,  St.  P.  &  Sault  Ste.  M. 
R.  Co.,  (Minn.)  65  N.  W.  Rep.  458. 

Same— Reasonableness  of  Stipulation  Requiring  Claim  for  Loss  within 
Specified  Time, — A  stipulation  in  a  bill  of  lading  issued  by  an  express 
company  that  "  In  no  event  should  the  defendant  be  liable  for  any 
loss,  unless  a  claim  therefor  should  be  made  in  writing,  at  the  office 
of  the  defendant  where  the  money  is  alleged  to  have  been  shipped 
from,  within  32  days  from  the  date  of  said  contract,"  etc.,  is  unrea- 
sonable and  inoperative.  Southern  Express  Co.  v.  Bank  of  Tupelo, 
(Ala.)   18  So.  Rep.  664,  citing  Express  Co.  v,  Caperton,  44  Ala. 

lOI. 
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Same— Suit  against  Express  Company  to  Recover  Moneys  Embezzled 
by  Express  Agent — Right  to  Bills  of  Lading  on  Faith  of  which  Moneys 
were  Forwarded, — An  agent  of  an  express  company,  acting  in  a  like 
capacity  for  a  railroad  company,  issued  a  bill  of  lading  of  a  ship- 
ment by  fictitious  persons,  and  procured  from  a  bank  discount  of  a 
draft  on  the  consignee  named,  delivering  to  the  bank  the  bill  of 
lading,  and  thereafter  the  agent  embezzled  the  proceeds  of  the  draft, 
which  came  into  his  hands  as  express  agent.  Held^  that  the  bank 
was  entitled  to  recover  from  the  express  company  without  first  sur- 
rendering to  it  the  bill  of  lading.  Southern  Express  Co.  v.  Bank  of 
Tupelo,  (Ala.)  i8  So.  Rep.  664. 

Same — Right  to  Bills  of  Lading,  Given  to  Secure  Drafts  after  Extin- 
guishment of  Drafts  as  Commercial  Paper. — Where  by  arrangement 
with  a  broker  to  whom  goods  are  consigned  a  bank  takes  up  drafts 
on  him  by  the  consignor,  holds  them  against  him  as  demand  notes^ 
and  retains  the  bills  of  lading  as  security,  it  is  the  owner  of  the 
bills  of  lading  until  payment  of  the  notes,  and  as  such  is  entitled  to 
possession  of  the  goods  represented  thereby,  to  the  extent  of  the 
amounts  advanced  on  the  drafts  accompanying  them.  Walters  v. 
Western  &  A.  R.  Co.,  (U.  S.  Cir.  Ct.  App.,  5  Cir.)  66  Fed.  Rep. 
862. 

The  opinion  of  the  court  in  tliis  connection  «is  as  follows:  "  The  con- 
tention of  the  appellants,  as  we  understand  it,  is  that  as  the  sight  drafts, 
with  bills  of  lading  as  collateral,  were  forwarded  to  the  Atlanta  banks 
for  collection,  there  was  no  authority  in  the  banks  at  Atlanta  to  nego- 
tiate the  drafts,  or  make  any  other  use  of  them  than  to  collect  the 
money,  and  when  the  money  was  collecied,  no  matter  from  whom,  the 
sight  drafts  were  fully  accomplished,  and,  ex  necessitate,  the  bills  of  lad- 
ing belonged  to  Everett  &  Co.  [the  consignees] ;  in  other  words,  that 
Everett  &  Co.  becafne  the  owners  and  holders  of  the  bills  of  lading,  and 
entitled  to  demand  from  the  railroad  company  the  goods  represented  by 
such  bills  just  as  soon  as  the  sight  drafts  were  paid  off,  no  matter  by 
whose  procurement.  It  may  be,  and  probably  is,  the  law  that  when  the 
sight  drafts  were  forwarded  to  the  Atlanta  banks  for  collection,  and  the 
Capital  City  Bank  advanced  the  money  to  pav  them,  and  did  pay  them, 
that  thereby  the  sight  drafts,  as  commercial  paper,  were  dead  obliga- 
tions; but  we  do  not  think  it  follows  that  the  bills  of  lading  were  thereby 
accomplished,  or  that  necessarily  thereby  Everett  &  Co.  became  the 
holders  of  tiiem,  with  power  of  disposal.  It  rather  appears  to  us  that 
Everett  &  Co.,  having  the  right  to  pay  off  the  original  sight  drafts,  and 
thereby  become  the  holders  of  the  bills  of  lading,  had  lull  power  to  sub- 
stitute the  Capital  City  Bank  to  such  right.  The  amended  Code  of 
Georgia  permits  the  pledge  of  goods  by  the  deliveny  of  bills  of  lading 
as  symbolic  of  the  property  pledged.  Act  Oct.  3,  1887  (Laws  Ga.  1887. 
p.  36).  The  commercial  law,  as  recognized  and  declared  by  the  su- 
preme court  of  the  United  States,  is  to  the  effect  that  where  goods  iire 
received  by  a  common  carrier  for  shipment,  and  a  receipt  or  bill  of  lad- 
ing is  p^iven  therefor,  in  which  it  is  stipulated  that  the  goods  at  destina- 
tion sh  ill  he  ddivered  to  the  order  of  the  consignor,  such  receipt  or 
bill  of  ladin<r  auached  to  a  draft  operates  as  a  pledge  of  the  goods 
mentioned  i  1  the  receipt  or  bill  of  lading  as  security  for  the  payment 
of  the  dr.tfr.  ani  that  the  carrier  cannot,  except  at  its  peril,  deliver 
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the  goods  represented  by  such  receipt  or  bill  of  lading,  except  upon 
the  production  thereof,  and  the  order  of  the  consignor.  North  Penn- 
sylvania R.  Co.  V,  Commercial  Nat.  Bank  of  Chicago,  123  U.  S.  727.  To 
the  same  purport,  see  Boatmen's  Sav.  Bank  z/.  Western  &  A.  R.  Co..  81 
Ga.  22 r.  We  therefore  find,  upon  the  facts  of  this  case,  that  the  Capi- 
tal City  Bank,  under  the  contract  with  Everett  &Co.,  in  pursuance  of 
which  the  bank  paid  the  sight  drafts  to  which  the  bills  of  lading  in  con- 
troversy were  attached,  became  the  lawful  holder  of  said 'bills  of  lading, 
and,  as  such,  entitled  to  have  and  receive  from  the  railroad  company  the 
contents  represented  thereby,  at  least  to  the  extent  of  fully  paying  the 
sum  or  sums  called  for  by  the  sight  drafts  paid  off,  and  lawful  interest 
thereon. 
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NOTES 

(1)  p.  608]  Bills  of  Lading— Character— How  Far  Conclusive.— The 
prima  facie  nature  of  a  bill  of  lading,  as  regards  the  consignee,  is  to 
vest  the  ownership  of  the  goods  consigned  by  it  to  him.  The  Sally 
Magee,  3  Wall.  (U.  S.)  451;  Grove  v,  Brien,  8  How.  (U.  S.)  429. 

The  consignee  named  in  a  bill  of  lading  is  to  be  deemed  prima 
facie  the  owner  of  the  goods  mentioned  therein,  and  upon  payment 
of  freight  may  maintain  an  action  against  any  person  who  assumes 
control  over  them  in  violation  of  his  right  of  control.  Webb  v. 
Winter,  i  Cal.  417. 

But  a  bill  of  lading  is  not  conclusive  evidence  of  title  in  the  con- 
signee, and  any  presumption  arising  therefrom  may  be  repelled  by 
parol  evidence.     Hopper  7;.  Chicago  &  N.  R.  Co.,  27  Wis.  81. 

In  an  action  upon  a  bill  of  lading  the  plaintiff  must  recover,  if  at 
all,  upon  the  contract  contained  in  the  bill.  Fry  v,  Louisville,  N. 
O.  &  C.  R.  Co.,  103  Ind.  265,  22  Am.  &  Eng.  R.  Cas.  442;  citing 
Indianapolis,  etc.,  R.  Co.  v,  Remmy,  13  Ind.  518;  Hall  v.  Pennsyl- 
vania Co.,  90  Ind.  459,  16  Am.  &  Eng.  R.  Cas.  165;  Bartlett  v.  Pitts- 
burgh, etc.,  R.  Co.,  94  Ind.  281,  18  Am.  &  Eng.  R.  Cas.  549. 

(1)  p.  608]  How  Far  Bills  of  Lading  are  Conclusive.— A  bill  of  lading 
is  prima  facie  evidence  of  the  matters  contained  in  it,  but  is  subject 
to  explanation,  and  a  carrier  may  show  any  injury,  loss,  fraud,  or  de- 
ceit occasioned  or  practiced  by  any  previous  carrier,  or  by  the  ship- 
per of  the  goods.     Great  Western  R.  Co.  v.  McDonald,  18  111.  172. 

A  bill  of  lading  in  the  usual  form  is  a  receipt  for  the  quantity  of 
goods  shipped,  and  also  a  promise  to  transport  and  deliver  the  same. 
So  far  as  such  a  bill  is  a  receipt  it  may,  in  an  action  between  the  par- 
ties to  it,  be  controlled  by  parol  proof.  O'Brien  v.  Gilchrist,  34 
Me.  554;  Cafiero  v.  Welsh,  8  Phila.  (Pa.)  130. 

A  bill  of  lading  in  its  character  is  two  fold,  viz.:  a  receipt  and  a 
contract  to  carry  and  deliver  goods.  So  far  as  it  acknowledges  the 
receipt  of  goods  and  states  their  condition,  etc.,  it  may  be  contra- 
dicted, but  in  other  respects  it  is  treated  like  other  written  contracts. 
Wayland  v.  Mosley,  5  Ala.  430;  May  v.  Babcock,  4  Ohio  334;  Walfe 
V,  Myers,  3  Sandf.  (N.  Y.)  7. 
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But  this  principle  does  not  apply  to  parol  testimony,  which  shows 
that  it  is  the  contract  of  other  persons  than  those  in  whose  names  it 
is  executed.     Mclntyre  v.  Steele,  26  Ala.  487. 

Parol  evidence  is  admissible  to  show  fraud  or  mistake  in  making 
a  bill  of  lading.  Steamboat  "  Wisconsin  "  v.  Young,  3  Green  (Iowa) 
268;  citing  Steamboat  "  Missouri"  2/.,Webb,  9  Mo.  193. 

By  the  rules  of  common  law  a  bill  of  lading  is  regarded  as  the 
symbol  of  the  property  therein  described;  and  in  case  the  shipper 
reserves  to  himself  the  jus  disponendi^  he  can  transfer  the  title  at 
any  time  before  the  property  is  delivered  by  the  carrier  to  the  con- 
signee as  effectually  by  the  delivery  of  the  bill  of  lading  as  by  the 
delivery  of  the  property  itself.  Emery  v.  Irving  Nat.  Bank,  25  Ohio 
St.  360. 

A  bill  of  lading  is  not,  according  to  the  great  weight  of  authority, 
conclusive  upon  the  carrier;  accordingly  when  such  a  bill  is  issued 
by  a  station  or  shipping  agent  of  a  railroad  company  without  re- 
ceiving the  goods  named  in  it  for  transportation,  such  bill  imposes 
no  liability  upon  the  carrier  even  to  an  innocent  consignee  or  in- 
dorsee for  value,  and  the  carrier  is  not  estopped  by  the  statements  in 
the  bill  from  showing  that  no  goods  were  in  fact  received  for  trans- 
portation under  the  bill.  National  Bank  of  Commerce  v.  Chicago, 
B.  &  N.  R.  Co.,  44  Minn.  224. 

In  this  case  the  court  pointed  out  the  fact  that  there  is  an  unbroken 
line  of  authorities  in  England  that,  even  as  against  a  ^^«ayW/ consignee 
or  endorsee  for  value,  a  carrier  is  not  estopped  by  the  statements  of  a 
bill  of  lading  issued  by  his  agent,  from  showing  that  no  goods  were  in 
fact  received  for  transportation.  Grant  v.  Norway,  10  C.  B.  665  ;  Cole- 
man v.  Riches,  16  C.  B.  104;  Hubbersty  z/.  Ward,  8  Exch.  330;  Brown 
^.  Powell  D.  S.  Coal  Co.  L.  R.,  10  C.  P.  562 ;  McLean  v.  Fleming  L.  R., 
2  Scot.  App.  Cas.  128 ;  Cox  v,  Bruce,  L.  R.  18  Q.  B.  Div.  147 ;  Meyer  v. 
Dresser,  1 5  C.  B.  N.  S.  646  ;  Jessel  v.  Bath,  L.  R.  2  Exch.  267,  and  showed 
that  this  has  not  been  at  all  changed  by  the  "  Bills  of  Lading  Act  "  (18 
&  19  Vict.  chap.  Ill  §  3). 

It  is  also  the  settled  doctrine  of  the  federal  courts.  Schooner  Free- 
man V,  Buckingham,  18  How.  (U.  S.)  182;  The  Lady  Franklin,  8  Wall. 
(U.  S.)  325 ;  Pollard  v,  Vinton.  105  U.  S.  7 ;  St.  Louis  I.  M.  &  S.  R.  Co. 
V.  Knight,  122  U.  S.  79.30  Am.  &.  Eng.  R.  Cas.  Z%\  Friedlander  v, 
Texas  &  P.  R.  Co.,  130  U.  S.  416,  40  Am.  &  Eng.  R.  Cas.  70.  See  also 
Sears  v.  Wingate,  3  Allen  (Mass.)  103 ;  Baltimore  &  O.  R.  Co.  v,  Wil- 
kins,  44  Md.  11 ;  Fellows  v.  The  R.  W.  Powell,  16  La.  Ann.  316;  Hunt 
-z/.  Missouri  Cent.  R.  Co.,  29  La.  Ann.  446 ;  Louisiana  Nat.  Bank  v.  La- 
veille,  52  Mo.  380 ;  Williams  v.  Wilmington  &  W.  R.  Co.,  93  N.  Car.  42  ; 
Dean  v.  King,  22  Ohio.  St.  118. 

The  reasoning  by  which  this  doctrine  is  usually  supported  is  that  a 
bill  of  lading  is  not  negotiable  in  the  sense  in  which  a  bill  of  exchange 
or  promissory  note  is  negotiable,  where  the  purchaser  need  not  look  be- 
yond the  instrument  itself;  that  so  far  as  it  is  a  receipt  for  the  goods  is 
It  susceptible  of  explanation  or  contradiction,  the  same  as  any  other  re- 
ceipt ;  that  the  whole  question  is  one  of  the  law  of  agency  ;  that  it  is  not 
within  the  scope  of  the  authority  of  the  shipping  agent  of  a  carrier  to 
issue  bills  of  lading  where  no  property  is  in  fact  received  for  transporta- 
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tion  ;  that  the  extent  of  his  authority,  either  real  or  apparent,  is  to  issue 
bills  of  lading  for  freight  actually  received  ;  that  this  real  and  apparent 
authority,  i.e.  the  power  with  which  his  principal  has  clothed  him  in  the 
character  in  which  he  is  held  out  to  the  world,  is  the  same,  viz.,  to  give 
bills  of  lading  for  goods  received  for  transportation,  and  that  this  limita- 
tion upon  his  authority  is  known  to  the  commercial  world,  and  therefore 
any  person  purchasing  a  bill  of  lading  issued  by  the  agent  of  a  carrier 
acts  at  his  own  risk  as  respects  the  existence  of  the  fact  (the  receipt  of  the 
goods)  upon  which  alone  the  agent  has  authority  to  issue  the  bill,  the 
rule  being  that  if  the  authority  of  an  agent  is  known  to  be  open  for  ex- 
ercise only  in  a  certain  event,  or  upon  the  happening  of  a  certain  con- 
tingency, or  the  performance  of  a  certain  condition,  the  occurrence  of 
the  event,  or  the  happening  of  the  contingency,  or  the  performance  of 
the  condition  must  be  ascertained  by  him  who  would  avail  himself  of 
the  results  ensuing  from  the  exercise  of  the  authority.  An  examination 
of  the  authorities  also  shows  that  they  apply  the  same  principle  whether 
the  bill  of  lading  was  issued  fraudulently  and  collusively  or  merely  by 
mistake. 

The  only  states  found  in  which  a  contrary  rule  has  been  adopted 
are  New  York,  Kansas,  Nebraska,  apparently  Illinois,  and  perhaps  Penn- 
sylvania. Armour  v,  Michigan  Cent.  R.  Co.,  65  N.  Y.  iii  ;  Batavia 
Bank  v.  New  York,  L.  E.  &  W.  R.  Co.,  106  N.  Y.  195,32  Am.  &  Eng.  R. 
Cas.  497 ;  Sioux  City  &  P.  R.  Co.  v.  First  Nat.  Bank  of  Fremont,  la 
Neb.  556,  I  Am.  &  Eng.  R.  Cas.  278 ;  St.  Louis  &  I.  M.  R.  Co.  v.  Larned» 
103  111.  293.  6  Am.  &  Eng.  R.  Cas.  436 ;  Brooke  v.  New  York,  L.  E.&  W. 
R.  Co.,  108  Pa.  529,  21  Am.  &  Eng.  R.  Cas.  64. 

A  bill  of  lading  signed  by  the  agent  of  a  carrier,  but  the  goods 
upon  which  have  not  been  received  for  shipment  does  not  bind  the 
carrier.  Such  act  of  the  agent  is  outside  of  the  scope  of  his  author- 
ity, and  the  owner  of  the  line  of  transportation  is  not  responsible 
for  this  act  of  his  agent,  although  it  is  done  under  an  appearance  of 
conformity  to  his  authority.  Baltimore  &  O.  Ry.  Co.  z\  VVilkins,44 
Md.  11;  Grant  v.  Norway,  2  Eng.  L.  &  Eq.  337;  Hubbersty  v. 
Ward,  8  Exch.  330;  Sears  v.  Qingate,  3  Allen  (Mass.)  103;  Schooner 
Freeman  v,  Birmingham,  18  How.  (U.  S.)  191;  The  Loon,  7  Blatchf. 
(U.S.)  244;  Fellows  z/.  Steamer  Powell,  16  La.  Ann.  311;  Second 
Nat.  Bank  of  Toledo  v.  Walbridge,  19  Ohio' St.  425;  Dean  i\  King, 
22  Ohio  St.  118;  Louisiana  Bank  of  New  Orleans  v*  Laveille,  52 
Mo.  380. 

(1)  p.  609]  Negotiable  Quality  of  Bills  of  Lading.— The  meaning,  char- 
acter, and  effect  of  a  bill  of  lading,  as  concerns  its  negotiable  qual- 
ity, was  stated  by  the  supreme  court  of  the  United  States  in  Pollard 
V,  Winton,  105  U.  S.  7,  in  the  following  language  :  '*  A  bill  of  lading 
is  an  instrument  well  known  in  commercial  transaction,  and  its 
character  and  effect  have  been  defined  by  judicial  decisions.  In 
the  hands  of  the  holder  it  is  evidence  of  ownership,  special  or  gen- 
eral, of  the  property  mentioned  in  it,  and  of  the  right  to  receive 
said  property  at  the  place  o\  delivery.  Notwithstanding  it  is  de- 
signed to  pass  from  hand  to  hand,  with  or  without  endorsement,  and 
it  is  efficacious  for  its  ordinary  purposes  m  the  hands  of  the  holder; 
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it  is  not  a  negotiable  instrument  or  obligation  in  the  sense  that  a 
bill  of  exchange  or  a  promissory  note  is.  Its  transfer  does  not  pre- 
clude, as  in  those  cases,  all  inquiry  into  the  transaction  in  which  it 
originated,  because  it  has  come  into  hands  of  persons  who  have  in- 
nocently paid  value  for  it.  The  doctrine  of  bona  fide  purchasers 
only  applies  to  it  in  a  limited  sense. 

It  is  an  instrument  of  a  two-fold  character.  It  is  at  once  a  receipt 
and  a  contract.  In  the  former  character  it  is  an  acknowledgment 
•of  the  receipt  of  property  on  board  his  vessel  by  the  owner  of  the 
vessel.  In  the  latter  it  is  a  contract  to  carry  safely  and  deliver. 
The  receipt  of  the  goods  lies  at  the  foundation  of  the  contract  to 
carry  and  deliver.  If  no  goods  are  actually  received  there  can  be 
no  valid  contract  to  carry  or  deliver." 

See  also  Schooner  Freeman  v.  Buckingham,  i8  How.  (U.  S.)  182; 
Baltimore  &  Ohio  R.  Co.  v,  Wilkins,  44  Md.  11;  Miller  v,  Hannibal 
&  St.  Joseph  R.  Co.,  99  N.  Y.  430,  12  Am.  &  Eng.  R.  Cas.  30. 

Bills  of  lading  are  not  negotiable  in  the  same  sense  in  which  are 
bills  of  exchange  or  promissory  notes.  They  stand  in  the  place  of 
the  goods  they  represent,  and  delivery  by  endorsement  of  them 
transfers  the  right  of  property  in  the  goods,  but  not  in  the  con- 
tract itself,  so  as  to  enable  the  endorsee  to  maintain,  at  the  common 
law,  an  action  for  it  in  its  own  name.  Baltimore  &  Ohio  R.  Co.  v* 
Wilkins,  44  Md.  11;  Thompson  v.  Dominie,  14  Mees.  &  Wells,  403; 
-Gurnev  v,  Belirend,  25  Eng.  Law  &  Eq.  136;  Blanchard  ».  Page,  8 
Gray  (Mass.)  296. 

Although  a  statute  makes  bills  of  lading  negotiable  by  endorse- 
ment and  delivery,  it  does  not  follow  that  all  the  consequences 
incident  to  the  endorsement  of  bills  and  notes  before  maturity 
ensue,  or  are  intended  to  result  from  such  negotiations.  The  rule 
that  a  bona  fide  purchaser  of  a  lost  or  stolen  bill  or  note,  endorsed 
in  blank  and  payable  to  bearer,  is  not  bound  to  look  beyond  the 
instrument,  has  no  application  to  the  case  of  a  lost  or  stolen  bill  of 
lading.  Shaw  v>  R.  Co.,  loi  U.  S.  557;  citing  Goodman  v.  Harvey, 
4  Ad.  &  El.  870;  Goodman  v,  Symonds,  20  How.  (U.  S.)  343; 
Murray  v.  Landner,  2  Wall.  (U.  S.)  no;  Mathews  z^.  Poythress,  4 
Ga.  287. 

On  this  point  the  court,  in  Shaw  v.  Railroad  Co.,  supra,  uses  the  fol- 
lowing language  :  "  The  reason  can  have  no  application  to  the  case  of  a 
lost  or  stolen  bill  of  lading.  The  function  of  that  instrument  is  en- 
tirely different  from  that  of  a  bill  or  note.  It  is  not  a  representative  of 
money,  used  for  transmission  of  money,  or  for  the  payment  of  debts  or 
for  purchases.  It  does  not  pass  from  liand  to  hand  as  bank  notes  or 
coin.  It  is  a  contract  for  the  performance  of  a  certain  duty.  True,  it  is 
a  symbol  of  ownership  of  the  goods  covered  by  it, — a  representative  of 
those  goods.  But  if  the  goods  themselves  be  lost  or  stolen,  no  sale  of 
them  by  the  finder  or  thief,  though  a  bona  fide  purchaser  for  value,  will 
•divest  the  ownership  of  the  person  who  lost  them,  or  from  whom  they 
-were  stolen.  Why  then  should  the  sale  of  the  symbol  or  mere  repre- 
sentative of  the  goods  have  such  an  effect  ?    It  may  be  that  the  true 
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owner,  by  his  negligence  or  carelessness,  may  have  put  it  into  the  power 
of  a  finder  or  thief  to  occupy  ostensibly  the  position  of  a  true  owner, 
and  his  carelessness  may  estop  him  from  asserting  his  right  against  a 
purchaser  who  has  been  misled  to  his  hurt  by  that  carelessness.  But  the 
present  is  no  such  case.  ♦  *  *  Bills  of  lading  are  regarded  as  so  much 
cotton,  grain,  iron,  or  other  articles  of  merchandise.  The  merchandise 
is  very  often  sold  or  pledged  by  the  transfer  of  the  bills  which  cover  it. 
They  are,  in  commerce,  a  very  different  thing  from  bills  of  exchange  and 
promissory  notes,  answering  a  different  purpose  and  performing  dinerent 
functions.  It  cannot  be,  therefore,  that  the  statute  which  made  them 
negotiable  by  indorsement  and  delivery,  or  negotiable  in  the  same  man- 
ner as  bills  of  exchange  and  promissory  notes  are  negotiable,  intended 
to  change  totally  their  character,  put  them  in  all  respects  on  the  footing 
of  instruments  whicli  are  the  representatives  of  money,  and  charge  the 
negotiation  of  them  with  all  the  consequences  which  usually  attend  or 
follow  the  negotiation  of  bills  or  notes.  Some  of  these  consequences 
would  be  very  strange,  if  not  impossible.  Such  as  the  liability  of  indors- 
ers,  the  duty  of  demand  ad  diem,  notice  of  non-delivery  by  the  carrier, 
etc.,  or  the  loss  of  the  owner's  property  by  the  fraudulent  assignment  of 
a  thief.  If  these  were  intended,  surely  the  statute  would  have  said 
something  more  than  merely  make  them  negotiable  by  indorsement.  No 
statute  is  to  be  construed  as  altering  the  common  law  farther  than  its 
words  import.  It  is  not  to  be  construed  as  making  any  innovation  upon 
the  common  law  which  it  does  not  fairly  express.  Especially  is  so  great 
an  innovation  as  would  be  placing  bills  of  lading  on  the  same  footing  in 
all  respects  with  bills  of  exchange  not  to  be  inferred  from  words  that 
can  be  fully  satisfied  without  it.  The  law  has  most  carefully  protected 
the  ownership  of  personal  property,  other  than  money,  against  misap- 
propriation by  others  than  the  owner,  even  when  it  is  out  of  his  posses- 
sion. This  protection  would  be  largely  withdrawn  if  the  misappropria- 
tion of  its  symbol  or  representative  could  avail  to  defeat  the  ownership, 
even  when  the  person  who  claims  under  a  misappropriation  had  reason 
to  believe  that  the  person  from  whom  he  took  the  property  had  no  right 
to  it." 


Taylor  (Alden  C.) 

V, 

Maine  Central  Railroad  Co. 

{Supreme  Judicial  Court  of  Maine,  March  15,  1895.) 

Carriers  of  Merchandise— Right  to  Contract  for  Liability  on  Connecting 
Lines  [(1)  p.  644]. — A  railroad  company,  as  a  common  carrier,  may  con- 
tract to  carry  goods  beyond,  as  well  as  within,  the  limits  of  its  own  line 
of  road.    (Page  615.) 

Same— Express  Contract  Essential  to  Establish  a  Liability  for  Damages 
Inflicted  by  Connecting  Lines  [(1)  p.  644]— Evidence  of  Contract — Where 
it  is  sought  to  extend  the  liability  of  a  common  carrier  beyond  its  own 
line,  the  burden  is  upon  the  party  seeking  to  establish  such  liability  to 
show  an  express  contract  by  which  the  company  becomes  liable,  as  com- 
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mon  carrier,  beyond  its  own  route,  and  such  contract  must  be  shown  by 
real  and  satisfactory  evidence.    {J^a^^  6i6.) 

Same — Carrier — When  Liable  as  Forwardert — The  fact  tbat  a  railroad 
company  connects  with  other  independent  roads,  and  receives  goods  for 
transportation  beyond  the  termination  ol  its  own  line,  will  render  it 
liable  as  a  forwarder  by  the  connecting  line,  but  in  the  absence  of  any 
special  contract  it  will  not  be  liable  as  a  common  carrier  beyond  the 
termination  of  its  own  line.     {Page  616.) 

Same— Receipt  of  Freight  Charges  as  Establishing  a  Liability  for  Dam- 
ages Inflicted  by  Connecting  Lines  [(2)  p.  650]. — The  mere  receipt  by  a 
railroad  company  of  freight  charges  over  its  own  line  and  also  over  lines 
of  connecting  but  independent  roads  to  the  place  of  destination  of  the 
goods  shipped  will  not  establish  a  through  contract  which  renders  the 
company  liable  as  a  common  carrier  beyond  its  own  route.    {Page  617.) 

Report  from  Kennebec  county  superior  court.  Plai?ittffs 
nonsuited, 

S.  S.  Brown,  for  plaintiffs. 

Edmund  F.  Webb  and  Appleton  Webb,  for  defendant. 

Foster,  J. — In  December,  1892,  the  plaintiffs  at  Oakland 
shipped  four  car-loads  of  apples,  on  four  different  days,  con- 
signed to  parties  in  Cincinnati,  Ohio.  This  action 
was  brought  to  recover  damages  against  the  de-  »»•  ■ » 
fendant,  as  common  carrier,  occasioned  by  the  apples  freezing 
while  in  the  course  of  their  transportation  from  Oakland  to 
Cincinnati. 

The  plaintiffs  base  their  claim  on  the  ground  that  the  de- 
fendant contracted  to  transport  the  apples  from  the  place  of 
shipment  to  Cincinnati.    The  defendant,  however, 
claims  that,  while  the  apples  were  to  be  carried  ^"*'' 

to  Cincinnati,  the  contract  was  to  carry  them  only  over  its  own 
route  to  Portland,  and  there  deliver  them  to  the  Boston  & 
Maine  Railroad,  and  that,  having  done  that  safely  and  in  the 
usual  time,  their  responsibility  then  and  there  terminated. 

The  defendant  was  an  insurer  over  its  own  route.  But  it 
is  agreed  that  the  freezing  did  not  occur  on  the  defendant's 
line  of  road,  but  on  some  of  the  connecting  lines. 

Undoubtedly,  a  railway  company   may  contract  to  carry 
goods  beyond  as  well  as  within  the  limits  of  its  own  line  of 
road.     Perkins  v.  Railroad  Co.,  47  Me.  553.     But 
where  the  liability  of   the   company  is  sought  to  iinec— li*- 
be  extended  beyond  its  own  line,  the  burden  is  wiitjoffbr- 
upon  the  party  seeking  to  establish  such  liability  to  J^'^**'**'^ 
show  that  there  was  an  express  contract  by  which 
the  company  became  liable  as  common  carrier  beyond  the 
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limits  of  its  own  route.  Otherwise  the  common  carrier  is 
liable  as  such  only  over  the  extent  of  its  own  route,  and  for  safe 
storage  and  delivery  to  the  next  carrier.  There  being  other 
independent  connecting  lines,  each  road  is  bound  only,  in  the 
absence  of  any  special  contract,  to  carry  safely  over  its  own 
route,  and  safely  deliver  to  the  next  connecting  carrier.  In 
the  absence  of  a  special  contract  to  that  effect,  no  such  liabil- 
ity will  attach.  Nor  will  such  agreement  or  contract  be 
inferred  from  loose  language,  or  where  the  meaning  of  the 
contract  is  doubtful  or  uncertain,  but  only  from  clear  and 
satisfactory  evidence.  Myrick  v.  Railroad  Co.,  107  U.  S. 
102,  9  Am.  &  Eng.  R.  Cas.  25;  Burroughs  v.  Railroad  Co., 
100  Mass.  26. 

In  the  case  of  Myrick  v.  Railroad  Co.,  supra,  the  principle 
of  law  applicable  in  the  conveyance  of  goods  by  successive 
carriers,  over  connecting  but  independent  lines  of  transporta- 
tion, has  been  so  clearly  stated  that  it  may  well  be  repeated 
in  this  connection.  The  court  say:  **  If  the  road  of  the  com- 
pany connects  with  other  roads,  and  the  goods  are  received 
for  transportation  beyond  the  termination  of  its  own  line, 
there  is  superadded  to  its  duty  as  a  common  carrier  that  of  a 
forwarder  by  the  connecting  line;  that  is,  to  deliver  safely 
the  goods  to  such  line,  the  next  carrier  on  the  route  beyond. 
This  forwarding  duty  arises  from  the  obligation  implied  in 
taking  the  goods  for  the  point  beyond  its  own  line.  The 
common  law  imposes  no  greater  duty  than  this.  If  more  is 
expected  from  the  company  receiving  the  shipment,  there 
must  be  a  special  agreement  for  it. 

The  plaintiffs  seek  to  hold  the  defendant  as  a  common  car- 
rier beyond  the  terminus  of  its  line,  by  virtue  of  the  receipts 
»    .  .      .     or  waybills  given  by  the  defendant  to  the  plaintiffs 

Beeeiptii  and  ,    -^    .  r  .  i         i  •  .        t-i  . 

irajbiiisM  at  the  time  of  the  shipment.  These  receipts  con- 
creating  lu-  tain  charges  for  transportation  from  Oakland  to 
owl'i  ^ef"""*  Portland,  and  from  Portland  to  Cincinnati.  These 
charges  are  entered  separately.  Do  these  papers 
prove  an  express  contract  or  undertaking  on  the  part  of  the 
defendant  to  carry  the  property  from  Oakland  to  Cincinnati  ? 
That  is  the  contention  of  the  plaintiffs.  The  defendant  claims 
otherwise. 

We  think  these  receipts  do  not  constitute  a  special  contract 
rendering  the  defendant  liable  as  common  carrier  of  the  goods 
beyond  the  limits  of  its  own  route.  They  are  mere  receipts 
in  common  use  by  all  railroads.     They  contain  no  element  of 
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contract  whatever,  and  impose  upon  the  defendant  ho  further 
obligation  than  the  law  itself  imposed  without  them.  There 
is  no  element  in  them  rendering  the  defendant  specially  liable 
further  than  it  would  have  been  if  no  such  receipts  had  been 
given.  Myrick  v.  Railroad  Co.,  107  U.  S.  102,  9  Am.  & 
Eng.  R.  Cas.  25;  Nutting  v.  Railroad,  i  Gray  502.  They 
are  an  acknowledgment  by  the  defendant  that  it  had  received 
the  apples,  and  pay  for  transportation  to  the  end  of  its  own 
line,  and  also  from  there  to  Cincinnati.  The  defendant's  line 
was  but  one  link  in  the  chain  of  successive  carriers  over  con- 
necting but  independent  roads.  The  apples  being  **  perish- 
able *'  property,  the  rule  of  the  company  required  the  station 
agent  to  collect  the  freight  from  Portland  to  Cincinnati  in 
advance.  This  fact,  of  itself,  does  not  establish  a  through 
contract,  whereby  the  defendant  would  be  liable  as  common 
carrier  beyond  its  own  route.  Myrick z/.  Railroad  Co.,  supra ; 
Washburn  &  Moen  Manuf'g  Co.  v.  Providence  &  W.  R.  Co., 
113  Mass.  490. 

In  the  case  last  cited,  the  goods  were  delivered  to  the  de- 
fendant at  Worcester,  for  transportation  to  New  York,  the 
defendant,  at  the  time  of  shipment,  receiving  pay  for  the 
tranportation  for  the  entire  distance,  which  covered  connect- 
ing but  independent  lines.  In  an  action  to  recover  damages 
against  the  railroad  company,  it  was  held  that  it  was  not  • 
liable  as  a  common  carrier  beyond  the  end  of  its  road ;  and 
the  court  say:  **  If  the  entire  freight  money  were  paid  in 
advance,  yet,  in  the  absence  of  any  contract  by  the  first  carrier 
to  be  responsible  for  the  entire  distance,  he  would  be  consid- 
ered as  receiving  it  in  part  for  his  own  share  of  the  service,  and 
as  agent  for  the  next  carrier  in  the  series  for  the  residue." 

With  this  view  of  the  case,  it  becomes  unnecessary  to  con- 
sider the  further  ground  of  defense  set  up,  and  concerning 
which  the  evidence  is  more  or  less  conflicting,  viz.,  that  at  the 
time  of  delivery  and  shipment  there  was  a  special  contract, 
in  the  form  of  what  is  denominated  a**  release,**  executed  by 
the  defendant,  and  accepted  by  the  plaintiffs,  in  which  it  was 
expressly  provided  that  the  defendant  was  to  be  bound  as 
common  carrier  only  over  its  own  line,  and  that  it  was  not  to 
be  held  liable  for  any  damages  arising  to  the  property  after 
the  same  should  have  left  its  possession. 

In  accordance  with  the  stipulation  in  the  report  of  this 
case,  the  entry  must  be. 

Plaintiffs  nonsuit. 
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American  National  Bank 

V. 

Georgia  Railroad  Co. 

{Supreme  Court  of  Georgia,  August  i6,  1895.) 

Carriers  of  Merchandise — Connecting  Lines  [(1)  p.  644] — Payment  of 
Freight. — Where  goods  were  shipped  upon  a  through  contract  of  ship- 
ment over  the  lines  of  several  connecting  railway  companies,  and  the 
last  of  these  companies  accepted  the  goods  from  the  next  preceding 
carrier  with  notice  that  the  initial  carrier  had  issued  to  the  consignor  a 
through  bill  of  lading,  reciting  that  the  entire  freight  charges  had  been 
prepaid,  although  the  notice  was  also  to  the  eflect  that  this  recital  was 
erroneous,  yet  where,  under  these  circumstances,  such  last  connecting 
carrier  paid  the  freight  charges  which  had  accrued  up  to  the  time  it 
took  charge  of  the  consignment,  it  did  so  at  its  own  risk,  relatively  to 
the  rights  of  an  innocent  person  who  had  taken  from  the  consignor  the 
bill  of  lading  duly  indorsed,  in  the  belief  that  the  freight  had  been  actu- 
ally prepaid,  and,  upon  the  faith  of  such  belief,  had  accepted  as  cash  a 
draft  drawn  by  the  consignor  upon  the  consignee,  to  which  draft  the  bill 
of  lading  was  attached,  as  was  usual  in  the  course  of  such  transactions. 
(Paa^e  620.) 

Same— Indorsement  of  Bill  of  Lading — Bona  Fide  Holderi — Under  the 
facts  recited  enough  information  was  brought  to  the  knowledge  of  the 
last  carrier  to  put  it  upon  inquiry  as  to  the  fact  of  prepayment,  and  as  to 
the  then  ownership  of  the  bill  of  lading ;  and  if  it  failed  to  take  the 
proper  steps  to  ascertain  the  real  facts,  and  protect  itself  accordingly,  it 
cannot  thereafter  set  up  a  refusal  by  the  innocent  holder  of  the  bill  of 
lading  to  pay  the  freight  it  had  earned,  and  the  freight  charges  it  had 
advanced,  as  a  defense  to  an  action  of  trover  by  such  holder  for  the 
goods  consigned.  And  this  is  true,  whether  the  freight  charges  upon 
the  consignment  had  actually  been  prepaid  or  not.     {Page  621.) 

Error  from  city  court  of  Richmond.     Reversed. 

J.  R.  Lamar,  for  plaintiff  in  error. 

Jos.  B,  &  Bryan  Cumming,  for  defendant  in  error. 

Simmons,  C.J. — Nathan,  a  grain  merchant,  shipped  from 
Kansas  City,  Mo.,  two  car-loads  of  grain  to  Wallace  &  Co.  of 
Augusta,  Ga.,  over  the  Missouri   Pacific  Railway, 
^*****  taking  a  through  bill  of  lading  to  Augusta,  signed 

by  the  proper  officer  of  the  Missouri  Pacific  Railway  Com- 
pany. Nathan  gave  his  check  upon  a  bank  for  the  amount 
of  the  freight,  the  check  was  accepted  as  cash  by  the  agent  of 
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the  railway  company,  and  the  bill  of  lading  was  marked  by  the 
agent  *'  Freight  prepaid.**  Nathan  took  the  bill  of  lading, 
drew  a  draft  on  Wallace  &  Co.,  the  consignees,  attached  the 
bill  of  lading  to  the  draft,  and  negotiated  it  to  the  American 
National  Bank  of  Kansas  City,  the  bank  taking  it  for  actual 
credit  in  the  usual  course  of  business.  The  waybills  and 
manifest  issued  by  the  Missouri  Pacific  Railway  Company  for 
the  grain  contained  the  entry:  **  Delivering  line  will  please 
collect  all  freight  charges.  Through  error,  bill  of  lading  has 
been  issued  reading  prepaid.  This  bill  of  lading  must  not  be 
protected.** 

When  the  grain  arrived  in  Atlanta,  it  was  delivered  to  the 
Georgia  Railroad  Company,  which  received  the  waybills  with 
these  indorsements  upon  them.  The  Georgia  Railroad  Com- 
pany paid  the  freight  from  Kansas  City  to  Atlanta  and  carried 
the  grain  over  its  line  to  Augusta,  and  upon  the  arrival  of  the 
grain  at  Augusta  demanded  the  freight  it  had  paid  to  the 
other  companies,  which  had  transported  the  goods  from  Kan- 
sas City  to  Atlanta,  and  the  freight  which  it  had  earned  upon 
its  own  road.  This  demand  was  refused.  The  goods  were 
demanded  of  the  Georgia  Railroad  Company  by  the  agent  of 
the  American  National  Bank,  the  demand  was  refused,  and 
the  bank  thereupon  brought  its  action  of  trover  against  the 
railroad  company  to  recover  the  grain.  The  judge  to  whom 
the  case  was  submitted,  without  the  intervention  of  a  jury^ 
decided  that  the  plaintiff  could  not  recover. 

If  the  case  were  between  the  American  National  Bank  and 
the  Missouri  Pacific  Railway  Company,  it  would,  under  many 
decisions,  be  free  from  difficulty.     The  law  seems  to  be  that, 
where  an  agent  has  authority  to  issue  bills  of  lad- 
ing,  and  does  issue  one  with  certain  representations  thority  t* 
contained  therein,  and  the  bill  of  lading  is  nego-  iMBebiiuof 
tiated  to  an   innocent  third   person,  the  railroad  }*J'"^**"*" 
company,  as  between  itself  and  such  third  person, 
is  estopped  to  deny  the  representations  made  in   the  bill  of 
lading.     Under  these  decisions,  it  is  immaterial  that  the  bill 
of  lading  is  not  negotiable  in  the  strict  sense  of  the  term.     A 
representation  in  a  non-negotiable  chose  in  action,  when  acted 
upon,    is,   according  to  the   usual  rule  applied    in  cases  of 
estoppel,  held  to  be  equivalent  in  all  respects  to  one  made  in 
the  case  of  a  negotiable  paper.    Some  of  the  decisions  referred 
to  are  also  put  upon  the  ground  that,  where  one  of  two  inno- 
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cent  parties  must  suffer  from  the  wrongful  act  of  a  third  party, 
the  law  casts  the  burden  of  loss  upon  him  by  whose  act, 
omission,  or  negligence  such  third  party  was  enabled  to  commit 
the  wrong  which  occasioned  the  loss.  The  superior  equity  is 
with  the  6ona  fide  assignee  who  has  parted  with  his  money 
upon  the  faith  of  the  recitals  contained  in  the  bill  of  lading. 
2  Am.  &  Eng.  Enc.  Law,  **  Bill  of  lading,"  p.  227,  and  cases 
cited;  Bank  of  Batavia  v.  New  York,  L.  E.  &  W.  R.  Co., 
106  N.  Y.  195;  Howard  v.  Tucker,  i  Barn.  &  AdoL  713; 
Armor  v.  Railroad  Co.,  65  N.  Y.  114;  Railroad  Co.  v, 
Larned,  103  111.  293;  Brooke  v.  Railroad  Co.,  108  Pa.  St. 
429;  Wichita  Sav.  Bank  v^  Atchison,  T.  &  S.  F.  R.  Co.,  20 
Kan.  519;  Sioux  City  &  P.  R.  Co.  v.  First  Nat.  Bank,  10 
Neb.  556;  Coventry  v.  Railway  Co.,  ii  Q.  B.  Div.  776; 
Abb.  Shipp.  (13  London  Ed.)  p.  565,  and  cases  cited. 

A  very  large  proportion  of  the  business  of  the  country  is 
founded  upon  transfers  of  bills  of  lading ;  and  if  the  transferee 

were  required,  at  his  peril,  to  ascertain  from  the 
ConeUsife-  carrier  whether  the  representations  made  in  the  bill 
iftdiBg.  of  lading  are  true  or  not,  it  would  practically  put  an 

end  to  this  class  of  transactions.  The  better  and 
safer  rule  is  to  hold  that  the  carrier  who  issues  the  bill  of 
lading  is  bound  by  the  representations  of  his  agents. 

Mr.  Justice  MiLLER,  in  discussing  this  subject  in  the  case 
of  McNeil  V,  Hill,  Woolw.  96,  Fed.  Cas.  No.  8914,  says: 
'*  As  civilization  has  advanced  and  commerce  extended,  new 
and  artificial  modes  of  doing  business  have  superseded  the 
exchanges  by  barter  and  otherwise  which  prevail  while  society 
is  in  its  earlier  and  simpler  stages.  The  invention  of  the  bill 
of  exchange  is  a  familiar  illustration  of  this  fact.  A  more 
modern,  but  still  not  recent,  invention  of  like  character,  for 
the  transfer,  without  the  cumbersome  and  often  impossible 
operations  of  actual  delivery  of  articles  of  personal  property, 
is  the  indorsement  or  assignment  of  bills  of  lading  and  ware- 
house receipts.  Instruments  of  this  kind  are  sui  generis. 
From  long  use  and  trade  they  have  come  to  have,  among 
commercial  men,  a  well-understood  meaning,  and  the  indorse- 
ment and  assignment  of  them  as  absolutely  transfers  the 
general  property  of  the  goods  and  chattels  therein  named  as 
would  a  bill  of  sale.  *  *  *  If  the  warehouseman  gives  to  the 
party  who  holds  such  receipt  a  false  credit,  he  will  not  be 
suffered  to  contradict  his  statement  which  he  has  made  in 
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the  receipt,  so  as  to  injure  a  party  who  has  been  misled  by 
it." 

HORTON,  C.J.,  in  the  case  of  Wichita  Sav.  Bank  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  supra,  says:  *'  Where  one  advances 
money  on  a  bill  of  lading,  or  buys  property  therein  set  forth, 
by  taking  a  transfer  of  such  instrument  absolutely,  the  only 
evidence  which  he  has  of  the  quantity  of  goods  which  he  has 
bought  or  advanced  money  on  may  be  the  statement  con- 
tained in  the  bill  of  lading.  Indeed,  one  of  the  main  uses  of 
bills  of  lading  of  grain,  at  this  day,  is  to  afford  shippers 
opportunity  to  obtain  advances  upon  their  shipments.  When 
issued,  the  parties  issuing  them  have  the  knowledge  that 
they  may  and  probably  will  be  used  with  commission  mer- 
chants, or  at  some  bank,  to  obtain  advances  of  money.  In 
the  most  of  cases  this  result  is  almost  certain  to  follow." 

Under  the  facts  of  the  present  case,  we  think  what  has  been 
said  as  to  the  liability  of  the  initial  carrier  upon  the  represen- 
tations contained  in  the  bill  of  lading  applies  also  CoB»e«ti«g 
as  between  the  Georgia  Railroad  Company  and  the  "■^•-'^■Jy  ^^ 
assignee  of  the  bill  of  lading.     When  the  Georgia  with  knowi- 
Railroad  Company  received  the  shipment  at  At-  «if •  tii»t  wii 
lanta,  and  paid  the  freight  charges  which  had  ac-  J^JJ^^.^'f/'*'* 
crued  up  to  that  time,  it  did  so  with  notice  that  the  mftrked. 
initial  carrier  had  issued  to  the  consignor  a  through   bill  of 
lading  reciting  that  the  entire  freight  charges  had  been  pre- 
paid ;  and  its  agents  ought  to  have  known  that,  in  all  proba- 
bility the  bill  of  lading  had  passed  into  the  hands  of  third 
parties,  who  had  acted  upon  the  faith  of  this  representation. 
Having  such  notice  as  was  sufficient  to  put  it  on  inquiry,  it 
ought  to  have  ascertained,  before  it  paid   the  charges  and 
accepted  the  shipment,  whether  the  bill  of  lading  had  been 
negotiated  or  not;  and,  having  failed  to  make  any  inquiry,  we 
do  not  think  it  can  hold  the  goods,  either  for  its  own  charges 
or  those  paid  by  it,  as  against  an  innocent  purchaser  under 
the  bill  of  lading.     Its  acceptance  of  the  shipment  upon  this 
bill  of  lading  was  an  adoption  of  the  bill  of  lading  as  issued, 
and  it  became  responsible  to  innocent  third  parties  for  such 
statements  as  were  contained  in  that  instrument,  just  as  if  it 
had  issued  the  same  in  the  first  instance. 

Judgment  reversed. 

Lumpkin,  J.,  not  presiding. 
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Page  (Paul  E.) 

V. 

Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway  Co. 

(Supreme  Court  of  South  Dakota,  Aug^.  ^^  ^895.) 

Carriers  of  Merchandise— Limitation  of  Liability  to  Own  Lines  [(1)  p.  677] 
— In  the  absence  of  a  special  contract  the  liability  of  a  common  carrier 
accepting  freight  for  a  place  beyond  its  usual  route  ceases  when  such 
freight  is  properly  delivered  to  a  competent  carrier  carrying  to  the  place 
of  address  or  connected  with  those  who  thus  carry.  (Comp.  Laws  Minn. 

§  3905)     (^^^  623.) 

Same— Authority  of  Station  Agent  to  Bind  Carrier  by  Through  Contract 
[  (2)  ant^], —  A  local  station  agent  of  a  railroad  company,  as  such,  has  no 
power,  without  further  authorization,  express  or  implied,  to  bind  his 
company  by  a  contract  to  transport  freight  beyond  its  line.  {Pages  623, 
624.) 

Same — Carrier  may  Contract  for  Transportation  Beyond  Own  Line 
[(la)  p.  649J— Liability  Thereon. — It  is,  however,  entirely  competent  for 
a  railroad  company,  as  a  common  carrier,  to  contract  to  carry  freight  be- 
yond its  own  line,  and  if  it  does  so  undertake,  such  contract  is  binding 
upon  it.     {Page  623.) 

Same— Same— Contract  for  Through  Shipment  Shown  by  Facts  and 
CircumstanceSt — Such  contract  may  be  shown,  not  only  by  express  stip- 
ulation of  the  authorized  agent  of  the  carrier,  but  by  facts  and  circum- 
stances created  by  itself,  indicating  that  it  was  thus  to  carry  through. 
(Page  626.) 

Same — Same — What  Circumstances  Sufficiently  Show  Through  Contract. 
— An  agreement  upon,  and  payment  of,  one  entire  and  solid  compensation 
to  the  place  of  destination,  and  the  sending  by  the  carrier  of  a  car  of  the 
connecting  line  over  which  such  freight  was  to  pass,  upon  and  after  an 
agreement  with  the  local  agent  that  the  shipper  was  to  have  a  through 
car  so  that  the  freight  should  not  be  subject  to  be  unloaded  or  handled 
in  transit,  are  circumstances  sufficiently  tending  to  show  a  through  con- 
tract to  entitle  such  evidence  to  go  to  the  jury  upon  the  question  of 
whether  or  not  the  carrier  made  or  recognized  such  a  contract.    {Poge  ^ 

627.)  \ 

Appeal  from  Davison  county  circuit  court.     Affirmed. 

H.  H.  Keith  and  D.  A.  Mizenavy  for  appellant. 
Prestoft  &  Hannetty  for  respondent. 

Kellam,  J. — This  IS  an  action  to  recover  for  damages  to 

a  car-load  of  pop-corn  shipped  by  respondent  from  Mitchell, 

S.  D.,  over  appellant's  road.     The  corn  was  consigned  to  a 

party  in   Boston,  and  it  is  practically  undisputed 

******    *      that  it  was  damaged  in  transit,   but  after  it  left 

appellant's  line  of  road.     It  is  evident  that  the  rights  of 
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respondent  and  the  liabilities  of  appellant  must  depend  upon 
the  contract  under  which  the  corn  was  shipped. 

If  appellant  made  a  through  contract,  by  which  it  under- 
took to  transport  the  corn  through  from  Mitchell  to  Boston, 
then  it  may  be  liable;  but  unless  it  did  by  con- 
tract undertake  to  do  more  than  to  carry  it  safely  ?**'"^f';, 

,.  ,  ,  ,  .     1         f    1  1       f         limit  of  Hi- 

over  its^  own  line,  then  it  would  not  be  liable  for  |,jmy, 
the  injuries  occurring  on  other  lines  after  its  own 
duties  had  been  discharged  by  properly  delivering  it  in  good 
condition  to  such  connecting  line.  This  is  statute  law. 
Comp.  Laws,  §  3905.  At  the  conclusion  of  the  evidence  the 
court  refused  to  direct  a  verdict  for  the  defendant,  and,  under 
instructions  excepted  to  by  defendant,  submitted  the  questions 
in  issue  to  the  jury,  who  found  for  the  plaintiff.  From  the 
judgment  entered  thereon  the  defendant  appeals. 

While,  as  already  stated,  the  duty  of  appellant  company, 
in   the  absence  of  a  different  contract,  was  fully  performed 
when  it  safely  carried  the  corn  to  the  terminus  of  its  own  line 
and  delivered  it  in  good  condition  to  the  connecting 
line,  yet  it  was  entirely  competent  for  it  to  make  Contract  lu- 

i        4.  ^  i.  i-u  u  i.       T>      i.  J      f    -4.    *"**>  beyond 

a  contract  to  carry  it  through  to  Boston,  and  if  it  terminug. 

did  so  undertake,  such  contract  would  be  binding 

upon  it.      Railroad  Co.  v,  Pratt,  22  Wall.  132;   Hill  Manuf'g 

Co.  V,  Boston   &   L.    R.  Corp.,  104  Mass.    122;  Quimby  v. 

Vanderbilt,  17  N.  Y.  306;  Condict  v.  Railway  Co.,  54  N.  Y. 

500. 

It  is  probably  equally  well  settled  that  a  local  station  agent, 
as  such,  has  no  power,  without  further  authoriza- 
tion, express  or  implied,  to  bind  his  company  by  sution  ngent'i 
a  contract   to   transport    freight   beyond   its   line.  J^™|J^*^J" 
Grover  &  Baker  Sewing   Mach.  Co.   v.   Missouri  unw. 
Pac.  Ry.  Co.,  70  Mo.  672;   Railroad  Co.  v.  Pratt, 
supra;  Burroughs  v.    Railroad   Co.,    100  Mass.   26;  Wait  v. 
Railroad  Co.,  5  Lans.  475. 

Neither  of  these  propositions  is  disputed  by  either  party, 
but  the  claim  of  appellant  is  that  there  was  no  evidence  in  the 
case  so  tending  to  show  an  enlargement   of  the  authority  or 
power  of  the  station  agent,  or  a  recognition  by  the 
company  of  the  contract  claimed  to  have  been  made  <^ont'*«t  "•■ 
as  to  justify  the  submission  to  the  jury  of  the  ques-  torminu/^" 
tion  of  his  authority  to  bind  the  company  by  the 
contract  which   respondent  claims   he   undertook   to    make. 
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Assuming  for  the  moment  that  the  agent  had  authority  ta 
make  a  through  contract,  we  think  the  question  of  whether 
he  did  so  or  not  is  settled  affirmatively  by  the  verdict  of  the 
jury,  for  they  were  distinctly  charged  by  the  court  to  find 
from  the  evidence  what  was  the  intention  and  understanding 
of  the  parties,  as  to  whether  the  understanding  was  to  carry 
the  corn  through  to  Boston  and  in  a  through  car,  without 
transshipment,  or  simply  to  carry  it  to  the  end  of  appellant's 
road  and  deliver  it  to  a  connecting  line,  and  that,  unless  they 
found  affirmatively  on  the  first  proposition,  they  could  not 
find  a  verdict  for  the  plaintiff. 

We  conclude,  therefore,  that  the  open  question  in  the  case 
is  this:  Did  the  trial  court  err  in  submitting  to  the  jury, 
sutioBftffearM  against  defendant's  objections,  the  question  of  the 
ftnthority  to  station  agent's  authority  to  make  and  bind  his  com- 
brthrooffh'^  pany  by  a  through  contract?  The  settlement  of 
eontrMt.  this  question  will  require  an  examination  of  the 

evidence.  While  the  testimony  of  the  station  agent  and  the 
plaintiff  may  be  in  some  respects  discrepant,  the  question 
must  be  considered  from  the  standpoint  of  the  plaintiff's  evi- 
dence, for  the  jury  was  entitled  to  accept  his  version  of  what 
was  said  and  done  as  correct,  and  so  the  question  before  the 
trial  court  was.  Would  the  plaintiff's  evidence,  if  accepted  by 
the  jury,  sustain  a  verdict  in  his  favor  ? 

The  plaintiff  after  testifying  that  he  had  a  lot  of  pop-corn 

which  he  desired  to  ship,  and  that  Mr.  Obeland,  appellant's 

station  agent  at  Mitchell,  solicited  the  consignment,  proceeded 

as  follows:  **  Mr.  Obeland  said  that  he  understood 

Same-  eti-       ^)^^^  J  j^j^j  ^  ^^^  ^f  ^^^^  ^q  g^ip  to  Boston  and  that 

ftBiiued. "  ^^  would  like  me  to  consign  that  corn  over  his  road. 
*  *  *  I  told  him  that  if  he  would  give  me  as  good 
or  better  rate  than  the  Milwaukee  road  would  do,  that  I  would 
consign  over  his  line  of  road.  He  said  he  could  not  give  me  a 
rate,  a  cut  rate,  but  he  would  write  for  instructions  and  see  what 
he  could  do.  I  next  saw  him  a  week  or  ten  days  afterwards. 
He  then  said  he  had  a  rate, — that  he  had  got  instructions,  and 
had  received  a  rate.  That  is  all  he  said  at  that  time.  I  then 
said  I  would  ship  over  his  road.  That  is  all  I  said  at  that 
time.  I  next  had  a  conversation  with  him  in  reference  to  the 
shipment  of  this  freight,  probably  a  week  later  at  my  place. 
He  came  out  and  asked  me  when  I  would  be  ready  to  ship, 
and  when  to  order  a  car.     I  told  him  I  would  ship,  and  there 


ii.  Cus     J  CARKIERS   OF  MEKCHANDISE  625 

Page  V.  C,  St.  P.,  M.  (&  O.  Ry.  Co.         Connecting  Lines 

*vas  a  conversation  about  a  through  car,  and  I  made  an  agree- 
ment with  him  then  for  a  new  car  and  through  car,  and  a  car 
that  was  not  to  be  transferred, — no  transferring  of  the  goods, 
— through  to  Boston  without  a  transfer.  He  said  that  he  had 
received  a  rate,  a  lower  rate  than  the  Milwaukee  was  giving 
at  that  time.  He  stated  the  rate  was  62^  cents.  *  *  *  I  in- 
sisted on  a  car  that  must  be  a  through  car,  without  any  trans- 
fer of  the  goods.  The  freight  was  to  be  payable  at  Boston. 
I  said  that  I  would  ship  the  corn  if  I  could  get  the  rate,  a 
through  car,  and  a  car  that  would  not  be  transferred.  He 
said  that  was  the  kind  of  a  rate  and  the  kind  of  a  car  that  he 
would  give  me.  Q.  To  whom  did  you  instruct  Mr.  Obeland, 
if  at  all,  to  ship  that  corn  to  Boston  ?  A.  It  was  billed  to 
James  Spear.  Q.  What  did  he  say  in  reference  to  the  ship- 
ping of  it  to  Mr.  Spear?  A.  He  said  he  would  bill  it  through 
to  Mr.  Spear.'*  By  the  testimony  of  station  agent  Obeland, 
it  appeared  that  the  car  furnished  for  the  shipment  of  this  corn 
was  not  one  of  appellant's  cars,  but  a  new  car  of  the  Soo  line, 
which  connected  with  appellant's  line  at  Minneapolis,  that  he 
did  not  order  a  Soo  car,  and  that  he  did  not  know  who  did. 
He  further  says:  **  I  know  how  it  came  that  the  Soo  car  was 
sent  here  for  that  shipment.  I  ordered  a  car  that  I  could  load 
pop-corn  in  to  be  consigned  to  Boston,  and  they  gave  me  a 
foreign  car  because  we  could  not  load  any  of  our  own  cars 
oflf  our  own  line.  This  car  being  sent  care  of  Soo  line,  they 
gave  me  a  Soo  car.     I  suppose  that  is  the  reason." 

It  is  very  evident  that  no  specific  authorization  of  the  agent 
Obeland  is  shown  to  make  a  through  contract  or  a  contract 
binding  appellant   company  to  carry  this  freight 
beyond  the  limits  of  its  own  road,  but  authority  to  deuce  ex- 
contract  and  the  contract   may  be   inferred   from  »n>tn«<i,  con- 
facts  and  circumstances  whose  existence,  if  found     ""   * 
to  exist,  could  hardly  be  accounted  for  except  upon  the  theory 
that  the  parties  had  mutually  and  authoritatively  agreed  upon 
what  should  be  done.     Accepting  Page's  testimony  as  correct 
^and,  as  before  remarked,  in  the  settlement  of  the  immediate 
question  now  before  us  we  must  assume  that  the  jury  would 
have  so  accepted  it — there  could  be  little  doubt  that,  when 
the  corn  was  accepted  for  shipment,  both  he  and  the  agent 
understood  that  the  understanding  of  the  company  was  to  take 
it  through  to  Boston  in  the  Soo  car,  into  which  it  was  loaded 
at  Mitchell.     If  the  agent  did  not  so  understand  it,  and  Page's 
2  (N.  8.)  A.  &  E.  R.  Cas.— 40 
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testimony  is  true,  he  was  dealing  fraudulently  with  Page,  for 
by  such  testimony  the  exact  condition  under  which  the  ship- 
ment was  made  by  Page  and  received  by  the  agent  was  that 
it  was  to  be  a  through  shipment  in  a  car  without  a  transfer. 

It  is  true  the  testimony  does  not  very  directly  or  satisfac- 
torily connect  the  general  freight  agent  or  the  other  general 
Same— AMBt's  officers  of  the  company  with  such  understanding 
anthority  between  Page  and  the  station  agent,  but  we  are 
Rhownbycir-  inclined  to  think  that,  while  the  agent's  authority 
eomBUBcet.  ^ould  not  be  safely  found  from  any  one  particular 
and  isolated  fact  found,  yet  all  the  facts,  with  the  infer- 
ences properly  deducible  therefrom,  were  sufficient  to  justify 
the  cour^  in  submitting  the  question  to  the  jury  as  one  of 
fact,  whether  the  company  had  so  empowered  the  agent,  or 
had  recognized  the  contract  claimed  to  have  been  made  with 
him  as  binding  upon  it. 

First,  a  through  price  was  given  and  agreed  upon  which  was 
to  be  the  one  and  entire  compensation  for  carrying  through. 
In  Railroad  Co.  v,  Pratt,  22  Wall.  132,  the  court,  in  speaking 
Through  par-  ^^  ^^^  significance  of  such  fact,  says:  **  Again  a 
uieut  an  etitab-  spccific  price  was  agreed  upon  for  the  transporta- 
iinhiniTiu-       tion  ovcr  the  whole  route.     This  was  in  accord- 

^'  ance  with  the  practice,  and  whether  paid  at  Pots- 

dam or  at  Boston  was  unimportant.  *  *  *  The  jury  were 
justified  in  inferring  that,  where  a  carrier  fixes  a  price  for  the 
transportation  over  the  whole  route,  he  makes  the  entire 
contract  his  own.  One  who  carries  simply  over  his  own  line, 
and  thence  forward  by  other  lines,  would  ordinarily,  the  jurj' 
may  say,  make  or  collect  his  own  charges,  and  leave  the 
remaining  charges  to  be  collected  by  those  performing  the 
remaining  service.  Receipt  of  the  entire  pay  affords  a  fair 
presumption  of  an  entire  contract.'  In  Root  v.  Railroad  Co., 
45  N.  Y.  532,  the  court,  referring  to  the  manner  in  which  a 
through  contract  may  be  shown,  said:  *'  Such  an  undertaking 
may  be  established  by  express  contract,  or  by  showing  that 
the  company  held  itself  out  as  a  carrier  for  the  entire  distance, 
or  received  freight  for  the  entire  distance,  or  other  circum- 
stances indicating  that  it  was  to  carry  through. ' '  In  Railroad 
Co.  V,  Copeland,  24  111  332,  where  the  question  was  as  to  the 
liability  of  the  receiving  company  for  the  loss  of  baggage 
beyond  its  own  line,  where  the  owner  had  paid  through  fare  to 
such  first  company,  the  court  thus  tersely  put  the  undertak- 
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ing  of  such  company  with  the  passenger:  **  You  pay  through, 
and  you  and  your  baggage  shall  be  carried  through.'*  This 
view  of  the  effect  of  a  through  payment  was  declared  in 
Candee  v.  Railroad  Co.,  21  Wis.  587,  to  be  a  **safe,  sound, 
and  reasonable  rule.**  In  each  of  the  following  cases,  the  fix- 
ing and  receipt  of  one  entire  compensation  for  the  through 
route  is  spoken  of  as  a  circumstance,  in  connection  with  others, 
tending  to  show  a  through  contract,  or  such  a  **  connection  in 
business  **  between  the  several  lines  as  to  make  the  first  carrier 
liable  for  the  whole  route.  Weed  v.  Railroad  Co.,  19  Wend. 
534;  Hart  V.  Railroad  Co.,  8  N.  Y.  37;  Wilcox  v.  Parmelce, 
3  Sandf.  610;  Nashua  Lock  Co.  v,  Worcester  &  N.  R.  Co., 
48  N.  H.  339;  Chouteaux  v.  Leech,  18  Pa.  St.  232;  Steam- 
boat Co.  V,  Brown,  54  Pa.  St.  82.  In  2  Pars.  Cont.  p.  212, 
the  learned  author,  in  speaking  of  what  would  tend  to  show 
a  contract  to  carry  through,  says:  **  And  his  receipt  of  pay- 
ment for  the  whole  route  would  be  evidence  going  far  to  prx)ve 
such  undertaking.** 

We  should  be  unwilling  to  hold  that  the  payment  and 
receipt  of  one  entire  compensation  was  sufficient  of  itself  to 
establish  a  through  contract,  but  we  do  think  it  ^.|,ro„|,  ,  . 
reasonable,  and  justified  by  well-considered  au-  mentnot 
thorities,  to  hold  that  it  is  of  itself  a  fact  to  be  con-  •■oufhtonx 
sidfcred,  in  connection  with  other  circumstances,  **  *'* 
if  any  are  shown,  as  going  to  show  the  intent  and  understand- 
ing, and  therefore  the  contract,  of  the  parties.  It  further 
appears  that  the  car  furnished  for  this  shipment  was  not  one 
of  its  own,  but  one  of  an  eastern  line.  The  agent  says  he 
did  not  order  such  a  car.  Presumably,  then,  it  was  sent  by 
the  company.  The  agent  accounted  for  this  car  being  sent 
on  the  ground  that  appellant  company  did  not  send  its  own 
cars  off  its  own  line  of  road,  but  this  would  not  explain  if  the 
company  contemplated  a  transfer  of  this  freight  at  Minne- 
apolis, the  end  of  its  line.  We  do  not  regard  the  fact  at  all 
controlling,  and,  considered  alone,  would  probably  not  be 
very  important,  but  it  is  right  in  line  with  plaintiff's  claim 
that  the  company  was  to  take  the  corn  through  without  trans- 
shipment, and,  unexplained,  was  another  circumstance  from 
which,  with  others,  the  jury  might  infer  an  agreement  so  to 
do. 

The  company  did  just  what  it  seems  to  us  it  would  have 
done  if  it  fully  understood   that  the  corn  was  to  be    taken 
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through  without  reloading.  It  sent,  not  one  of  its  own  cars, 
FornifiiitB  ^^^  ^^^  °^  ^  connecting  line,  over  which  the  freight 
earoreonneet-  was  to  be  transferred  after  it  left  the  defendant's 
inir  line  «8  fix-  road.  This  circumstance,  which  the  company 
lag  iiabiiHj.  itself  Created,  would  certainly  confirm  Page  in  the 
understanding  that  he  had  made  a  valid  contract  with  the 
agent  for  a  through  car,  and  that  the  company  was  recogniz- 
ing and  carrying  it  out.  As  was  said  in  Hill  Manuf'g  Co.  7\ 
Boston  &  L.  R.  Corp.,  104  Mass.  135:  *'  Such  being  their 
position,  they  offer  to  receive  goods  to  be  carried  to  New 
York.  They  receive  them  to  be  delivered  there.  They  give 
a  waybill  for  the  entire  distance.  They  take  pay  for  the 
transportation  over  the  whole  of  the  line.  The  whole  course 
of  proceedings  is  exactly  what  it  would  be  if  they  meant  to 
contract  for  the  whole  distance,  and  to  all  appearances,  as 
between  them  and  the  owner,  the  freight  money  is  one  indi- 
visible item.  We  think  these  circumstances  justify  the  in- 
ference that  they  assume  the  liability  for  the  entire  transit, 
relying  upon  a  third  party  for  indemnity  against  all  risks 
occurring  beyond  their  own  limits.'* 

In  the   above  case  the  freight  was  billed  through.     In  the 
case  at  bar,  the  appellant  attaches  much  importance  to  the 

fact  that  this  corh  was  billed  only  to  Minneapolis, 
Thronghbiii-  b^^  the  billing  was  the  act  of  the  station  agent.  If 
iJ2t»mty*  "*     he  billed  it  through  to  Boston,  as  Page  swears  he 

said  he  would,  the  company  would  doubtless  have 
claimed,  as  now,  that  he  had  no  authority  to,  and  did  not  bind 
it  by  so  doing.  It  nowhere  appears  that  Page  knew  that  it 
was  not  billed  through,  as  he  testifies  it  was  to  be,  but  was 
only  billed  to  Minneapolis.  The  fact  that  it  was  so  billed 
without  Page's  knowledge  is  only  important  as  tending  to 
show  the  agent's  understanding  of  the  contract.  It  is  not 
controlling. 

Suppose  a  shipper  applies  to  the  station  agent  at  Pierre,  on 
the  Northwestern  Railway,  for  a  rate  and  a  through  car  to 
Mitchell,  on  the  Milwaukee  road.  The  agent  informs  him 
that  he  will  get  him  a  rate  from  his  superior  officers.  He 
afterwards  gives  him  the  rate  so  received.  The  shipper 
accepts  the  terms,  and  the  company,  from  its  headquarters, 
sends  him  a  Milwaukee  car,  which  he  accepts  and  loads.  Can 
it  be  fairly  said  that  there  is  nothing  in  such  facts,  unex- 
plained, tending  to  show  a  knowledge  and  an  understanding 
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on  the  part  of  the  company  that  he  was  to  have  a  through 
car  ?  It  would  not  prove  such  contract,  and  its  probative 
force  might  be  weak,  but  it  would  not  be  immaterial,  cer- 
tainly, when  considered  in  connection  with  other  circum- 
stances, such  as  the  payment  of  one  entire  compensation  to 
the  point  of  destination.  Through  shipments  of  freight  under 
one  entire  contract  with  the  receiving  carrier,  over  its  own 
and  connecting  lines,  are  not  infrequent  or  extraordinary  trans- 
actions, and  while  the  carrier,  like  any  other  party,  is  only 
liable  upon  such  contract  as  it  has  made,  the  making  of  the 
contract  may  be  inferred  from  its  conduct  and  attending  cir- 
cumstances which  it  creates.  It  would  be  wrong  and  intoler- 
able to  hold  that  such  contract  cculd  only  be  shown  by  evi- 
dence of  an  express  and  formulated  agreement  by  the  manager 
or  general  freight  officers  of  such  carrier. 

In  this  case  the  facts  and  circumstances,  as  testified  to  by 
Page,  in  our  opinion  tended  to  show  an  understanding  by  the 
company  that  it  was  to  take  the  corn  through  to  Boston  with- 
out change  of  cars.  As  against  the  evidence  of  the  station 
agent,  it  might  not  have  satisfied  us  that  such  was  the  com- 
pany's understanding;  but  it  was  a  question  of  fact,  and, 
under  under  an  instruction  which  we  think  stated  the  law 
correctly  and  with  fairness  to  both  sides,  the  jury  found  the 
fact  in  favor  of  the  plaintiff.  The  other  assignments  of  error 
are  generally  subordinate  to,  and  controlled  by,  the  views  we 
have  here  expressed  upon  the  main  question. 

IVe  have  examined  them  all,  and  see  no  good  reason  for  dis- 
turbing the  judgment  of  the  trial  court,  and  the  same  is 
affirmed. 

Corson,  P. J.,  concurs. 

Fuller,  J.  (dissenting). — I  cannot  concur.     There  was  no 
evidence  before  the  jury  tending  to  establish  a  through  con- 
tract, entered   into   between  plaintiff  and  some  one  author- 
ized to  bind  the  defendant  company.     The  general 
freight  agent  was  not  requested  to  authorize  the  DitwDtiBg 
proposed   agreement,    nor   did   he   even    quote  a  opinion, 
through  rate  to  his  agent  at    Mitchell,  with  whom 
plaintiff  alone  transacted   the   business.     The  rate   furnished 
was  from   Minneapolis  to   Boston,  to  which  the  local  agent 
added  the  printed  schedule-rate  from  Mitchell  to  Minneapolis. 
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It  may  be  reasonably  inferred  that  the  local  agent  would  have 
quoted  a  through  rate  in  the  first  instance  without  consult- 
ing his  superior  officer  had  he  known  the  tariff  from  Minne- 
apolis to  Boston,  because  he  testified  that  he  never  made  a  rate 
beyond  the  company's  line  unless  he  had  a  printed  rate,  and 
that  in  this  case,  when  he  obtained  the  rate  over  connecting 
lines,  he  merely  added  thereto  the  rate  from  Mitchell  to 
Minneapolis,  and  simply  informed  the  plaintiff  what  it  would 
cost  per  hundredweight  to  ship  the  corn  from  Mitchell  to 
Boston.  Mr.  Obeland,  the  local  agent,  and  the  only  person 
with  whom  plaintiff  dealt,  testified  positively  that  he  was  not 
•  authorized  by  any  superior  officer  of  the  company  to  make  a 
contract  to  ship  a  through  car  from  Mitchell  to  Boston,  and 
his  evidence  in  that  particular  is  undisputed.  Plaintiff  knew 
that  the  defendant  was  not  operating  a  continuous  line  of 
railway  from  Mitchell  to  Boston,  and  knew  that  the  agent  at 
Mitchell  was  unable  to  quote  him  a  rate  beyond  the  point 
where  the  car  would  be  transferred  to  a  connecting  line. 
According  to  plaintiff's  own  testimony,  nothing  was  said  by 
either  party  about  a  through  car  until  after  the  contract  to 
consign  the  corn  over  defendant's  line  was  entered  into. 
Here  is  the  agreement,  as  stated  by  the  plaintiff  upon  the  wit- 
ness-stand :  **  I  told  him,  if  he  would  give  me  as  good  or  better 
rate  than  the  Milwaukee  road  would  do,  that  I  would  consign 
over  his  line  of  road.  He  said  he  could  not  give  me  a  rate, 
a  cut  rate,  but  would  write  for  instructions  and  see  what  he 
could  do.  That  is  all  he  said  at  that  time.  I  next  saw  him  a 
week  or  ten  days  afterwards  in  the  Knights  of  Pythias  hall. 
He  then  said  he  had  a  rate, — that  he  had  got  instructions,  and 
had  received  a  rate.  That  is  all  he  said  at  that  time.  I  then 
said  I  would  ship  over  his  road.  That  is  all  I  said  at  that 
time."  True  it  is,  plaintiff  testified  that  he  made  an  agree- 
ment with  the  station  agent  a  week  or  so  later  for  a  new  car, 
from  which  the  corn  would  not  be  transferred  until  it  reached 
its  destination,  but  in  the  absence  of  authority  conferred  by 
a  qualified  superior  officer,  or  a  course  of  dealing  from  which 
authority  may  be  inferred,  it  is  conceded  in  the  majority 
opinion  that  a  station  agent,  as  such,  has  no  power  to  bind  his 
company  by  a  contract  to  transport  property  beyond  its  own 
line. 

No  importance  should  be  attached  to  the  fact  that  a  new 
Soo  car  was  sent  to  Mitchell,  because  the  agent  testified  that 
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he  was  never  allowed  to  load  a  car  off  his  company's  lin». 
The  corn  was  billed  to  Minneapolis  in  care  of  the 
Soo  line,  and  there  is  no  claim  that  its  contents  >>*•■•"»"«» 
were  damaged  while  thus  fci  transit.     Defendant's  tuHed"*^"" 
liability  ceased  when  the  car  reached  the  end  of  the 
company's  route,  and  was  delivered  in  good  order  to  the  next 
carrier.     Comp.  Laws,  §  3905.     Plaintiff  paid  the  freight  for 
the  entire  route  to  the  company  that  carried  the  corn  into 
Boston,  and  it  does  not  affirmatively  appear  that  defendant 
ever  received  any  consideration  for  transporting  the  car  from 
Mitchell   to   Minneapolis.     If    plaintiff,  as  stated    by  Judge 
Kellam,  believed  that  he  had  entered  into  a  through  con- 
tract, why  did  not  he  make  a  claim  for  damages  against  the 
defendant  to  the  agent  at  his  home  station,  with  whom  the 
purported   agreement  was  made  ?     There  is  nothing  in  the 
record  to  indicate  that  any  demand  for  damages  was  ever 
made  upon  the  defendant,  but  it  does  affirmatively  appear  that 
plaintiff,  for  fully  a  year  after  the  shipment  was  made,  looked 
to  the  company  at  Boston  to  whom  he  paid  the  freight.     The 
following  letters  were  received  in  evidence  without  objection: 

Exhibit  A. 

'*  Butte  Farm,  Sept.  24,  '91.  Dear  Sir — My  claim  will  be 
in  the  hands  of  an  attorney  by  Oct.  i.  Can  I  expect  any- 
thing like  a  settlement  before  that  date,  and  avoid  a  suit  ? 

Yours  truly, 

Paul  E.  Page,  Mitchell,  S.  D 
B.  D.  Webber,  Boston,  Mass." 

Exhibit  B. 

**  Butte  Farm,  July,  14  1891.  B.  D.  Webber,  Boston, 
Mass. — Dear  Sir — Last  fall  I  shipped  from  this  point  a  car- 
load of  pop-corn,  shipped  in  car  No.  20,070  and  consigned  to 
James  Spears,  Boston.  The  com  was  damaged  in  transit, 
and  you  instructed  Mr.  Spears  to  sell  the  corn  for  what  he 
could,  and  that  your  company  would  make  up  the  loss.  Wm. 
F.  Brooks  &  Co.  have  been  looking  after  the  claim,  but  ia 
writing  them  I  can  get  very  little  information.  Will  you 
please  let  me  know  in  what  shape  the  claim  is,  what  the  pros- 
pects for  an  early  settlement,  and  what  Brooks  &  Co.  have 
done? 

Yours,  respct., 

Paul  E.  Page,  Mitchell,  S.  D.'" 
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Assuming  the  evidence  of  plaintiff  to  be  uncontradicted, 
and  viewing  it  in  a  most  favorable  light,  I  find  nothing  to 
justify  or  support  an  inference  that  any  authority  was  ever 
conferred  upon  agent  Obeland  to  "make  a  contract  to  carry 
the  property  of  plaintiff  beyond  the  defendant's  line  of  rail- 
way, and  the  record  discloses  no  conduct  on  the  part  of  any 
superior  officer  from  which  a  jury  could  infer  such  authority. 

At  the  conclusion  of  the  testimony,  and  before  the  case  was 
submitted  to  the  jury,  counsel  for  appellant  moved  the  court 
to  direct  a  verdict  for  the  defendant  for  the  reasons :  *  *  That  the 
alleged  contract  on  the  part  of  the  plaintiff  is  void, 
Dimenting  ^g  j^-  jg  claimed  to  liave  been  made  with  a  station 
tinoed?  *^"'  agent  to  ship  a  car  beyond  the  defendant's  line  of 
road,  to  wit,  from  Mitchell  to  Boston,  which  the  sta- 
tion agent  has  no  authority  to  do  without  express  authorization 
on  the  part  of  defendant  company,  and  the  evidence  shows 
that  he  had  no  such  authority.  Upon  the  further  ground  that 
there  is  no  evidence  in  the  case  to  show  that  he  was  held  out 
by  the  company  as  an  agent  to  receive  goods  for  it  and  to  bind 
the  company  in  shipping  the  corn  in  question  from  Mitchell 
to  Boston ;  that  there  is  no  question  of  ostensible  agency  in 
this  case,  there  being  no  proof  to  show  that  this  agent  ever 
received  any  goods  from  any  person  or  persons  at  Mitchell,  to 
ship  to  any  point  beyond  the  line  of  its  road.**  It  was  said 
in  Stewart  v.  Railroad  Co.,  3  Fed.  Rep.  768,  that  **  in  the 
absence  of  a  special  contract,  the  liabiltity  of  a  common 
carrier  does  not  extend  bcvond  the  limits  of  his  own  route, 
and  such  contract  is  not  established  by  proof  that  the  carrier 
accepted  the  goods  with  a  knowledge  of  their  destination  and 
named  the  through  rate  for  the  same.**  From  the  head  note 
in  McCarthy  v.  Railway  Co.,  9  Mo.  App.  159,  I  quote  the 
following:  **  The  giving  of  a  through  rate  to  the  shipper  by 
the  carrier  is  not  of  itself  evidence  of  a  special  contract  to 
carry  beyond  the  company's  line.** 

It  is  as  clearly  out  of  the  usual  course  of  business  for  a  rail- 
road company  to  contract  with  reference  to  the  use  of  other 
companies*  lines  as  it  is  for  a  man  to  contract  with  reference 
to  the  use  of  his  neighbor*s  horse  and  carriage;  and  in  the 
face  of  the  undisputed  evidence  that  the  defendant  had  noth- 
ing to  do  with  the  transaction,  beyond  the  quoting  of  a  rate 
from  Minneapolis  to  Boston,  and  in  the  absence  of  anything 
to  indicate  a  course  of  dealing  or  arrangement  between  the 
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various  lines  over  which  plaintiff's  property  was  transported, 
it  is  an  exceedingly  harsh  rule  that  construes  the  furnishing  of 
such  information  by  a  company  to  its  station  agent  into  an 
agreement  entered  into  by  a  railroad  company  to  carry  prop- 
erty to  a  distant  point  over  continuous  lines  not  under  the 
control  or  supervision  of  the  company  that  receives  such  prop- 
erty for  shipment.  It  follows,  therefore,  that  the  agent  at 
Mitchell  had  no  authority  to  make  a  binding  contract  to  carry 
to  Boston,  and  the  mere  naming  of  a  partial  rate  by  one  hav- 
ing authority  to  bind  his  company  by  such  a  contract  was  sim- 
ply to  furnish  information  for  the  benefit  of  a  proposed 
customer  of  his  line  of  railway,  and  to  hold  that  such  advice 
constitutes  evidence  of  an  agreement  to  carry  over  connecting 
lines  to  distant  points  w-ould  be  liable  to  make  the  officers  of 
common  carriers  exceedingly  cautious  about  furnishing  the 
public  with  necessary  information.  I  think  the  motion  should 
have  been  sustained,  and  the  judgment  appealed  from  should 
be  reversed. 


McCann  et  al. 
Eddy  (George  A.)  et  aL 

{Supreme  Court  of  Missouri,  Dec.  lo,  1895.) 

Carriers  of  Merchandise — Liability  forNegligence  of  Connecting  Carrier — 
Statutory  Prohibition  against  Limiting  Liability. — Where  a  statute  (Kev. 
St.  Mo.  1889,  §  944)  provides  that  when  11  common  carrier  receives  any 
property  for  transportation  from  one  place  to  another  such  carrier  shall 
be  liable  for  the  negligence  of  any  other  carrier  to  which  such  property 
may  be  delivered,  a  carrier  which  contracts  for  trans{)ortation  to  a 
point  beyond  the  termination  of  its  own  route  cannot,  by  contract,  ex- 
empt itself  from  liability  for  the  negligence  of  the  carrier  which  com- 
pletes the  transportation.     {Pof^e  636.) 

State  Regulation  of  Commerce — Rev.  St.  IVIo.  1889,  §  944,  Not  Repug- 
nantto  U.  S.  Const.,  Art.  1.  ?  8. — The  construction  above  given  to  said  stat- 
ute does  not  make  it  repugnant  to  that  provision  of  the  Constitution  of 
the  United  States  (Art.  i,  ?  8)  which  gives  to  congress  alone  the  power 
to  regulate  commerce  among  the  states,  as  the  act  in  no  way  operates  as 
a  regulation  of  trade  and  business  among  the  states,  nor  imposes  any 
restriction  on  transportation.     {Page  639.) 

Sherwood,  J.,  dissenting. 
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In   banc.     Appeal   from    Monroe    county   circuit    court. 
A^rmed. 

Jackson  &  Montgomery y  for  appellants. 

J.  H,  Rodes  and  R.  B.  Bristowy  for  respondents. 

Macfarlane,  J. — This  action  is  to  recover  damages  against 
defendants  as  receivers  of  the  Missouri,  Kansas  &  Texas  Rail- 
CaM  stated.  ^^^^  Company  for  negligence  of  duty  in  the  trans- 
portation and  delivery  of  95  head  of  cattle  from 
Stoutsville,  in  Monroe  county,  in  this  state,  to  Chicago,  in 
the  state  of  Illinois.  Stoutsville  is  a  station  on  the  road  oper- 
ated by  defendants.  Hannibal  is  the  eastern  terminus  of 
their  road.  From  that  point  the  Wabash  Railway  Company 
operates  a  road  to  Chicago.  The  cattle  were  delivered  by  de- 
fendants to  the  Wabash  Company  in  a  reasonable  time,  and 
in  good  order,  by  which  they  were  carried  to  Chicago.  The 
negligence  complained  of  was  committed  on  the  Wabash  road, 
and  by  its  employes. 

So  much  of  the  contract  under  which  the  shipment  was 
made  as  is  necessary  to  an  understanding  of  the 
questions  involved  is  as  follows:  **  Rules  and 
regulations:  In  case  the  owner  or  consignor  agrees  to  hold 
these  receivers  free  from  liability  from  any  and  all  causes 
enumerated  in  the  following  contract,  also  agrees  to  load,  feed, 
water,  and  attend  to  the  stock  himself,  etc.,  as  specified 
therein,  the  rates  agreed  upon  and  specified  in  the  contract 
\vill  be  given.*' 

**  Live-stock  contract,  executed  at  Stoutsville  station.  Mo., 
Nov.  12,  1890:  This  agreement,  made  between  George*  A. 
Eddy  and  H.  C.  Cross,  receivers  of  the  Missouri,  Kansas  and 
Texas  Railway,  parties  of  the  first  part,  and  M.  B.  Smizer, 
party  of  the  second  part,  witnesseth  that :  Whereas,  the  re- 
ceivers of  the  Missouri,  Kansas  and  Texas  Railway  transport 
the  live  stock  as  per  above  rules  and  regulations,  and  which 
are  hereby  made  a  part  of  this  contract,  by  mutual  agreement 
between  the  parties  hereto :  Now,  therefore,  for  the  consider- 
ation and  mutual  covenants  and  conditions  herein  contained, 
said  party  of  the  first  part  is  to  transport  for  the  second  party 
the  live  stock  described  below,  and  the  parties  in  charge 
thereof  as  hereinafter  provided,  namely,  six  cars,  said  to  con- 
tain 95  head  of  cattle  m.  or  1.  o.  r.,  from  Stoutsville  station, 
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Missouri,  to  Chicago,  Illinois,  station,  consigned  to  Brown 
Bros.  &  Smith,  care  Union  Stock  Yards  at  Chicago,  Illinois, 
at  the  through  rate  of  I7ic.  per  hundred  pounds,  from  Stouts- 
ville,  Missouri,  to  Chicago,  Illinois,  subjects  to  minimum 
weights  applying  to  cars  of  various  lengths  as  per  tariff  rules 
in  effect  on  the  day  of  shipment,  the  same  being  a  special 
rate,  lower  than  the  regular  rates,  or  at  a  rate  mutually  agreed 
upon  between  the  parties,  for  and  in  consideration  of  which  said 
second  party  hereby  covenants  and  agrees  as  follows:   *  *  *  " 

The  first  and  thirteenth  of  these  covenants  are  as  follows : 

**(i)  That  he  hereby  releases  the  party  of  the  first  part 
from  the  liability  of  common  carrier  in  the  transportation  of 
said  stock,  and  agrees  that  such  liability  shall  be  that  of  a 
mere  forwarder  or  private  carrier  for  hire.  He  also  hereby 
agrees  to  waive,  release,  and  hereby  does  release,  said  first 
party  from  any  and  all  liability  for  and  on  account  of  any 
delay  in  shipping  said  stock  after  the  delivery  thereof  to  its 
agent,  and  from  any  delay  in  receiving  same  after  being  ten- 
dered to  its  agent.*' 

**  (13)  And  it  is  further  stipulated  and  agreed  between  the 
parties  hereto  that,  in  case  the  live  stock  mentioned  herein  is 
to  be  transported  over  the  roads  or  road  of  any  other  railroad 
company,  the  said  party  of  the  first  part  shall  be  released  from 
liability  of  every  kind  after  said  live  stock  shall  have  left  its 
road,  and  the  party  of  the  second  part  hereby  so  expressly 
stipulates  and  agrees,  the  understanding  of  both  parties  hereto 
being  that  the  party  of  the  first  part  shall  not  be  held  liable 
for  anything  beyond  the  line  of  the  Missouri,  Kansas  and 
Texas  Railway,  excepting  to  protect  the  through  rate  of 
freight  named  herein.*' 

The  contract  was  signed  by  both  parties,  and  under  it  de- 
fendants claim  exemption  from  liability. 

Defendants  asked  but  the  court  refused  to  give  this  instruc- 
tion:    **The  court  instructs  the  jury  that  under  the  contract 
read  in  evidence,  under  which  plaintiff 's  cattle  were 
shipped,  the  defendants  are  not  liable  for  any  dam-  ,*j, 
ages  sustained,  by  delays  or  otherwise,  after  said 
cattle  were   delivered  by  defendants  to  the  next  connecting 
carrier."     The  court,  of  its  own  motion,  gave  this  instruction : 
**  If,  from  the  evidence,  the  jury  find  that  beyond  the  limit  of 
a  reasonable  time  for  the  delivery  of  plaintiff's  cattle  at  the 
Union  Stock  Yards  at  Chicago,  IlHnois,  the  Wabash  Railway 
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Company  negligently  delayed  said  delivery,  and  thereby  di- 
rectly caused  pecuniary  damage  to  plaintiffs  in  the  disposition 
of  said  cattle,  the  jury  will  find  for  plaintiff,  and,  in  default 
of  such  finding,  the  jury  will  find  for  defendant.**  The 
evidence  tended  to  prove  the  negligence  charged  and  the  re- 
sulting damages.  The  judgment  was  for  plaintiffs,  and  de- 
fendants appealed. 

I.  This  appeal  involves  the  interpretation  of  the  contract 
under  which  the  cattle  were  shipped,  and  a  determination  of 
the  effect  that  should  be  given  the  clause  exempting  de- 
fendants from  **  all  liability  of  every  kind  after  the 
bintj  for  neff-  Cattle  left  its  road."  As  the  contract  must  be  con- 
iiffenceofeoB-  strued  SO  as  to  give  proper  effect  to  the  statute, 
"*rri"r  ^^^  interpretation  tjf  section  944  in  its  application 

to  the  contract  is  also  necessary.  That  section  is 
as  follows:  **  Whenever  any  property  is  received  by  a  com- 
mon carrier  to  be  transferred  from  one  place  to  another,  within 
or  without  this  state,  or  when  a  railroad  or  other  transporta- 
tion company  issues  receipts  or  bills  of  lading  in  this  state,  the 
common  carrier,  railroad  or  transportation  company  issuing 
such  bill  of  lading  shall  be  liable  for  any  loss,  damage  or  in- 
jury to  such  property,  caused  by  its  negligence  or  the  negli- 
gence of  any  other  common  carrier,  railroad  or  transportation 
company  to  which  such  property  may  be  delivered,  or  over 
whose  line  such  property  may  pass;  and  the  common  carrier, 
railroad  or  transportation  company  issuing  any  such  receipt  or 
bill  of  lading  shall  be  entitled  to  recover,  in  a  proper  action, 
the  amount  of  any  loss,  damage  or  injury  it  may  be  required 
to  pay  to  the  owner  of  such  property,  from  the  common  car- 
rier, railroad  or  transportation  company,  through  whose  negli- 
gence the  loss,  damage  or  injury  may  be  sustained." 

This  section  was  construed  in  the  Dimmitt  Case,  103  Mo. 
440,  46  Am.  &  Eng.  R.  Cas.  699,  and  its  application  to  the 
contract  there  in  question  was  determined.  In  that  case  it 
was  held  that  the  general  effect  of  the  statute,  and  its  evident 
purpose,  were  to  apply  to  common  carriers  the  English  rule 
of  duty  and  liability  in  respect  to  the  carriage  of  property  be- 
yond their  own  route,  as  distinguished  from  the  American 
rule,  which  was  at  the  time  recognized  as  the  law  in  this  state. 
In  that  case  the  goods  were  consigned  to  a  point  beyond  the 
route  of  the  receiving  carrier,  and  there  was  no  express  limi- 
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tation  by  contract  not  to  carry  to  their  destination.  The 
court  held  that,  under  the  statute,  the  receiving  carrier  was 
liable  for  the  loss  of  the  goods  occurring  through  the  negli- 
gence of  the  carrier  to  which  it  had  delivered  them  for  trans- 
portation to  their  destination.  This  ruling  was  in  accord 
with  the  decisions  of  the  English  courts;  but  under  the  law  as 
it  existed  in  Missouri,  prior  to  the  statute,  upon  the  facts 
shown  to  have  existed,  the  receiving  company  would  not  have 
been  liable  for  the  loss.  There  is  no  doubt  that  the  statute, 
by  its  very  terms,  has  the  effect  of  applying  the  English  rule 
so  far  as  it  makes  the  receiving  carrier  responsible  for  the  de- 
faults of  other  carriers  through  whose  agencies  it  undertakes 
to  complete  the  contract  of  carriage. 

This  is  as  far  as  the  decision  in  the  Dimmitt  case  goes. 
But  the  statute  can  only  be  held  to  adopt  so  much  of  the  Eng- 
lish rule  as  is  consistent  with  it.  It  cannot  properly  be  held 
to  abrogate  the  existing:  law  in  this  state,  unless  in- 
consistent  with  it.  The  statute,  ingrafted  upon  the  negligence  bj 
law  of  this  state,  as  it  then  existed,  makes  the  rule  connecting 
by  which  we  must  be  governed.  The  English  law  ^LMd'^*"' 
does  not  make  it.  To  the  extent,  then,  that  the 
statute  declares  the  English  rule,  the  decisions  of  the  English 
courts  would  be  authority  for  its  interpretation,  but  they 
would  not  be  authority  where  the  statute  and  the  rule  conflict. 
The  statute  must  be  interpreted  in  the  light  of  our  own  law, 
and,  so  far  as  possible,  in  conformity  to  it.  In  the  Dimmitt 
Case,  supra,  the  court  says:  **  By  its  provisions,  the  act  of 
acceptance  by  a  common  carrier,  of  property  to  be  transferred 
to  a  place  beyond  the  terminus  of  its  route,  is  evidence  of 
a  contract  to  carry  such  property  to  the  place  of  its  destina- 
tion. The  act  of  issuing  a  receipt  or  bill  of  lading  for  prop- 
erty to  be  transferred  to  a  place  beyond  the  terminus  of  the 
route  of  a  common  carrier  is  evidence  of  a  contract  by  such 
carrier  to  carry  such  property  to  the  place  of  its  destination. 
This  prima  facie  case  the  statute  makes  for  the  plaintiff  on  the 
facts  stated.  In  order  to  defeat  it,  the  defendant  must  show 
that,  by  specific  agreement,  it  only  contracted  to  carry  the 
property  to  the  terminus  of  its  own  line,  or  what  is  equivalent, 
that  there  was  a  specific  agreement  that  it  was  to  be  liable  only 
for  loss  or  damage  occurring  on  its  own  line."  This  is  a  fair 
statement  of  the  interpretation  given  by  the  English  courts 
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to  contracts  for  transportation  beyond  the  route  of  the  receiv- 
ing carrier.  Hutch.  Carr.  §  147;  Lawson,  Carr.  §  238.  The 
law  as  stated  is  also  within  the  terms  of  the  statute,  and  is  in- 
consistent with  the  law  of  this  state  as  previously  declared  by 
this  court.  Coates  v.  Express  Co.,  45  Mo.  238;  Snyder  z/. 
Express  Co.,  63  Mo.  376. 

The  provision  of  the  statute  is  that  **  wherever  any  property 
is  received  by  a  common  carrier  to  be  transferred  from  one 
place  to  another.''  This  language  does  not  restrict,  but  rather 
recognizes  the  right  of  the  carrier  to  limit  its  contract  of  car- 
riage to  the  end  of  its  own  route,  and  there  deliver  the  prop- 
erty to  the  connecting  carrier.  There  can  be  no  doubt,  then, 
that  under  the  statute  as  well  as  under  the  English  law,  the 
carrier  can,  by  contract,  limit  his  duty  and  obligation  to  car- 
riage over  its  own  route.  But  it  seems  that,  under  the  deci- 
sions of  the  English  courts,  a  carrier  can  also  limit  his  liability 
to  a  loss  or  damages  occurring  on  his  own  route  by  specific 
agreement  that  it  should  only  be  so  liable.  In  the  Dimmitt 
Case  the  rule  is  stated  to  its  full  extent,  though  unnecessary  to 
the  decision  in  that  case,  there  having  been  no  attempt  to 
make  such  limitation. 

While  under  the  decisions  of  this  court,  it  had  been  held 
that  a  carrier  could,  by  contract,  limit  its  common-law  liability 
of  insurer,  it  was  before  the  statute,  and  has  been 
Limiting  lift-  sincc,  uniformly  held  that  he  could  not,  by  con- 
liffeuee.^'^  "**"  tract  or  otherwise,  relieve  himself  from  liability  for 
loss  or  damage  occasioned  by  his  own  negligence, 
or  that  of  his  agents  or  (employes.  Such  was  the  law  when 
this  statute  was  enacted.  There  is  nothing  in  the  statute  that 
indicates  an  intention  to  change  it.  Indeed,  it  seems  to  be 
recognized,  for  the  statute,  by  its  terms,  only  declares  a  liabil- 
ity for  loss  or  damage  caused  by  negligence.  The  dictum  of 
the  court  in  the  Dimmitt  Case,  to  the  effect  that  an  agree- 
ment that  a  carrier  should  only  be  liable  for  loss  or  damage 
occurring  on  its  own  line  is  equivalent  to  an  express  contract  to 
carry  the  property  only  to  the  terminus  of  its  own  line,  cannot 
be  taken  as  the  law  of  this  case,  where  there  is  an  express 
contract  and  also  an  agreement  for  non-liability.  Where  the 
original  undertaking  is  in  doubt,  such  an  agreement  might  be 
evidence  of  the  intention  of  the  parties  in  respect  thereto. 
This  question  is  not  involved  here,  and  need  not  be  decided. 

We  cannot,  therefore,   give  such  an  interpretation  to  the 
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statute  as  would  permit  a  carrier  to  contract   for  a  through 
shipment  and  at  the  same  time  exempt  himself  from 
liability  on  account  of  the  negligence  of  connecting  Carrier  when 
carriers.     Such  an   interpretation  would  in  effect   V***'*'?*^-* 
operate  as  a  repeal  of  the  vital  provisions  of  the  law   HectJim  lines. 
which  declare   a  conclusive   liability  in  such  case. 
The  statute  does  not  undertake  to  change  the  law  in  respect 
to  liability  of  a  carrier  for  his  own  negligence,  but  to  extend  it 
to  connecting  carriers  as  well,  and  declare  a  liability  for  negli- 
gence without   regard  to  which   was  in  fault.      Under  these 
views  of  the  law,  no  difficulty  is  found  in  giving  construction 
to  the  contract.     The  agreement  to  carry  from  Stoutsville  to 
Chicago  is  absolute  and  unconditional.      The  thirteenth   con- 
dition or  covenant  can  only  be  regarded  as  an  attempt,  on  the 
part  of  defendant,  to  relieve  itself  from  the  responsibility  of 
answering  for  the  negligence  of  the  carrier  by  which  it  under- 
took  to   complete   the  contract.     The  statute   forbids   such 
qualification  of  the  contract.     It  can  only  be  held  to  relieve 
defendant  from  its  common-law  liability  of   an  insurer.      The 
ruling   of  the    court    in    respect  to   giving   and  refusing  the 
instructions  mentioned  was  correct. 

2.  We  are  unable  to  see,  as  contended  by  the  defendant, 
that  the  construction  we  give  this  statute  makes  it  repugnant 
to  that  provision  of  the  constitution  of  the  United 
States  which  gives  to  congress  alone  the  power  to  R«»"i*t*o» »' 
regulate  commerce  among  the  states.  The  act  in  commerce, 
no  way  operates  as  a  regulation  of  trade  and  busi- 
ness among  the  states.  No  burden  or  restriction  on  transporta- 
tion is  imposed.  Carriers  are  left  free  to  make  their  own  con- 
tracts in  regard  to  compensation  for  their  services  for 
transportation  between  the  states,  subject  to  congressional 
regulations.  The  statute  merely  prohibits  a  carrier  who,  by 
contract,  undertakes  to  transport  property  to  a  point  beyond 
its  own  route,  from  relieving  itself  of  responsibility  for  neglect 
to  properly  perform  its  duty.  It  only  imposes  the  duty  and 
liability  which  the  law,  from  considerations  of  public  policy, 
imposes  upon  all  common  carriers  in  the  transportation  of 
property  over  their  own  lines,  though  they  may  extend  into 
other  states.  A  statute  of  Iowa  which  provided  that  no  con- 
tract of  a  common  carrier  should  exempt  it  from  its  common- 
law  liability  was  held  by  the  supreme  court  of  that  state  not  to 
be  in  conflict  with  the  commercial  power  of  congress  prescribed 
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by  the  constitution.     Hart  v.  Railroad  Co.,  69  Iowa,  490,  27 
Am.  &  Eng.  R.  Cas.  59.     See,  also,  to  the  same  effect,  Solon 
V.    Railway  Co.,  (Iowa)  63  N.  W.   692,  and  Bagg  v.  Railway 
Co.,  109  N.  Car.  279;  49  Am.  &Eng.  R.  Cas.  46. 
The  jiuigjncnt  is  affirmed. 

All  the  judges  concur,  except  SHERWOOD,  J.,  who  dissents. 


Brown  &  Haywood  Co. 
Pennsylvania  Co. 

{Supreme  Court  of  Minnesota^Jan,  28,  1896.) 

Carriers  of  Merchandise — Misshipment  of  Consignment  by  Carrier — 
Liability  for  Injuries  to  Same^ — A  common  carrier  received  a  shipment  of 
goods  to  be  carried  to  a  point  beyond  its  own  line,  with  directions  to 
deliver  them  to  certain  connecting  carriers  to  be  carried  to  their  destina- 
tion. At  tiie  same  time  the  shipper  made  an  agreement  with  the  last 
connecting  carrier  to  have  the  car  containing  the  goods  stopped  at  two 
intermediate  points  on  its  line,  and  certain  portions  of  the  goods  deliv- 
ered at  each  point ;  the  balance  to  be  carried  to  the  point  of  destination, 
to  which  the  goods  were  billed  by  the  initial  carrier.  The  initial  carrier 
had  no  knowledge  of  this  agreement,  and  wrongfully  sent  the  goods  by 
a  different  connecting  carrier,  whose  lines  did  not  reach  the  place  of 
destination,  but  did  reach  one  of  said  intermediate  points,  to  which  ii 
carried  the  goods,  and  was  proceeding  to  forward  the  whole  of  them  to 
the  place  to  which  they  were  so  billed,  when  plaintiff  disclosed  to  it  his 
contract  to  have  the  goods  distributed  to  the  three  points,  and  demanded 
that  it  be  complied  with.  Before  complying  with  the  same  this  carrier 
compelled  him  then  and  there  to  pay  the  whole  freight  for  the  whole 
route,  and  upon  his  doing  so  delivered  him  the  goods  destined  to  that 
point  and  undertook,  at  its  own  cost,  to  carry  to  each  of  the  other 
points  the  portion  of  the  goods  destined  to  such  points.  In  doing  so 
one  package  of  the  goods  was  broken  and  destroyed.  In  a  suit  by  the 
shipper  against  the  initial  carrier  for  the  loss,  held^  the  initial  carrier 
became,  by  its  wrongful  act  of  diverting  the  goods  from  the  designated 
route,  an  msurer  of  their  safe  delivery  at  the  three  places  of  destination, 
though  two  of  those  places  were  never  disclosed  to  it.    (Page  642.) 

Same — Delivery  by  Carrier  to  Wrong  Connecting  Line — How  Far  Re- 
lieved from  Liability  to  Shippen — Heid  further,  the  transaction  between 
the  shipper  and  the  carrier  to  whom  the  goods  were  wrongfully  deliv- 
ered did  not  amount  to  a  delivery  then  and  there  to  the  shipper  so  as  to 
relieve  the  initial  carrier  from  its  liability.    (Page  643.) 

Appeal  from  Hennepin  county  district  court. 

Flandrau,  Squires  &  Cutcheon^  for  appellant. 
Z.  Z.  Longbrake,  for  respondents. 
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Canty,  J. — The  plaintiff,  a  corporation,  delivered  a  car-load 
of  glass  to  the  defendant  railway  company  at  Tarentum,  Pa., 
billed  to  Snohomish,  in  the  state  of  Washington,  via  the 
Chicago,  St.  Paul  &  Kansas  City  Railway  and  the 
Northern  Pacific  Railway,  and  a  bill  of  lading  was 
issued  by  defendant  accordingly.  The  defendant  carried  the 
car  of  glass  over  its  own  road,  but  wrongfully,  by  mistake  or 
otherwise,  sent  the  same  over  the  Union  Pacific  Railway,  in- 
stead of  over  the  Northern  Pacific  Railway.  A  certain  portion 
of  the  glass  was  for  a  customer  of  plaintiff,  at  Tacoma,  Wash., 
another  certain  portion  for  customers  at  Seattle,  Wash.,  and 
the  balance  for  a  customer  at  Snohomish.  If  the  car  had 
been  sent  over  the  Northern  Pacific  Railway,  it  would  have 
arrived  first  at  Tacoma,  next  at  Seattle,  and  last  at  Snoho- 
mish; and  before  the  car  was  shipped,  plaintiff  had  made 
arrangements  with  the  Northern  Pacific  Railway  Company  to 
stop  the  car  at  each  of  these  places,  respectively,  and  permit 
the  glass  destined  for  that  place  to  be  there  unloaded  and 
delivered,  the  car  then  to  proceed  to  the  next  place;  but  none 
of  these  facts  were  stated  in  the  bill  of  lading  or  known  to 
defendant. 

The  Union  Pacific  Railway  Company  did  not  connect  by 
rail  with  any  of  these  points.  The  terminus  of  its  railway  line 
was  at  Portland,  Ore.  When  the  car  arrived  at  that  point, 
the  glass  was  shipped  by  the  last-named  railway  company  to 
Seattle,  by  water,  on  its  own  vessel,  to  be  there  transshipped 
over  the  Northern  Pacific  Railway  Company  to  Snohomish* 
But  when  the  glass  arrived  at  Seattle,  and  was  placed  on  its 
wharf  by  the  Union  Pacific  Railway  Company,  one  Louder- 
back,  a  broker  who  had  negotiated  the  sale  of  the  glass 
destined  for  Seattle,  informed  its  agent  of  the  wrongful  devia- 
tion in  the  shipment,  that  all  of  the  glass  was  not  destined  for 
Snohomish,  of  the  points  to  which  the  different  portions  of  it 
were  destined,  and  the  arrangements  made  with.the  Northern 
Pacific  Railway  Company  to  distribute  it  to  these  different 
points.  Louderback  also  informed  the  Union  Pacific  Railway 
Company  of  the  fact  that  the  glass  was  at  this  time  some  20 
days  overdue,  and  of  the  pressing  necessity  for  the  prompt 
delivery  of  the  different  portions  of  it  to  the  different  points 
of  destination,  respectively,  to  fulfil  contracts,  some  of  which 
were  then  in  default,  and  others  would  be  if  prompt  action 
was  not  taken. 

2  (N.  8.)  A.  &  E.  R.  Cas.— 41 
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He  also  tried  to  get  possession  of  the  glass  destined  for 
Seattle,  to  fulfil  the  contracts  made  by  him,  but  the  Union 
Pacific  Railway  Compay  refused  to  deliver  the  same  to  him 

unless  he  paid  all  the  freight  due  on  all  the  glass 
ueT  ~'"""    over  the  whole  route  from  Tarentum,  amounting  to 

$533.80.  After  some  further  parleying.  Louder- 
back  agreed  to  pay  this  freight,  and  the  Union  Pacific  Rail- 
way Company  agreed  to  deliver  to  him  there  the  glass  destined 
for  Seattle,  and  at  its  own  expense  transport  to  Snohomish 
the  glass  destined  for  that  point,  and  to  Tacoma  the  glass 
destined  for  that  point.  The  boats  being  too  busy  to  carry 
the  latter  glass  to  Tacoma,  the  Union  Pacific  Railway  Com- 
pany undertook  to  have  it  transported  by  rail  over  the  Northern 
Pacific  Railroad  to  that  point.  In  order  to  do  so,  it  was 
necessary  to  have  the  glass  transferred  on  a  dray  from  the 
wharf  to  the  depot  of  the  Northern  Pacificf  Railway  Company. 
The  Union  Pacific  Railway  Company  employed  one  Heath, 
a  drayman  at  Seattle,  to  do  this,  and  in  doing  so  he  per- 
mitted one  of  the  cases  of  plate  glass  to  fall  against  the  wheel 
of  the  dray,  whereby  all  of  that  package  of  glass  was  broken 
and  rendered  worthless.  This  action  is  brought  against  the 
defendant  for  damages  for  loss  of  the  glass  by  reason  of  its 
wrongful  acts  in  disobeying  directions  as  to  the  connecting 
line  over  which  the  glass  should  be  sent.  The  plaintiff  recov- 
ered in  the  court  below,  and  from  an  order  denying  a  new 
trial  defendant  appeals. 

Until  after  the  glass  was  broken,  neither  plaintiff  nor  de- 
fendant had  any  knowledge  of  the  new  arrangements  that 
Misshipped  Were  made  by  Louderback  and  the  Union  Pacific 
goods— Lift-  Railway  Company  for  the  distribution  of  the  glass. 
buityof  Louderback  was  not  the  agent  of  the  plaintiff,  and 

carrier  for  .  °,    .      .--  11 

Injury  on  eon-  had  no  authority  from  plamtin  to  make  these 
noetiBg  line,  arrangements,  but  did  it  on  his  own  responsibility, 
for  the  purpose  g(  protecting  the  good-will  of  his  own  business. 
But  plaintiff  subsequently  repaid  him  the  freight  which  he 
so  paid,  and  it  is  contended  by  appellant  that  plaintiff  fully 
ratified  his  acts  by  so  repaying  him,  and  adopting"  the  benefit 
of  those  acts.  For  the  purposes  of  this  case  we  will  concede, 
without  deciding,  that  this  contention  is  correct,  and  that 
plaintiff  has  ratified  those  acts,  and  is  as  much  bound  by  them 
as  if  Louderback  had  full  original  authority  from  it  to  make 
these  new  arrangements  for  the  distribution  of  the  glass.    We 
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will  now  consider  the  next  step  in  appellant's  position.  Ap- 
pellant concedes  that,  by  misdirecting  the  goods  beyond  the 
end  of  its  own  line,  the  defendant  was  liable  for  conversion, 
and  was  therefore  an  insurer  of  the  safe  arrival  of  the  goods 
at  their  destination,  all  of  which  is  undoubtedly  good  law. 
But  appellant  further  contends  that  plaintiff  by  its  own  act 
has  released  defendant  from  liability,  that  the  new  arrange- 
ments made  with  the  Union  Pacific  Railway  Company  for  the 
distribution  of  the  goods  **  operated,  in  law,  as  a  delivery  of 
the  goods  by  the  Pennsylvania  Company  to  the  Brown  & 
Haywood  Company.**  Counsel  argue:  **  The  contract  made 
between  the  plaintiff  and  the  defendant  provided  that  the 
goods  should  be  carried  to  Snohomish,  and  no  obligation 
rested  upon  defendant  or  the-  Union  Pacific  Company  to 
deliver  any  of  the  goods  at  any  point  other  than  Snohomish. 
*  *  *  That  contract  required  the  defendant  to  deliver  plain- 
tiff's goods  at  Snohomish,  but  not  elsewhere,  and  required 
the  plaintiff  to  receive  the  goods  at  Snohomish,  not  elsewhere, 
and  thereupon,  but  not  otherwise,  to  pay  defendant  the 
amount  of  freight  charges  agreed  upon.  The  Union  Pacific 
Railroad  Company  had  not,  nor  had  any  of  its  representatives 
at  Seattle,  any  authority  to  alter  this  contract  in  any  par- 
ticular." 

The  fallacy  of  counsels'  position  consists  in  assuming  that 
there  was,  in  fact,  any  contract  between  the  plaintiff  and  de- 
fendant to  carry  the  goods  to  Snohomish.  Defendant  made 
no  such  contract.  It  merely  agreed  to  carry  the  goods  over 
its  own  line,  and  deliver  them  to  the  next  designated  carrier, 
with  proper  directions  for  their  further  carriage.  There  its 
contract  and  its  duties  ended.  But  this  contract,  made  with 
defendant,  was  not  the  whole  of  plaintiff's  contract.  It  had 
made  another  contract  with  the  Northern  Pacific  Railway 
Company  to  distribute  the  goods  at  the  three  points  aforesaid. 
It  is  true  that  defendant  had  no  knowledge  of  the  latter  con- 
tract, but  the  latter  contract  did  not  concern  defendant,  or  in 
any  manner  increase  its  liability,  if  it  had  rightfully  performed 
its  own  contract;  and  we  cannot  see  that  the  plaintiff  was 
under  any  obligation  to  inform  defendant  of  a  matter  which 
did  not  concern  it.  When  plaintiff  discovered  the  wrongful 
deviation  of  its  goods  by  defendant,  it  disclosed  to  the  carrier 
in  whose  possession  it  found  ite  goods  the  whole  contract, 
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and  demanded  that  the  goods  be  distributed  and  delivered 
accordingly. 

We  cannot  see  but  what  it  was  both  the  right  and  duty  of 
plaintifT,  as  between  it  and  defendant,  to  disclose  its  additional 
contract  to  the  Union  Pacific  Raliway  Company,  and  demand 
that  the  different  portions  of  the  goods  be  carried  to  their 
respective  destinations  as  required  by  that  contract.  This 
the  latter  carrier  refused  to  do,  except  on  payment  of  the 
whole  freigh  in  advance.  The  payment  of  this  freight,  under 
the  circumstances,  can  hardly  be  considered,  as  between 
plaintiff  and  defendant,  a  voluntary  payment,  which  would 
ratify  the  wrongful  act  of  defendant,  but  rather  a  payment 
under  duress  of  plaintiff's  goods,  which  it  needed  to  fulfil  its 
contracts.  We  cannot  see  that  plaintiff  has  done  anything 
more,  at  any  stage  of  the  transaction,  than  insist  that  its  whole 
contract  be  carried  out,  except  so  far  as  it  submitted  to  what 
was,  as  between  it  and  defendant,  an  unlawful  exaction  of  the 
payment  of  freight  at  Seattle,  partly  in  advance,  and  it  seems 
to  us  that  this  unlawful  exaction  should  give  the  defendant  no 
advantage.  Louderback  engaged  Heath  to  carry  this  glass 
from  the  wharf  to  the  Northern  Pacific  depot,  but  it  appears 
that,  in  doing  so,  he  was  acting  as  the  agent  of  the  Union 
Pacific  Railway  Company,  not  as  the  agent  of  plaintiff.  De- 
fendant requested  plaintiff  to  make  every  effort  to  collect  the 
amount  of  the  claim  from  the  drayman,  Heath,  and  give 
defendant  credit  for  any  amount  so  collected.  Plaintiff 
accordingly  brought  an  action  against  Heath  in  Washington^ 
recovered  a  judgment  for  $640,  and  collected  thereon  $165. 

2.  Appellant  contends  that  plaintiff's  claim  against  defend- 
ant was  satisfied  by  a  settlement  with  Heath,  whereby  he  was 
to  pay  $200  on  this  judgment  in  settlement  in  full;  but  we 
are  of  the  opinion  that  the  evidence  does  not  warrant  the  claim 
that  any  such  settlement  was  made  with  Heath,  or  that,  if 
made,  there  was  any  consideration  to  support  it  or  make  it 
binding. 

TAis  disposes  of  the  case^  and  the  order  appealed  from  is 
affirmed. 
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ABSTRACTS   OF   RECENT   DECISIONS 

(1)  Connecting  Lines  [(1)  p.  649]— Liability  of  Last  Connecting  Carrier 
-for  Wrongful  Delivery. — A  railroad  company  which  accepts  from  a  con- 
necting company  goods  consigned  to  a  point  whereat  its  own  line 
terminates,  and  to  be  there  carried  by  it,  is  liable  to  the  owner  of 
the  goods  for  loss  sustained  by  him  because  of  tthe  delivery  of  the 
goods  to  a  person  other  than  the  consignee.  Cavallaro  v.  Texas 
&  P.  R.  Co.,  (Cal.)  42  Pac.  Rep.  918. 

The  rules  in  this  country  and  England,  respecting  the  liability  of  con- 
necting carriers  for  negligence  and  misfeasance,  are  stated  and  com- 
mented upon  by  the  court  in  the  following  language  : 

A  number  of  contentions  of  appellant,  without  taking  them  up  seria- 
tim, may  be  answered  in  this  wise :  Ii  is  the  established  law  of  England  : 
<i)  That,  when  the  carrier  accepts  for  carriage  goods  directed  to  a  desti- 
nation beyond  its  own  route,  it  assumes  by  the  very  act  of  acceptance,  in 
the  absence  of  any  express  contract  on  the  subject,  the  obligation  to 
transport  them  to  the  place  to  which  thay  may  be  directed.  This  was 
first  decided  in  what  was  known  as  the  "  Muschamp  Case  "  (Mus- 
champ  V.  Railway  Co,,  8  Mees.  &  W.  421),  and  has  been  ever  since  stead- 
ily adhered  to.  (2)  As  an  apparent  corollary  of  the  first  proposition,  the 
English  courts  have  also  held  that  in  all  cases  included  therein  the  first 
carrier  becomes  exclusively  responsible  for  the  carriage  and  safety  of  the 
goods  to  their  destination,  and,  no  matter  by  whom  injured  or  lost,  the 
first  carrier  alone  can  be  sued  by  the  aggrieved  party,  and  any  attempt 
to  hold  the  subsequent  or  connecting  carrier  liable  must,  notwithstand- 
ing the  loss  may  have  occurred  through  its  negligence,  fail  for  want  of 
privity  of  contract  between  such  carrier  and  the  injured  party.  Hutch. 
Cam  §§  146,  147. 

Upon  the  first  of  the  foregoing  propositions  the  American  courts  are 
divided.  The  majority  of  them,  however,  hold  against  the  English  doc- 
trine, as  unjust  to  the  carrier,  and  as  unnecessary  upon  grounds  of  public 
policy,  and  assert  the  true  rule  to  be  that  in  the  absence  of  any  contract, 
except  such  as  is  implied  from  the  acceptance  of  the  goods  for  carriage, 
the  obligation  of  the  carrier  extends  only  to  the  end  of  his  route,  and  a 
proper  delivery  there  to  the  next  succeeding  carrier  to  further  or  com- 
plete the  carriage ;  and,  in  order  to  be  bound  further,  a  positive  agree- 
ment, either  express  or  implied.  Is  necessary.  And  this  is  called  the 
^'American  rule."     Hutch.  Carr.  §  149,  and  cases  cited. 

Upon  the  second  proposition  the  courts  of  the  United  States,  both 
federal  and  state,  are  believed  to  be,  with  a  single  exception,  a  unit  in 
holding  that,  either  with  or  without  a  contract  under  which  the  first 
carrier  becomes  liable  for  loss  or  injury  to  goods  until  they  reach  their 
destination,  the  owner  may  seek  redress  from  any  intermediate  carrier 
who  is  in  fault.  The  exception  alluded  to  is  the  state  of  Georgia,  and 
in  that  state  the  English  rule  is  now  mainly  abrogated  by  statute.  The 
theory  upon  which  the  connecting  carrier  is  held  liable  for  his  own  de- 
fault or  misfeasance  to  the  owner  is  based  upon  the  ground  that  the  re- 
ceiving carrier  is  the  agent  of  the  owner  to  forward  and  deliver  to  the 
next  succeeding  or  connecting  carrier,  who,  in  turn,  becomes  the  agent 
of  the  principal,  and  not  the  subagentof  the  first  agent,  and  hence  liable. 
Whatever  may  be  the  basis  of  the  doctrine,  it  is  one  of  well  nigh  univer- 
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sal  application  in  this  country ;  and  as  is  said  by  Hutchinson,  at  section 
150 :  "The  rule  which  allows  the  action  against  the  carrier  in  fault,  as 
well  as  against  the  one  who  is  primarily  responsible,  certainly  commends 
itself  upon  grounds  of  both  justice  and  convenience,  and,  with  the  above 
exception  [Georgia],  is  the  universal  law  of  this  country." 

The  complaint  in  this  case  avers,  among  other  things,  the  delivery  of 
the  property  to  defendant  as  such  common  carrier,  and  its  receipt  upon 
the  agreement  aforesaid  (that  is  to  say,  to  carry  the  same  to  hfew  Or- 
leans, and  there  deliver  it  to  V.  Lo  Secco),  and  its  misdelivery,  whereby 
it  was  lost  to  plaintiff.  If  the  defendant,  as  a  common  carrier,  received 
property  consigned  to  a  person  in  New  Orleans  to  be  carried  over  its 
road  terminating  in  that  city,  it  became  liable  to  the  owner  for  negli- 
gence or  misfeasance  in  doing  so,  under  its  common-law  liability, 
whether  there  was  an  express  contract  or  only  such  agreement  as  the 
law  implies. 

In  Church  v.  Railroad  Co.,  (Okl.)  29  Pac.  530.  relied  upon  by  appel- 
lant, there  was  no  allegation  in  the  complaint  that  the  goods  were  ever 
delivered  to  or  received  by  the  defendant.  The  last  duty  required  of 
the  common  carrier  is  that  of  delivery.  This  is  a  duty  imposed  upon 
him  by  law.  As  soon  as  he  accepts  the  goods,  and  whether  so  ex- 
pressed or  not,  it  becomes  a  part  of  his  contract.  He  must  not  only  de- 
liver goods  intrusted  to  him  to  carry,  but  becomes  also  responsible 
for  their  proper  delivery.  Hutch.  Carr.  §  338.  The  same  author,  at 
section  344,  says:  "No  circumstances  of  fraud,  imposition,  or  mistake 
will  excuse  the  common  carrier  from  responsibility  for  a  delivery  to  the 
wrong  person.  The  law  exacts  of  him  absolute  certainty  that  the  per- 
son to  whom  the  delivery  is  made  is  the  party  rightfully  entitled  to  the 
goods,  and  puts  upon  him  the  entire  risk  of  mistakes  in  this  respect,  no 
matter  from  what  cause  occasioned,  however  justifiable  the  delivery  may 
seem  to  have  been,  or  however  satisfactory  the  circumstances  or  proof 
of  identity  may  have  been  to  his  mind  ;  and  no  excuse  has  ever  been  al- 
lowed for  a  delivery  to  a  person  for  whom  the  goods  were  not  directed 
or  consigned.  ♦  *  *  If,  however,  the  delivery  be  made  to  the  wrong 
person,  whether  by  an  innocent  mistake,  or  through  fraud  practiced 
upon  the  carrier,  such  wrongful  delivery  will  be  a  conversion."  Adams 
V,  Blankenstein,  2  Cal.  413. 

Same— Same — Wrongful  Delivery  by  Direction  of  Prior  Connecting  Car- 
rier.—The  defendant,  the  last  of  several  connecting  common  car-  J 
riers  delivered  the  goods,  at  their  destination,  to  a  person  other  than 
the  consignee,  by  reason  of  wrong  directions  given  him  by  one  of 
the  prior  connecting  carriers,  without  the  authority  of  either  the 
consignor. or  consignee,  and  without  the  surrender  of  the  bill  of 
lading  issued  by  the  initial  carrier.  Held^  such  prior  carrier  did  not 
have  apparent  authority  so  to  order  the  goods  delivered  to  such 
third  person,  and  that  defendant  was  liable  for  conversion  of  the 
goods.     Foy  V,  Chicago,  M.  &  St.  P.  R.  Co.,  (Minn.)  65  N.  W.  Rep. 

627. 
Same— Liability  of  Initial  Carrier  for  Failure  to  Deliver  to  Another  Line 

Not  a  Connecting  Carrier.— An  initial  carrier  is  not  liable  for  a  failure- 

to  deliver  goods  to  another  line  of  railroad  where  it  does  not  appear 

that  the  line  of  the  other  company  had  been  connected  with  that  of 
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the  company  receiving  the  goods  for  the  purpose  of  shipping  freight 
at  the  time  the  damage  is  alleged  to  have  accrued,  and  there  is 
proof  tending  to  show  that  about  the  time  in  question  some  freight 
which  had  been  received  from  the  latter  company  had  gone  over 
the  line  of  the  former,  but  the  uncontradicted  proof  is  that  there 
was  no  agent  at  the  junction  of  the  two  roads  whose  business  it 
was  to  receive  and  forward  freight;  that  the  second  line  had  not 
yet  been  connected  for  that  purpose,  and  that  the  freight  which  had 
gone  over  the  road  prior  to  or  about  the  time  of  the  alleged  damage 
was  prepaid  freight ;  and  that  no  other  kind  could  be  forwarded,  as 
there  was  no  one  to  assume  responsibility  for  it.  St.  Louis  &  S.  F. 
R.  Co.  V,  Marrs,  60  Ark.  637. 

Same— Liability  of  Initial  Carrier  for  Loss  Sustained  by  Disregard  of 
Directions  as  to  Delivery  to  Particular  Connecting  Carrier.— A  shipment 
of  potatoes  which  was  directed  by  the  shipper  to  be  taken  to  its 
destination  by  a  particular  connecting  carrier  was  refused  by  the 
latter  because  of  a  strike  then  prevailing  on  one  of  its  connections. 
Thereupon  the  initial  carrier  delivered  the  shipment  to  another 
line  having  facilities  for  transportation  to  the  point  of  destination. 
After  delivery  to  that  litte  the  strike  spread,  and  the  next  connect- 
in  carrier  refusing  to  accept  the  potatoes,  they  were  taken  to  a  ware- 
house by  the  first  connecting  carrier  and  sold  in  the  belief  that  they 
were  perishable  and  that  such  a  disposition  was  the  best  for  all 
persons  concerned.  No  notice  of  the  deviation  or  of  the  sale  was 
given  to  the  shipper,  although  he  could  have  been  easily  communi- 
cated with,  and  he  declined  to  receive  the  proceeds  of  the  sale. 
Held,  that  the  initial  carrier  was  liable  to  the  shipper  for  the  loss 
sustained  ;  also  that  the  shipper  was  not  precluded  from  a  recovery 
because  of  an  effort  made  by  him  to  secure  payment  from  the  road 
which  sold  the  potatoes  where  it  appeared  that  the  effort  was  made 
at  the  instance  of  the  initial  carrier.     Louisville  &  N.  R.  Co.  v. 

Odill,  (Tenn.)  ^z  S.  W.  Rep.  611. 

The  court  presented  the  doctrine  applicable,  in  its  judgment,  to  the 
facts  at  bar  in  the  following  language:  "It  is  insisted  in  the  assign- 
ment of  errors  that,  under  the  facts  in  this  case,  an  emergency  had 
arisen  which  justified  a  deviation  in  route,  inasmuch  as  the  one  chosen 
by  the  shipper  was  closed  by  a  strike,  and  the  other,  equally  good,  was 
open.  There  is  no  doubt  that  when,  in  case  of  an  unforeseen  necessity, 
the  safety  of  the  shipment  demands  it,  a  deviation  from  the  route 
agreed  upon  with  the  shipper  may  be  made,  and  will  be  justifiable — as» 
for  instance,  forwarding  perishable  freight  by  rail  when  a  storm  pre- 
vents a  boat  from  proceeding  upon  its  voyage  ;  but,  where  the  goods  can 
be  properly  cared  for  and  held  until  the  shipper  can  be  communicated 
with,  the  carrier  will  not  be  justified  in  selecting  another  route  without 
notice  to  him  and  instructions  from  him.  Ray,  Nejj.  Imp.  Duties 
(Freight  Carr.),  §  81 ;  Hutch.  Carr.  §  14.  See,  also,  Railroad  Co.  v. 
Campbell,  7  Heisk.  261.  Unless  justified  by  urgent  circumstances,  a 
deviation  by  the  carrier  will  render  it  responsible  for  losses  resulting, 
even  from  inevitable  casualties,  and  the  original  carrier  becomes,  in 
effect,  an  insurer  for  the  line  he  selects.     Ray,  Neg.  Imp.  Duties  (Freight 
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Cam),  §  79;  Hutch.  Carr.  §  314.  It  clearly  appears  in  this  case  that  the 
plaintiffs  could  have  easily  been  consulted  by  letter  or  wire,  and  their 
instructions  taken,  when  it  was  found  that  the  route  selected  was  closed 
at  Evansville,and  the  shipment  safely  held  in  the  meantime;  and.  failing 
to  do  this,  the  defendant  road  must  be  held  to  be  liable  for  any  injury 
resulting  upon  the  substituted  route.  It  also  clearly  appears  that  the 
freight  was  not  of  such  perishable  nature  as  to  necessitate  the  immedi- 
ate transshipment,  without  notice  to  plaintiffs,  to  another  route,  in 
order  to  prevent  their  loss.  The  potatoes,  it  is  shown,  would  have  kept 
for  several  weeks  without  material  injury  or  loss,  though  upon  this 
point  there  is  considerable  conflict  of  testimony.  It  is,  however,  shown 
as  a  fact  that  the  potatoes  loaded  at  Nashville,  and  not  shipped, 
remained  on  the  cars  for  several  weeks,  and  until  the  strike  terminated, 
without  injury.  The  failure  subsequently  to  notify  plaintiff  that  his 
potatoes  had  been  sent  to  Peoria  and  ordered  sold  was  also  a  dereliction 
of  duty,  which  would  render  the  carrier  liable  for  damages.  It  is  insisted 
that  plaintiff  should  not  recover  because  he  made  an  effort  to  secure 
payment  fot*  his  loss  from  the  Peoria  road,  on  which  the  transshipment 
was  made.  It  sufficiently  appears  that  this  was  done  at  the  instance  of 
the  agent  of  the  Louisville  &  Nashville  Railroad  Company,  and  with  the 
assurance  that  it  should  not  prejudice  plaintiff's  claims  against  that 
company." 


Same— Presumption  of  Receipt  of  Goods  by  Connecting  Line  in  Cood 
Order  [(3)  p.  650] — Georgia  Statute, — Goods  received  by  a  railroad 
company  from  a  connecting  line,  to  be  transported  over  its  own  road, 
are,  in  the  absence  of  a  statement  to  the  contrary  in  its  receipt  for 
the  goods,  presumed  to  have  been  received  as  in  good  order,  within 
the  meaning  of  section  2084  o^  the  code,  which  declares  that; 
**  When  there  are  several  connecting  railroads  under  different  com- 
panies, and  the  goods  are  intended  to  be  transported  over  more  than 
one  railroad,  *  *  *  the  last  company  which  has  received  the  goods 
as  in  good  order  shall  be  responsible  to  the  consignee  for  any  dam- 
age, open  or  concealed,  done  to  the  goods,  and  such  companies  shall 
settle  among  themselves  the  question  of  ultimate  liability."  Geor- 
gia R.  &  B.  Co.  V,  Forrester,  (Ga.)  23  S.  E.  Rep.  416. 

The  court  said  :  "'The  policy  of  the  law,'  as  was  said  by  Lumpkin,  J., 
in  discussing  the  section  above  referred  to  (Forrester  v.  Georgia  R.  & 
B.  Co.,  92  Ga.  703),  *  is  to  relieve  the  patrons  of  railroad  companies  of 
the  burden  and  difficulty  of  ascertaining  and  fixing  liability  on  that  one 
of  the  several  connecting  carriers  handling  the  shipment  upon  wliose 
line  the  damage  occurred ' ;  and  it  is  manifest  that  the  purf)ose  of  the 
statute  would  be  defeated  if  the  carrier  could  cast  this  burden  uj)on  the 
consignee  by  giving  a  receipt  containing  no  statement  as  to  the  condi- 
tion of  the  goods.  We  think  the  statute  means  that  the  carrier  shall 
be  responsible  to  the  consignee  as  having  received  the  goods  in  good 
order,  unless  it  shows  that  they  were  not  in  ^ood  order;  and  it  cannot 
do  this  by  showing  a  receipt  which  is  wholly  silent  on  the  subject." 
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[(1)  p.  644]  Connecting  Lines— Extent  of  Carriers'  Right  to  Contract  over 
Connecting  Lines— Liabilities.— It  is  well  settled  that  in  the  absence  of 
any  special  agreement  or  contract  as  to  the  trains  of  a  railroad  com- 
pany going  over  connecting  lines  it  is  the  duty  of  such  carrier  to 
-carry  safely  to  the  end  of  its  own  line,  and  there  deliver  to  the 
next  carrier  on  the  route,  and  by  so  doing  the  initial  or  intermediate 
•carrier  is  discharged.  Rickerson  R.  N.  Co.  v.  Grand  Rapids  &  I. 
R.  Co.,  67  Mich,  no,  32  Am.  &  Eng.  R.  Cas.  487. 

In  other  words,  there  is  no  law  requiring  carriers  to  assume  any 
liability  beyond  their  own  lines.  If,  then,  it  is  done,  it  must  be  vol- 
untarily done,  by  special  contract.  And  for  such  service  the  carrier 
has  the  right  to  exact  of  the  shipper  a  consideration  therefor,  be- 
cause the  service  is  an  accommodation  in  many  ways.  The  carrier 
may  charge  greater  rates,  or  he  can  require  Ihat  in  consideration  of 
-such  routing  and  through  rate  his  liability  shall  be  limited;  in  either 
event  the  consideration  is  a  valid  one  on  both  sides.  Perkins  v. 
Portland,  S.  &  P.  R.  Co.,  47  Me.  590;  Baltimore  &  P.  S.  B.  Co.  v. 
Brown,  54  Pa.  St.  82;  Pennsylvania  R.  Co.  v.  Berry,  68  Pa.  St*  277; 
Evansville  &  C.  R.  Co.  tK  Androscoggin  Mills,  22  Wall.  (U.  S)  594; 
Michigan  Cent.  R.  Co.  v.  Mineral  Springs  Mfg.  Co.,  16  Wall.  (U.  S.) 
318;  Cutts  ?^  Brainard,  42  Vt.  568;  Root  v.  Great  Western  R.  Co., 
45  N.  Y.  530;  Hills  Mfg.  Co.  V,  Boston  &  L.  R.  Corp.,  104  Mass. 

135- 

(la)  Unless  forbidden  by  its  charter  a  railroad  company  may  con- 
tract for  a  shipment  over  connecting  lines.  Railroad  Co.  f/.  Pratt,  22 
Wall.  123;  and  having  done  so  is  liable  in  all  respects  upon  them 
as  upon  its  own  lines.  In  such  a  case  the  shipper  is  authorized  to 
assume  that  the  carrier  has  made  the  requisite  arrangements  to  ful- 
fil its  obligations.  Ohio  &  M.  R.  Co.  v,  McCarthy,  96  U.  S.  258  ; 
siting  Great  Western  R.  Co.  v.  Blake,  7  H.  &  N.  986;  Weed  7k  Sar- 
atoga &  S.  R.  Co.,  19  Wend.  (N.  Y.)  534;  Knight  v.  Portland,  S.  & 
P.  R.  Co.,  56  Me.  234. 

If  carriers  agree  to  carry  beyond  their  own  lines,  or  assume  other 
duties  and  obligations  not  required  by  law,  they  have  a  right  to  de- 
mand a  remuneration  for  the  same,  and  it  may  be  done  in  any  way 
they  see  proper,  provided  it  is  reasonable  and  fair.  Atchison,  T.  & 
S.  F.  R.  Co.  V,  Denver  &  N.  O.  R.  Co.,  no  U.  S.  667,  16  Am.  & 
Eng.  R.  Cas.  57;  Baltimore  &  O.  R.  Co.  v.  Green,  25  Md.  72. 

The  obligation  of  the  first  or  any  carrier  other  than  the  final  car- 
rier is  discharged  when  he  has  safely  delivered  the  goods  to  the 
next  succeeding  carrier  to  whom  such  delivery  is  required  in  order 
to  complete  the  transportation,  unless  such  first  or  preceding  carrier 
is  bound  to  carry  the  goods  to  destination.  Detroit  &  B.  C.  R.  Co. 
V.  McKenzie,  43  Mich.  609,  9  Am.  &  Eng.  R.  Cas.  15;  cited  2ir\d  fol- 
lowed in  Rickerson  R.  N.  Co  v.  Grand  Rapids  &  I.  R.  Co.,  67 
Mich,  no,  32  Am.  &  Eng.  R.  Cas.  487. 
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When  a  common  carrier  receives  goods  for  transportation  marked 
to  a  particular  destination  beyond  its  own  line,  it  is  bound,  under  an 
implied  agreement,  to  carry  them  to  and  deliver  them  at  that  place. 
Wabash,  St.  L.  &  P.  R.  R.  Co.  v,  Jaggerman,  115  111.  407,  23  Am.  & 
Eng.  R.  Cas.  680. 

When  goods  are  shipped  and  must  pass  through  the  hands  of  sev- 
eral intermediate  carriers  before  arriving  at  the  place  of  destination^ 
the  duty  of  each  intermediate  carrier  is  to  transport  the  goods  safely 
to  the  end  of  his  route,  and  deliver  them  to  the  next  carrier  on  the 
route  beyond.  McDonald  z/.  Western  R.  Corp.,  34  N.  Y.  497;  Angle 
&  Co.  V.  Mississippi  &  M.  R.  Co.,  9  Iowa  487;  Eagle  v.  White,  6 
Wheat.  (U.  S.)  505;  Parker  v.  Flagg,  26  Me.  181;  Michigan  Cent.  R. 
Co.  Zf»  Ward,  2  Mich.  538;  Ostrander  v.  Brown,  15  Johns.  (N.  Y.)  39; 
Gibson  v.  Culver,  17  Wend.  (N.  Y.)  305. 

A  contract  whereby  the  liability  of  a  railroad  company  is  sought 
to  be  extended  beyond  the  carriage  of  the  goods  to  the  terminus  of 
its  own  line,  and  delivery  of  the  same  to  a  connecting  carrier,  will 
not  be  inferred  from  loose  and  doubtful  expressions,  but  must  be 
established  by  clear  and  satisfactory  evidence.  Myrick  v,  Michigan 
Cent.  R.  Co.,  107  U.  S.  102,  9  Am.  &  Eng.  R.  Cas.  25. 

(2)  The  taking  of  a  through  fare  by  a  railroad  company,  on  the 
receipt  of  a  shipment  for  transportation  to  a  point  beyond  its  own 
terminus,  does  not  establish  liability  of  the  company  beyond  its  own 
line.     Id, 

(3)  The  presumption  is  that  goods  transported  by  several  succes- 
sive carriers  came  into  the  possession  of  the  last  carrier  in  the  same 
order  and  condition  in  which  they  were  delivered  to  the  first  carrier, 
there  being  no  direct  evidence  to  the  contrary.  Shriver  v,  Sioux 
City  &  St.  P.  R.  Co.,  24  Minn.  506;  Leo  v.  St.  Paul,  M.  &  M.  R. 
Co.,  30  Minn.  438;  Laughlin  v.  Chicago  &  N.  W.  R.  Co.,  28  Wis. 
204;  Smith  V.  New  York  Cent.  R.  Co.,  43  Barb.  (N.  Y.)  225;  Dixon  v, 
Richmond  &  D.  R.  Co.,  74  N.  Car.  538,  2  Am.  &  Eng.  Ency. 
Law  p.  783;  Brintall  v.  Saratoga  &  W.  R.  Co.,  32  Vt.  665. 

The  last  of  a  series  of  connecting  lines  over  which  freight  is 
transported  is  liable  for  loss  or  damage  to  the  shipment,  subject  to 
the  limitations  stipulated  for  in  the  contract  of  shipment  by  the  first 
line,  unless  it  appears  that  the  loss  did  not  occur  on  the  road  sued. 
The  burden  of  proof  is  upon  said  road  to  show  that  the  loss  did  not 
occur  on  its  line.  Memphis  &  C.  R.  Co.  v.  Hallo  way,  9  Baxt. 
(Tenn.)  188. 

But  it  has  been  held  that  a  railroad  company  which  contracts  to 
carry  passengers  and  their  baggage  beyond  the  limits  of  its  own  road 
is  liable  for  losses  which  occur  on  any  part  of  the  route  in  respect  to 
which  the  contract  is  made.     Weed  v,  Saratoga  &  S.  R.  Co.,.  19  Wend. 

(N.Y.)534. 

A  railway  company  which,  in  the  usual  course  of  business,  receives 
goods  consigned  to  a  point  on  its  line  from  a  connecting  carrier 
which  has  carried  the  goods  to  its  termination  is  entitled  to  its  rea* 
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sonable  freight  charges,  although  the  consignor  had  directed  that 
the  goods  should  be  carried  from  the  terminus  of  the  first  carrier  to 
their  destination  by  another  carrier  than  the  one  to  which  they  were 
delivered,  there  being  no  evidence  that  the  latter  knew  of  such  direc- 
tions. Price  t^.  Denver  &  R.  G.  R.  Co.,  12  Colo.  402;  citing  Briggs 
V.  Boston  &  L.  R.  Co.,  6  Allen  (Mass.)  246;  Patten  v.  Union  Pac.  R. 
Co.,  29  Fed.  Rep.  590;  Higgins  v.  Armstrong,  9  Colo.  38;  Schneider 
V.  Evans,  9  Am.  Law  Reg.  (N.  S.)  536,  and  note. 


Chicago,  Milwaukee  &  St.  Paul  Railway  Co. 

V. 

Wallace  (Benjamin  F.). 

(United  States  Circuit  Court  of  Appeals,  7  th  Circuit,  Feb,  23,  1895.) 

Carriers  of  Merchandise  [(1)  p.  565]— Right  to  Limit  Liabih'ty  [(1)  p.  677]— 
Right  to  Contract  as  Private  Carriert— Common  carriers  of  merchandise 
may  make  reasonable  contracts  as  private  carriers,  and  may  limit  their 
liability  accordingly.     {Pare  657.) 

Same — Same— Facts  in  Case  at  Bar. — A  railroad  company,  as  a  com- 
mon carrier  of  merchandise,  entered  into  a  special  contract  in  writing 
with  the  proprietor  of  a  circus  to  haul  a  special  train  consisting  of  cars 
owned  by  the  proprietor  of  the  circus  and  containing  the  circus  property 
and  equipment,  and  also  to  transport  the  performers,  between  certain 
points  at  specified  dates,  and  for  a  charge  considerably  less  than  the 
regular  rate  for  the  transfer  of  passengers  and  freight.  The  contract 
provided  that  in  consideration  of  the  reduced  rate  and  the  increased  risk 
to  the  property  of  the  railroad  company  in  running  such  special  train,  the 
company  should  not  be  held  liable  for  any  damage  to  the  persons  or 
property  of  the  circus  company  from  whatever  cause  arising.  The  rail- 
road company  did  not  regularly,  or  as  a  custom,  haul  such  special  trains 
of  private  cars,  or  hold  itself  out  to  transport  persons  and  animals  and 
freight  upon  the  same  trains.  Held,  that,  under  the  circumstances  of  this 
case  the  railroad  company,  in  conveying  the  property  of  the  circus  by 
such  special  train,  acted  as  a  private,  and  not  as  a  common  carrier,  and 
that  as  such  private  carrier  it  might  lawfully  make  the  contract  providing 
against  liability  for  damage  or  injuries,  and  that  such  contract  was  bind- 
ing upon  the  parties.    {Page  658.) 

In  error  to  the  circuit  court  of  the  United  States  for  the 
northern  division  of  the  northern  district  of  Illinois. 

The  facts  in  this  case  are  fully  and  properly  stated  in  the 
brief   of  counsel  for  plaintiff  in   error,  as  follows:  **  This  is 
a  writ  of  error  prosecuted  by  the  Chicago,  Mil- 
waukee  &  St.  Paul  Railway  Company,  defendant  ** 

below,  to  reverse  a  judgment  of  $8000  recovered  against  it  in 
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the  lower  court  by  Benjamin  F.  Wallace,  the  plamtiff  below, 
for  loss  and  injury  to  certain  property  comprising  part  of  the 
belongings  and  equipment  of  a  circus  owned  by  Wallace,  and 
for  the  loss  of  performances  of  the  circus  caused  by  two  separ- 
ate accidents  happening  upon  the  railroad  company's  road, 
^hile  it  was  transporting  the  circus  in  a  special  train  com- 
posed of  cars  belonging  to  Wallace.  Plaintiff's  declaration  is 
in  trespass  on  the  case  for  negligent  violation  by  defendant  of 
its  duty  as  a  common  carrier.  It  contains  two  counts:  The 
first  count  avers  that  on  the  7th  day  of  July,  1892,  the  de- 
fendant was  possessed  of  and  operating  a  certain  railroad  and 
railroad  tracks  in  the  states  of  Wisconsin  and  Iowa,  and  was 
operating  and  controlling  certain  locomotive  power  and 
•engines  upon  and  along  its  said  railroad  and  tracks;  that  the 
plaintiff  was  the  owner  of  a  certain  circus  known  and  described 
as  the  *  Cook  &  Whitby  Circus,*  consisting,  besides  employes, 
of  a  large  number  of  horses,  wagons,  tents,  harnesses,  and  a 
large  quantity  of  other  property,  effects,  and  paraphernalia, 
and  was  also  the  owner  of  twenty-four  cars;  that  on  the  said 
7th  day  of  July,  1892,  at  the  city  of  Prairie  du  Chien,  in  Wis- 
consin, the  defendant  then  and  there  received,  as  common 
carrier,  the  aforesaid  twenty-four  cars  of  the  plaintiff,  con- 
taining the  aforesaid  property  and  effects  of  the  plaintiff, 
constituting  said  Cook  &  Whitby's  Circus,  and  the  people 
connected  therewith,  to  be  safely  transported  to  the  town  of 
Maquoketa,  state  of  Iowa,  and  to  be  safely  delivered  there  to 
the  plaintiff  on  the  8th  day  of  July,  before  9  o'clock  of  the 
forenoon  of  that  day. 

The  plaintiff  avers  that  it  was  the  duty  of  the  defendant  to 
provide  safe,  strong,  and  efficient  locomotive  power  for  the 
trransportation  of  said  cars,  with  the  property  and  effects  of 
the  Cook  &  Whitby  Circus,  and  it  was  also  the  duty  of  the 
defendant  to  construct  and  maintain  its  tracks  and  roadbed, 
at  and  near  the  station  known  as*  Sny  Magill,*  in  the  state  of 
Iowa,  in  a  safe  and  suitable  condition;  that  the  defendant 
negligently  failed  to  provide  strong  and  efficient  locomotive 
power,  and  negligently  failed  to  construct  and  maintain  its 
tracks  and  roadbed  in  a  safe  and  suitable  condition  at  said 
point  near  Sny  Magill,  and  that  in  consequence  four  of  said 
cars  were  damaged,  twenty-four  horses  killed,  other  horses 
injured,  and  a  large  amount  of  harness  was  damaged;  also  that 
by  reason  of  the  accident  plaintiff  was  prevented  from  giving 
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performances  of  the  cirous,  which  he  had  advertised,  in  the 
vicinity  of  the  town  of  Maquoketa  and  the  city  of  Daven- 
port, in  the  state  of  Iowa,  and  thereby  lost  the  profits  he 
would  have  made  had  he  been  able  to  give  said  performances. 

The  second  count  of  the  declaration  avers  that  on  the  6th 
day  of  July,  1892,  the  defendant  was  possessed  of  and  operat- 
ing and  controlling  a  certain  railroad  and  railroad 
tracks  in  the  state  of  Wiconsin,  and  operating  and  I[^.****'^'' 
controlling  certain  steam  locomotive  power  and 
engines  upon  and  along  the  said  railroad  and  railroad  tracks; 
that  upon  said  day  the  defendant,  at  the  city  of  Richland 
Center,  in  the  state  of  Wisconsin,  received  as  a  common 
carrier  the  aforesaid  twenty-four  cars  of  the  plaintiff,  con- 
taining all  the  aforesaid  property  and  effects  of  plaintiff, 
constituting  said  Cook  &•  Whitby's  Circus,  to  be  trans- 
ported, by  means  of  fit  and  adequate  locomotive-engine 
power  to  be  furnished  by  the  defendant,  over  the  railroad  and 
tracks  aforesaid,  from  said  city  of  Richland  Center,  in  the 
state  of  Wisconsin,  to  the  said  city  of  Prairie  du  Chien,  in  the 
state  of  Wisconsin,  and  to  deliver  the  same  at  Prairie  du 
Chien  on  the  7th  day  of  July,  1892,  at  or  before  the  hour  of 
9  o'clock  in  the  forenoon  of  that  day;  that  it  was  the  duty  of 
the  defendant  to  have  provided  safe  and  proper  appliances  at 
a  certain  switch  located  at  and  near  a  point  south  of  said 
Richland  Center,  and  to  keep  proper  and  sufficient  lights  and 
signals  placed  at  and  near  said  switch  to  indicate  whether  said 
switch  was  open  or  closed;  that  the  defendant  negligently 
failed  and  omitted  to  perform  its  duty  in  this  regard,  and  that 
by  reason  thereof  the  locomotive  hauling  plaintiff's  cars  was 
derailed;  that  the  defendant  failed  to  proceed  with  due  and 
proper  diligence  to  get  its  locomotive  engine  back  onto  the 
main  track,  and  that  in  consequence  plaintiff's  cars  were 
delayed  so  long  that  they  did  not  reach  the  city  of  Prairie  du 
Chien  in  time  to  give  performances  which  had  been  adver- 
tised there.  The  defendant  pleaded  the  general  issue  to  the 
entire  declaration,  and  afterwards  a  special  plea  to  the  juris- 
diction of  the  court,  which  was  subsequently  stricken  from  the 
files  by  order  of  the  court. 

**  On  the  trial  it  appeared  that  the  plaintiff's  cars  and  prop- 
erty were  hauled  by  the  defendant  under  a  special  contract 
made  and  executed  June   i,  1892,  by  the  railroad  company 
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and  by  the  plaintiff,  Wallace,  through  their  duly  authorized 
agents.     This  special  contract  reads  as  follows : 

'*  '  This  agreement,  made  and  entered  into  this  1st  day 
of  June,  A.D.  1892,  by  and  between  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company,  party  of  the  first  part,  and 
Cook  &  Whitby  Circus,  party  of  the  second  part,  witnesseth : 
The  party  of  the  first  part  agrees  to  run  a  special  train,  con- 
sisting of  ten  flat  cars,  six  stock  cars,  six  passenger  cars,  two 
advertising  cars,  in  all  twenty-four  cars,  to  be  furnished  by 
the  party  of  the  second  part,  to  run  between  as  below,  and 
as  below : 

Leaving: 

Shakopee  to  Hastings,  June  29th •  •.•.$180 

Hastings  to  Redwing,  June  30th • . ...  180 

Redwing  to  Faribault,  July  1st 180 

Faribault  to  Decorah,  July  2d 225 

Decorah  to  Boscobel,  July  4th 200 

Boscobel  to  Richland  Center,  July  5th 180 

Richland  Center  to  Prairie  du   Chien,  July  6th 200 

Prairie  du  Chien  to  Maquoketa,  July  7th 200 

Maquoketa  to   Davenport,  July  8th 180 


n   t 


Deliver  to  Chicago,  Rock  Island  &  Pacific  Railway  at 
Davenport,  wljere  they  leave  our  line,  and  carry  on  said 
special  train,  as  before  described,  the  circus  property  of  said 
party  of  the  second  part,  together  with  the  people  properly 
connected  therewith,  so  far  as  the  same  shall  be  loaded  on 
said  train.  The  said  train  to  be  run  so  as  to  arrive  at  its 
several  destinatfons  at  or  about  6  o'clock  in  the  morning, 
provided  the  same  shall  be  loaded  and  ready  to  start  in 
time  to  reach  its  several  destinations  at  said  hour.  In  con- 
sideration thereof  the  said  party  of  the  second  part  hereby 
agrees  to  pay  to  the  said  party  of  the  first  part  the  sums  as 
specified  above  per  day  in  advance,  (which  said  sum  is  a  reduc- 
tion from  the  usual  and  regular  rates  charged  by  said  party  of 
the  first  part  for  transportation  services  of  the  kind  and  nature 
above  specified)  the  sum  to  be  paid  to  the  agent  of  the  said 
party  of  the  first  part  at  the  station  from  which  the  next  suc- 
ceeding run  is  to  be  made,  it  being  mutually  understood  that  no 
charge  will  be  made  for  the  use  of  train  or  trainmen  on  Mon- 
days, when  the  runs  for  those  days  are  made  on  the  Sunday 
immediately  preceding;  and  said  party  of  the  second  part  also 
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agrees  to  load  and  unload  said  cars.  In  consideration  of  the 
agreement  of  the  said  party  of  the  first  part  to  run  said  special 
train  as  above  specified,  and  at  and  for  the  reduced  rates 
above  named,  and  also  in  consideration  that,  by  the  running 
of  said  special  train  as  above  specified,  the  said  party  of  the 
first  part  increases  the  risks  and  dangers  of  operating  its  rail- 
way, and  subjects  its  own  property  to  a  greater  liability  of 
being  damaged,  and  in  further  consideration  of  the  premises^, 
said  party  of  the  second  part  does  hereby  covenant  and  agree 
to  release  and  discharge  said  party  of  the  first  part  of  and  from 
any  and  all  liabilities  for  claims  and  damages  of  every  name 
and  nature,  by  reason  or  on  account  of  any  accident  or  in- 
jury, from  whatever  cause,  that  may  occur  to,  or  may  be 
suffered  or  sustained  by,  any  one,  or  all,  of  the  persons  com- 
posing or  attached  to  said  circus  company,  or  to  the  cars  or 
other  property  of  said  party  of  the  second  part,  while  in  or  on 
said  train  or  upon  any  of  the  premises  belonging  to  or  used 
by  said  party  of  the  first  part,  or  by  reason  or  on  account  of 
any  delays  that  may  occur  in  the  running  of  said  special  train, 
or  by  failure  to  reach  the  several  points  of  destination,  at  the 
specified  time.  And,  in  and  for  the  consideration  last  above 
mentioned,  said  party  of  the  second  part  does  hereby  further 
covenant  and  agree  that  he  will  protect,  and  forever  hold  free 
and  harmless,  the  said  party  of  the  first  part,  from  any  and 
all  damages  or  claims  for  damages,  that  he  or  they  may  sus- 
tain or  incur  by  reason  of  any  accident  or  injury  that  may 
happen  to  or  be  received  by  any  one  or  more  of  the  several 
persons  composing  or  attached  to  said  circus  company,  or  per- 
mitted by  said  party  of  the  second  part  to  ride  upon  said 
train,  or  upon  any  of  the  premises  belonging  to  or  used  by 
said  party  of  the  first  part.  J.  H.  HiLAND,  for  the  Chicago, 
Milwaukee  &  St.  Paul  R.  Co.  J.  M.  Hamilton,  for  Cook 
&  Whitby.* 

'*  The  plaintiff  offered  evidence  tending  to  show  that  at  a 
point  -near  Sny  Magill,  on  the  defendant's  road,  and  while 
plaintiff's  special  train  was  being  transported  from 
Prairie  du  Chien    towards    Maquoketa,   certain   of  JJ"*^  *•■*'■" 
plaintiff's  cars  were  derailed  and  thrown  down  an 
embankment;  that  as  a  result  twenty-four  horses  belonging 
to  plaintiff  were  killed  outright,  and  four  others  died  after- 
wards from  injuries  received,  and  about  forty  other  horses 
were  permanently  injured ;  also  that  serious  injury  was  done 
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to  a  large  number  of  sets  of  harness  belonging  to  the  plaintiff, 
as  well  as  to  the  cars  derailed,  and  that  the  plaintiff  was  pre- 
vented from  giving  and  lost  probable  profits  of,  performances 
of  his  circus  at  Maquoketa  and  Davenport,  which  he  had  ad- 
vertised at  considerable  expense.  Plaintiff's  evidence  tended 
to  show  that  the  derailment  was  caused  by  defective  roadbed 
at  the  point  of  accident,  and  by  reason  of  the  fact  that  the 
locomotive  used  to  haul  plaintiff's  train  of  cars  was  light  and 
of  insufficient  power.  Plaintiff's  evidence  also  showed  that, 
on  the  evening  of  the  7th  of  July,  plaintiff's  special  train, 
after  starting  from  Richland  Center  towards  Prairie  du  Chien, 
was  stopped  by  reason  of  the  engine  running  off  the  track  at 
a  misplaced  switch  a  short  distance  out  of  Richland  Center; 
that  this  accident  caused  a  delay  of  several  hours,  and  there- 
by prevented  the  plaintiff  from  giving,  and  lost  probable 
profits  of,  performances  at  Prairie  du  Chien,  which  he  had 
advertised  at  considerable  expense.  His  evidence  tended  to 
show  that  the  accident  was  caused  by  negligence  of  the  de- 
fendant, and  that  the  delay  was  greatly  aggravated  by  the 
failure  of  the  defendant  to  take  proper  steps  for  replacing  the 
locomotive  upon  the  track.  At  the  close  of  the  plaintiff's 
case,  defendant  moved  the  court  to  instruct  the  jury  to  re- 
turn a  verdict  for  the  defendant,  which  motion  was  overruled 
by  the  court,  and  an  exception  to  the  ruling  duly  taken. 

**  The  testimony  of  the  defendant  tended  to  show  that  the 
accident  at  Sny  Magill  was  not  caused  by  the  defective  con- 
dition of  the  roadbed,  or  by  reason  of  insufficient  power  in 
the  locomotive  used  in  the  hauling  of  plaintiff's  cars,  but  was 
caused  by  the  breaking  of  an  axle  under  one  of  plaintiff's  cars; 
and  that  the  accident  to  the  switch  at  Richland  Center,  and 
the  delay  there,  was  not  caused  by  any  neglect  or  misconduct 
of  the  defendant  or  its  servants.  At  the  close  of  the  evidence, 
the  defendant  requested  the  court  to  give  certain  written 
charges  to  the  jury,  instructing  them  that  the  defendant  was 
not  a  common  carrier,  or  subject  to  the  liabilities  of  a  common 
carrier,  in  accepting  and  transporting  plaintiff's  train  of  cars, 
and  the  property  therein  contained ;  that  the  defendant  was 
therefore  not  restrained  or  controlled  by  rules  applicable  to 
contracts  made  by  common  carriers  in  the  transaction  of  their 
ordinary  business;  and  that  the  agreement  releasing  and  dis- 
charging the  defendant  from  any  and  all  liability  for  claims 
and  damages,  of  whatsoever  nature,  must  control  the  rights 


^R  Cm?^']         carriers  of  merchandise  657 

C,  M.  &  St.  p.  Ry.  Go.  «.  Wallace       Limiting  LiabiUty 

of  the  parties,  and  should  be  enforced  in  favor  of  the  defend- 
ant. The  court  refused  ail  these  requests,  to  which  rulings 
exceptions  were  duly  taken.  The  court,  in  substance,  in- 
structed the  jury  that  the  clause  of  the  special  contract  exon- 
erating defendant  from  all  responsibility  for  loss  or  damage  to 
plaintiff's  property  from  any  cause  whatever  was  contrary  to 
public  policy,  and  void,  in  so  far  as  it  covered  loss  or  damage 
occasioned  by  the  gross  negligence  of  the  defendant  or  its 
servants,  but  was  valid  in  all  other  respects;  that  if  the  jury 
found  from  the  evidence  that  the  defendant  was  guilty  of  gross 
negligence  in  not  furnishing  sufficient  motive  power  and  in 
not  keeping  its  roadbed  in  proper  condition,  and  that  the 
damage  to  plaintiff  was  caused  thereby,  they  should  find  for 
the  plaintiff,  notwithstanding  the  clause  in  the  special  contract 
exonerating  defendant  from  liability.  The  jury  thereupon 
brought  in  a  general  verdict  for  the  plaintiff  for  $8000,  and 
the  court,  after  overruling  defendant's  motion  for  a  new  trial, 
entered  judgment  on  the  verdict,  and  from  that  judgment 
the  plaintiff  in  error,  the  defendant  below,  prosecutes  this  writ 
of  error." 

Edwin  Walker  and  J,  Ralph  Dickinson,  for  plaintiff  in  error. 
William  H.  Barnum,  for  defendant  in  error. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  BUNN, 
District  Judge. 

BUNN,  District  Judge  (after  stating  the  facts). — Proper 
assignments  of  error  having  been  made  by  plaintiff  in  error, 
the  main  question  in  this  court,  as  it  was  below,  is  whether  the 
railroad  company,  in  carrying  the  plaintiff's  circus  people, 
animals,  and  outfit,  under  the  special  contract  in  ^ 

•  J  J    ^i_  \    ^'  e  Common  and 

evidence,  assumed  the  relation  of  a  common  car-  priTite car- 
rier for  hire.     If  it  did,    then   the  verdict   must  rier-Dutino- 
stand.     If  it  did  not,  then  the  contract  itself  was  ''^■* 
a  good  defence  to  the  action ;  and  the  whole  case  seems  to 
depend  upon  this  question.     The  court  is  of  opinion  that  the 
railroad  company  had  a  right  to  make  the  contract  with  the 
defendant  in  error ;  that  the  contract  was  not  against  public 
policy,  but  was  valid  and  binding  upon  the  parties  who  made 
it,  according  to  its  terms  and  conditions.     The  railroad  com- 
pany is  charged  in  the  declaration  as  a  common  carrier  of  the 
persons  and  property  named  in  the  contract,  but  the  contract 
itself  is  wholly  ignored,  and  the  declaration  framed  as  though 
2  (N.  8.)  A.  &  E.  U.  Cas.— 42 
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no  contract  had  ever  been  made.  If  the  plaintiff  had  the  right 
thus  to  disregard  the  contract,  and  sue  the  railroad  company, 
as  a  common  carrier,  the  recovery  must  stand,  because  in  that 
case  the  company  would  be  liable  for  any  defect  in  its  roadbed 
which  common,  or  even  extraordinary,  prudence  and  foresight 
could  remedy.  It  would  also  be  liable  for  the  negligence  of 
its  own  employes,  and  for  any  insufficiency  in  the  engine  or 
engines  employed  to  move  the  plaintiff's  cars,  which  ordinary 
prudence  and  foresight  may  have  remedied.  But  if  the  com- 
pany, in  carrying  the  plaintiff's  property  under  the  contract 
and  in  the  circumstances  in  which  the  undertaking  was  entered 
into,  was  not  acting  as  a  common  carrier  of  the  plaintiff's 
goods,  but  in  the  capacity  of  an  ordinary  private  carrier  for 
hire,  then  the  company  had  the  right  to  make  the  contract, 
and  both  parties  will  be  bound  by  its  terms. 

That  the  company,  in  cany ing  the  goods  under  the  contract, 
was  a  private,  and  not  a  common  or  public,  carrier,  is  the 
conclusion  which  the  court  has  reached.  There  was  no  evi- 
dence offered  that  the  railroad  company  had  ever  carried  sim- 
wheo  conmoB  ilar  goods  for  Wallace  before  in  his  own  private 
fftrrier  by        ^^^.g   ^j.  ^j^^^  j^  j^^^j  g^^j.  carried  or  held  itself  out 

costrftct  be- 

comes  priTftte  to  Carry  goods  in  that  manner  for  others,  and  there 
carrier.  Js  no  presumption  that  railroad  companies  would 

do  so.  We  know  from  common  observation  that  they  do  not 
hold  themselves  out  as  common  carriers  of  wild  and  domestic 
animals  to  be  transported  in  the  private  cars  of  the  owners, 
and  loaded  in  a  manner  agreeable  to  the  owners;  persons, 
animals,  horses,  and  other  property  being  carried  upon  the 
same  train,  which  is  operated  at  irregular  times  and  seasons, 
at  the  convenience  of  the  owners  of  such  cars.  They  ordi- 
narily operate  their  freight  trains  and  passenger  trains  separ- 
ately, and  upon  time  schedules  prepared  in  advance  by 
experts  for  the  company,  and  with  a  view  to  reduce  the  dan- 
ger of  accident  to  a  minimum.  Here  was  a  special  contract  in 
writing,  wholly  different  from  the  ordinary  bill  of  lading,  pro- 
viding for  the  hauling  of  a  special  train  of  cars,  belonging 
wholly  to  the  defendant  in  error,  to  be  loaded  as  he  pleased 
with  persons,  wild  animals,  domestic  animals,  and  other  prop- 
erty, and  to  be  run  on  special  time,  the  hours  of  departure  to 
depend  upon  the  time  when  the  plaintiff  should  have  his  cars 
loaded  and  ready  to  start.  Wallace  was  to  be  wholly  respon- 
sible for  the  loading  and  the  unloading  as  well  as  for  the  care 
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of  the  property  while  in  transit,  the  only  duty  of  the  railroad 
company  being  to  haul  the  cars. 

Another  significant  provision  of  the  contract  is  that  the  prop- 
erty was  to  be  carried  at  greatly  reduced  rates,  in  consideration 
of  which  the  plantiff  was  to  assume  all  the  risks  of  accidents, 
releasing  the  company  therefrom.  If  this  provision  SAne-carry- 
of  the  contract,  as  no  doubt  it  was,  was  binding  ins  »t  reduced 
upon  the  railroad  company,  why  not  upon  the  orchangit"*' 
plaintiff?  The  obligation  was  mutual.  Why  could  carrier's  char- 
not  the  railroad  company  say:  **  You  wish  your  **'•''• 
property  carried  in  your  own  private  cars,  which  is  contrary 
to  our  usual  rules  and  regulations,  and  at  greatly  reduced 
rates.  You  wish  your  entire  circus  troupe,  horses,  animals, 
and  all  the  paraphernalia  and  accompaniments  of  a  circus, 
carried  for  less  money  than  at  our  rates  as  common  carriers  it 
would  cost  you  to  have  the  persons  alone  of  your  company 
transported,  and  you  desire  that  they  be  carried  at  special 
times,  also  contrary  to  our  rules  as  common  carriers,  and  which 
materially  increases  risks  in  our  business.  Now,  here  are  our 
roadbed  and  our  engines.  They  have  answered  our  own  pur- 
poses of  transportation  fairly  well.  If  you  wish  to  take  upon 
yourself  all  risk  of  damage  by  accident,  we  will  accept  your 
proposition,  and  carry  at  the  rates  proposed."  There  is 
nothing  unlawful  in  this,  unless  we  assume  that  the  railroad 
company  cannot  carry  property  or  persons  at  all,  except  as 
common  carriers,  which  is  against  all  rule  and  precedent. 

No  common  carriers  undertake  to  carry  every  species  of 
property,  in  respect  to  which  they  have  not  held  themselves  out 
as  common  carriers.     They  may  contract  as  private  „.  ^,  ^ 

J    •      4.U    4.  i\.  1  Bight  of  com- 

carriers,  and  m  that  case  they  may  make  any  rea*  ^oa  carrier 
sonable  contract.     The  railroad  as  a  common  carrier  ^  coatraet  as 
could  out  enter  into  such  a  contract  as  this,  because  ^j^*****^ 
it  cannot  as  a  common  carrier  limit  the  liability  im- 
posed upon  it  from  considerations  of  public  policy.     But  the 
case  is  different  in  respect  to  property  of  which  it  is  not  a  com- 
mon carrier.     If  any  authority  were  needed  upon  so  plain  a 
proposition  it  is  not  difficult  to  find. 

In  Hutchinson  on  Carriers,  (2d  ed.,  §  44)  it  is  stated:  **  A 
common  carrier  may,  however,  undoubtedly  become  a  private 
carrier  or  a  bailee  for  hire,  when,  as  a  matter  of  accommoda- 
tion or  special  engagement,  he  undertakes  to  carry  something 
which  it  is  not  his  business  to  carry.     The  relation  in  such  a 
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case  is  changed  from  that  of  a  common  carrier  to  that  of  a 
private  carrier,  and,  where  this  is  the  effect  of  a  special 
arrangement,  a  carrier  is  not  liable  as  a  common  carrier,  and 
cannot  be  proceeded  against  as  such.** 

Again,  at  section  73,  it  is  stated:  "  And,  even  as  to  such 
carriers  as  are  prima  facie  public  or  common  carriers,  it  may- 
be shown  that  in  the  particular  instance,  or  under  the  circum- 
stances of  the  case,  they  did  not  undertake  to  transport,  and 
are  not  liable  as  common  carriers.'* 

Again,  at  section  56a,  par.  2,  it  is  stated:  "  In  the  second 
place,  in  order  to  charge  one  as  a  common  carrier  of  goods, 
the  goods  in  question  must  be  of  the  kind  to  which  his  busi- 
ness is*  confined.  No  carrier  undertakes  to  carry  all  kinds  of 
goods,  but  only  such  as  are  of  the  description  which  he  pro- 
fesses to  carry.  A  common  carrier  is  therefore  not  liable  as 
such,  where,  by  special  agreement,  as  a  matter  of  accommo- 
dation, merely,  he  undertakes  to  carry  a  class  of  goods  which 
it  is  not  his  business  to  carry..'* 

Again,  at  section  56b,  it  is  stated:  **  Common  carriers  of 
goods  do  not  undertake  to  carry  by  any  or  all  means,  but 
only  by  those  means  or  methods,  and  over  the  route,  to  which 
their  business  is  confined.  *  *  *  And  even  if  a  carrier  should, 
in  a  particular  instance,  undertake,  by  a  special  contract,  to 
carry  goods  by  unusual  and  exceptional  methods  or  routes, 
his  liability  would  be  based  on  his  contract,  and  not  on  the 
ordinary  rules  governing  common  carriers." 

In  the  case  of  Railroad  Co.  v,  Lockwood,  17  Wal.  357,  at 
page  377,  the  court  say:  **  A  common  carrier  may  undoubt- 
edly become  a  private  carrier,  or  bailee  for  hire,  when,  as  a 
matter  of  accommodation  or  special  engagement,  he  under- 
takes to  carry  something  which  it  is  not  his  business  to  carry." 

There  are  also  two  recently  decided  cases,  one  before  the 
supreme  court  of  Michigan,  and  the  other  before  the  suprehie 
judicial  court  of  Massachusetts,  where  a  question  almost 
identical  with  the  one  at  bar  was  adjudged  in  the  same  way. 
Coup  V.  Railway  Co.,  56  Mich,  iii,  18  Am.  &  Eng.  R.  Cas. 
542;  Robertson  v.  Railroad  Co.,  156  Mass.  525. 

The  declaration  charges  the  defendant  specially  as  a  com- 
mon carrier.  The  court  held  that  it  was  not  a  common  carrier 
in  respect  to  the  property  which  it  undertook  to  carry  undei 
the  contract,  but  nevertheless  instructed  the  jury  that:  **  The 
contract  made  it  the  duty  of  the  defendant  to  furnish  reason- 
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able  safe  and  sufficient  motive  power  to  haul  the  cars  of  the 
plaintiff  over  the  specified  portion  of  its  road,  and  the  defen- 
dant will  be  liable  if  it  failed,  while  attempting  to  perform  its 
contract,  to  furnish  such  character  of  engine  or  motive  power, 
and  damage  resulted  therefrom  to  the  plaintiff's  property  or 
business.  And  under  such  contract  defendant  was  bound  to 
have  a  reasonably  safe  roadbed,  over  which  the  cars  and 
property  of  the  plaintiff  could  be  transported.  If  its  roadbed 
was  not  in  a  reasonably  safe  condition,  but  was  out  of  repair, 
so  as  to  be  unsafe  and  dangerous,  and  the  defendant  knew  this 
fact,  or  by  reasonable  diligence  could  have  known  it,  and  the 
-derailment  of  plaintiff's  cars,  and  injury  and  damages  to  his 
property,  was  occasioned  by  such  insufficient  and  insecure 
track  and  roadbed,  then  the  defendant  would  be  liable  for 
such  injury  and  damage."  Thus  allowing  a  recovery  upon  a 
cause  of  action  nowhere  hinted  at  in  the  plaintiff's  declaration. 
The  plaintiff,  if  he  recover,  should  recover  according  to  his 
<leclaration.  Kimball  z/.  Railroad  Co.,  26  Vt.  247;  White  z/. 
Railway  Co.,  2  C.  B.  (N.  S.)  7. 

But  independent  of  this  principle,  we  do  not  think  there  is 
any  middle  ground  upon  which  to  rest  a  recovery  in  this  case. 
The  railroad  company  was  either  liable  as  a  common  carrier 
as  charged  in  the  declaration,  or  it  was  not,  and,  if  not,  then 
the  contract  it  made  with  Wallace,  by  which  he  assumed  the 
risk  of  accident,  was  valid  and  binding.  By  the  contract  the 
•defendant  in  error  assumed  all  risk  from  accident,  and  for  a 
proper  consideration  released  and  exonerated  the  railroad 
■company  from  all  damage  occasioned  thereby.  He  has  got 
what  he  bargained  for,  or,  if  not,  can  sue  upon  his  contract, 
but  he  must  abide  by  its  conditions. 

The  judgment  of  the  court  below  should  be  reversed^  and  the 
cause  retnandedy  with  instructions  to  the  court  below  to  award 
a  new  trial. 
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Thomas  (Anthony  J.)  et  al 

V, 

Lancaster  Mills  of  Clinton,  Mass. 

{Untied  states  Circuit  Court  of  Appeals,  yth  Cifcuit,/an,  6,  1896.) 

Carriers  of  Merchandise  [(1)  p.  565] — Liability  for  Destruction  of  Goods 
Resulting  from  Delay  in  Transportation. — Tlie  mere  fact  that  a  negligent 
delay  by  a  common  carrier  in  the  transportation  of  thegoods  by  a  fire  which 
occurred  during  such  negligent  delay  in  the  transportation,  docs  not 
render  such  delay  an  approximate  cause  of  the  loss;  and  where  the  neg- 
ligent delay  is  the  only  fault  attributable  to  the  carrier,  it  may  be  added, 
whether  under  the  conditions  of  a  bill  of  lading  limiting  the  liability  in 
cases  of  fire,  there  could  be  a  recovery,  as  such  delay  would  not  of 
itself  produce  the  loss,  there  being  no  casual  connection  between  the 
negligent  act  and  the  injury.     {Page  666.) 

Same — Limitation  of  Liability  [(1)  p.  677] — Exemption  from  Liability  for 
Loss  Resulting  from  own  Negligence  [(2)  p.  682]. — A  common  carrier  can- 
not contract  for  exemption  from  liability  occasioned  by  its  own  negli- 
gence. Therefore,  a  stipulation  in  a  bill  of  lading  which  exempts  the 
carrier  from  liability  for  loss  while  the  property  is  in  transit,  or  at  places 
of  transshipment,  does  not  relieve  the  liability  of  the  carrier  for  loss  re- 
sulting from  its  negligent  exposure  of  the  property  during  a  negligent 
delay  in  transportation,  especially  where  the  dangers  are  such  that 
ordinary  foresight  should  have  guarded  acjainst  them.     {Page  667.) 

Same — Destruction  of  Property  at  Place  of  Transshipment — Liability  of 
Company  In  Case  at  Bar. — A  railway  company  received  for  transporta- 
tion some  cotton,  which  it  placed  npon  river  barges  for  carriage  to  an- 
other city  where  it  was  to  be  placed  on  its  cars.  By  direction  of  the 
company,  the  barges  containing  this  cotton  were  detained  a  mile  or  two 
below  the  place  exclusively  used  for  the  delivery  of  freight  consigned  to 
the  company,  and  at  which  point  the  main  channel  of  the  river  was 
closer  to  the  shore  than  to  any  other  point  in  the  vicinity,  so  that  pass- 
ing steamers  there  came  closer  to  the  shipping  than  at  other  points. 
The  congestion  of  shipping  at  that  point  had  the  effect  to  place  the 
barge  farther  out  in  the  river  than  ordinarily,  and  so  closer  to  the  pass- 
ing steamers.  The  prevailing  winds  at  that  season  of  the  year  were* 
from  the  steamers  towards  the  barges,  and  the  barges  were  exposed  on 
the  other  side  to  sparks  from  passing  trains  upon  the  high  bank  of  the 
river.  After  the  barges  had  been  moored  at  this  point  and  thus  ex- 
posed to  sparks  from  the  trains  and  passing  steamers  for  17  days,  the 
cotton  caught  fire  from  a  passing  steamer.  Held,  that  the  company 
wrongfully  and  negligently  exposed  this  cotton  to  danger  by  placing  it 
in  such  an  exposed  position,  and  was,  therefore,  liable.     {Page  669.) 

Appeal  from  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Illinois.     Affirmed. 
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The  Cairo  Division  of  the  Wabash,  St.  Louis  &  Pacific 
Railway,  extending  from  Cairo,  III.,  to  Tilton,  III.  (herein- 
after termed  the  railway  company),  was,  from  and  after  the 
22d  day  of  April,  1885,  operated  by  the  appellants  as 
receivers,  under  appointment  by  the  circuit  court  of 
the  United  States  for  the  southern  district  of  Illinois,  in  a 
suit  brought  in  that  court  for  the  foreclosure  of  a  mortgage 
upon  that  division  of  the  railroad.  In  the  course  of  such  op- 
eration the  receivers  employed  an  agent  at  Memphis,  Tenn., 
to  secure  shipments  of  property  for  transportation  over  the 
line  of  railway  in  question.  Such  agent  had  authority  to  em- 
ploy steamboat  and  barge  lines  to  transport  cotton  from 
Memphis  and  other  points  on  the  Mississippi  river  to  Cairo, 
under  bills  of  lading  issued  by  him  as  such  agent,  contracting 
for  transportation  from  the  point  of  shipment  to  the  final  des- 
tination at  the  mills  or  factories  in  the  East.  He  also  had 
authority  to  contract  for  the  shipment  of  cotton  from  Mem- 
phis to  its  final  destination  at  the  East  by  all-rail  transporta- 
tion. In  November  and  in  the  early  days  of  December,  1886, 
the  corporation,  Lancaster  Mills,  purchased,  through  William 
Bowles  &  Sons,  of  Memphis,  Tenn.,  one  thousand  bales  of 
cotton,  which  were  delivered  to  the  agent  of  the  receivers  for 
shipment  to  Clinton,  Mass.,  and  for  which  the  agent  gave 
through  bills  of  lading  to  William  Bowles  &  Sons.  The  sev- 
eral bills  of  lading  were  of  like  tenor  and  effect,  and  acknowl- 
edged the  receipt  in  apparent  good  order  of  the  bales  of 
cotton  referred  to  marked  **L.  T.  i/300/B/c.  To  order. 
Clinton,  Mass.  Notify  Lancaster  Mills.  River  to  Cairo. 
From  Memphis  to  Clinton,  Mass.  Cotton.  Per  100  pounds, 
58c." 

The  bill  of  lading  recites  that  the  packages  are  to  be  trans- 
ported by  the  railway  company  in  question,  and  forwarding 
lines  with  which  it  connects,  until  the  said  goods  and  mer- 
chandise shall  have  reached  the  point  named  in  the  contract, 
upon  certain  terms  and  conditions  stated.  The  only  condi- 
tion necessary  to  be  noticed  here  is  that  the  railway  company 
and  forwarding  lines  shall  not  be  liable  for  *'  loss  or  damage 
to  any  article  or  property  whatever  by  fire  or  other  casualty 
while  in  transit,  or  while  in  depots  or  other  places  of  trans- 
shipment, or  at  depots  or  landings  at  points  of  delivery,  nor 
for  loss  or  damage  by  fire,  collision,  or  the  dangers  of  naviga- 
tion, while  on  the  seas,  rivers,  lakes,  or  canals.''     Seven  hun- 
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dred  bales  of  the  cotton  mentioned  were  loaded  at  Memphis 
under  shipping  instructions  given  by  the  agent  of  the  railwaj' 
upon  Barge  49  between  December  2d  and  December  gth,  and 
constituted  part  of  2072  bales  of  cotton,  the  cargo  of  the 
barge.  The  bill  of  lading  issued  by  the  owners  of  the  barge 
affirmed  that  they  were  shipped  by  the  agent  of  the  railway 
company,  to  be  delivered  without  delay  (the  dangers  of  navi- 
gation, fire,  explosion,  and  collision  excepted),  at  the  port  of 
Cairo,  111.,  to  the  railway  company  or  assigns.  This  bai^e 
was  in  all  respects  a  carrier  of  the  first  class,  well  manned  and 
carefully  constructed  to  guard  against  fire,  as  were  also  the 
steamboat  and  other  barges,  which  proceeded  together.  The 
steamboat  R.  S.  Hayes,  with  five  barges  in  tow,  including 
Barge  49,  arrived  at  the  port  of  Cairo  at  midnight,  between 
the  loth  and  i  ith  days  of  December,  occupying  in  transit  the 
usual  time  of  about  48  hours,  and  tied  up,  with  the  barges  in 
tow,  at  the  public  levee  at  the  foot  of  Tenth  street.  The 
usual  place  for  the  receipt  of  cotton  by  the  railway  company 
was  at  North  Cairo,  a  mile  and  a  half  up  the  Ohio  river  from 
the  city  of  Cairo.  There  was  dispute  whether  the  Hayes 
tied  up  at  Cairo  and  did  not  proceed  to  North  Cairo  on  ac- 
count of  ice  in  the  river,  or  because  of  orders  of  the  railway 
company.  The  steamer,  with  her  barges,  remained  at  Cairo 
until  the  28th  day  of  December,  when  the  steamer  caught 
fire,  which  was  communicated  to  Barge  49,  and  the  cargo  of 
cotton  destroyed.  There  was  also  dispute  whether  this  de- 
lay of  17  days  was  caused  by  the  refusal  of  the  railway  com- 
pany to  take  the  cotton,  owing  to  the  congestion  of  cotton 
freight  at  that  time,  or  because  of  ice  in  the  river. 

There  was  also  evidence  proving  that  certain  sums  of  money 
were  paid  by  the  agent  of  the  railway  company  at  Memphis 
to  the  shippers,  and  it  was  in  dispute  whether  such  payments 
were  as  rebate  in  freight  rates,  or  for  assumption 
fiiuied^"'  °^  ^^^  marine  risk  upon  the  cotton  between  Mem- 
phis and  Cairo.  The  Lancaster  Mills  had  insured 
this  cotton  with  the  insurance  Company  of  North  America. 
On  June  2,  1887,  the  Lancaster  Mills  filed  in  the  court 
below  its  intervening  petition,  in  its  own  behalf,  and  for  its 
own  use  and  benefit,  seeking  to  recover  the  amount  of  the 
loss.  In  May,  1892,  after  payment  to  it  by  the  insurance 
company  of  the  amount  of  the  loss,  it  filed  its  amended  inter- 
vening petition,    for  the  use  of  th^  insurance  company,  in 
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which  it  is  alleged  as  ground  for  recovery  **  that  the  loss  of 
the  cotton  by  said  fire  was  the  result  of  carelessness  and  neg- 
ligence and  delay  of  said  receivers  of  said  Cairo,  Vincennes, 
and  Chicago  lines,  while  the  said  cotton  was  in  their  possession 
in  course  of  transportation,  in  pursuance  of  the  contract  of 
transportation  aforesaid."  The  answer  alleged,  with  other 
defenses  not  necessary  to  be  stated,  that  the  destruction  of 
the  cotton  was  without  negligence  or  carelessness  upon  the 
part  of  the  receivers ;  that  it  was  not  then  in  the  custody  or 
under  the  control  of  the  receivers,  but  was  in  the  custody  and 
under  the  control  of  the  Mississippi  Valley  Transportation 
Company,  the  owner  of  the  steamboat  and  barges,  and  was 
in  transit  by  said  company's  line,  and  claimed  exemption 
under  the  conditions  in  the  bill  of  lading  referred  to.  On  the 
1st  day  of  November,  1894,  the  court  below  decreed  in  favor 
of  the  petitioners  that  the  receivers  of  the  railway  company  pay 
to  the  Insurance  Company  of  North  America  the  sum  of  $47,- 
468.30,  the  value  of  the  cotton  destroyed ;  from  which  decree 
this  appeal  is  taken. 

John  M,  Butler,  for  appellants. 
John  F.  Lewis,  for  appellee. 

Before  WOODS  and  JENKINS,  Circuit  Judges,  and  Baker, 
District  Judge. 

Jenkins,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

We  do  not  find  it  needful  to  determine  the  disputed  ques- 
tion of  fact  whether  the  sums  paid   to  the  shippers  by  the 
agent  of  the  railway  company  were  in  rebate  of 
freight,  or  in  consideration  of  the  assumption  by  i»»»*«rf»i 
the  shippers  of  the  marine  risk  between  Memphis  pMged. 
and  Cairo,  nor  to  say  whether  the  receipts  given 
by  ^he  shippers  upon  such  payments  were  altered  after  deliv- 
ery, or  were  procured  by  fraudulent  means,  since  our  judg- 
ment must  proceed  upon  other  facts  which  are  undisputed,  or 
abundantly  established  by  the  evidence.     Nor  do  we  need  to 
consider  the  interesting  question  discussed  at  the  bar,  whether, 
under  the  act  of  March  27,  1874,  (Rev.  St.  111.  1881,  c.  27, 
§  i)  that  **  whenever  any  property  is  received  by  a  common 
carrier  to  be  transported  from  one  place  to  another  within  or 
without  this  state,  it  shall  not  be  lawful  for  such  carrier  to 
limit  his  common-law  liability  safely  to  deliver  such  property 
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at  the  place  to  which  the  same  is  to  be  transported,  by  any  stip- 
ulation or  limitation  expressed  in  the  receipt  given  for  such  prop- 
erty,** it  was  competent  for  the  railway  company  by  contract 
to  relieve  itself  of  its  common-law  liability.  It  was  urged  that 
this  statutory  provision  is  to  be  read  into  the  charter  of  the 
company,  and  is  the  law  of  its  existence,  that  its  charter  is  the 
same  abroad  as  at  home,  and  that  this  company  carried  with 
it  into  Tennessee  this  disability  to  limit  its  liability. 

We  assume  for  the  purpose  of  this  case — without  passing 
any  opinion  upon  the  question — that  the  railway  company, 
Delay  in  truB-  contracting  in  the  state  of  Tennessee,  could  thus 
portatioB-  limit  its  common-law  liabilty,  notwithstanding  the 
Liabiiftjof  statute.  Upon  the  postulate  that  the  railway  com- 
**''  *'*  pany  could  thus  relieve  itself  of  the  marine  risk  be- 

tween Memphis  and  Cairo,  and  upon  the  further  postulate 
that  that  risk  was  assumed  for  a  consideration  by  the  ship- 
pers, the  cotton  was  received  by  the  railway  company  at 
Memphis,  and  shipped  by  river  under  a  through  bill  of  lading 
for  transportation  to  Clinton,  in  the  state  of  Massachusetts, 
over  the  line  of  the  railway  company  and  its  connections,  sub- 
ject to  the  condition  contained  in  the  bill  of  lading  that  the 
railway  company  and  forwarding  lines  connected  therewith 
should  not  be  liable  for  loss  or  damage  by  fire  or  other  casu- 
alty, while  in  transit,  or  while  in  depots  or  other  places  of 
transshipment,  or  at  depots  or  landings  at  points  of  delivery, 
nor  for  loss  or  damage  by  fire,  collision,  or  the  dangers  of 
navigation,  while  on  the  seas,  rivers,  lakes,  or  canals.  The 
cotton  was,  as  to  its  shippers  and  owners,  delivered  into  the 
possession  of  the  railway  company  at  Memphis,  which  em- 
ployed the  River  Transportation  Company  to  take  it  from 
Memphis  and  deliver  it  to  the  railway  company  at  North  Cairo; 
but  it  was  so  in  its  possession  subject  to  the  assumption  of  the 
marine  risk  by  the  shippers  and  owners.  It  arrived  at  Cairo 
at  midnight  between  the  lOth  and  nth  days  of  December, 
and  was  not  delivered  at  North  Cairo  because  the  agents  of 
the  railway  company  directed  its  detention  at  Cairo. 

We  are  satisfied  that  its  enforced  delay  there  for  17  days 
was  caused,  not  by  the  ice  in  the  river,  but  by  the  railway 
company  for  its  own  purposes.  It  is  unnecessary  to  review 
the  evidence.  It  is  sufficient  to  say  that  the  testimony  es- 
tablishes to  our  satisfaction  that  there  was  a  glut  of  freight 
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beyond  the  capacity  of  the  railway  company  to  handle  with 
ordinary  dispatch,  that  the  railway  company  at  Memphis  con- 
tracted to  carry  this  cotton  during  the  period  of  and  with 
knowledge  of  its  inability  to  handle  it  with  proper  dispatch, 
and  that  the  detention  from  the  nth  to  the  28th  of  December 
must  be  attributed  as  a  fault  to  the  railway  company.  This 
conclusion  is  supported  by  the  fact  that,  during  such  deten- 
tion, the  railway  company  agreed  with  the  River  Transporta- 
tion Company  to  a  stipulated  demurrage  for  the  detention  of 
the  barges  after  48  hours  from  their  arrival,  thus  recognizing 
that  the  delay  was  for  its  convenience  and  for  its  own  pur- 
poses. This  delay,  however,  was  not  of  itself  a  proximate 
cause  of  the  destruction  of  the  cotton  by  fire.  The  loss  would 
have  occurred  if  the  barge  had  arrived  at  Cairo  on  the  evening 
of  the  28th  of  December,  immediately  prior  to  the  fire,  and 
had  been  moored  at  the  place  it  occupied.  The  negligent  de- 
lay was,  standing  alone,  a  remote,  and  not  a  proximate,  cause, 
remotely  contributing  to  the  injury  as  an  occasion  or  condi- 
tion. Railway  Company  z/.  Reeves,  10  Wall.  176;  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Commercial  Union  Ins.  Co.,  139  U.  S. 
233;Hoadley  v.  Northern  Transp.  Co.,  115  Mass.  304;  Mor- 
rison V,  Davis,  20  Pa.  St.  171 ;  Goodlander  Mill  Co.  v.  Stand- 
ard Oil  Co.,  24  U.  S.  App.  7,  II  C.  C.  A.  253.  So  that  if 
the  negligent  delay  was  the  only  fault  attributable  to  the  com- 
pany, it  may  be  doubted  whether,  under  the  conditions  of  the 
bill  of  lading  limiting  liability,  there  could  be  a  recovery,  be- 
cause such  delay  did  not  of  itself  produce  the  loss,  there  being 
no  casual  connection  between  the  negligent  act  and  the  in- 
jury. 

For  reasons  ot  public  policy  a  common  carrier  is  not  per- 
mitted, even  by  express  stipulation,  to  exempt  itself  from  loss 
occasioned   by  its  own  negligence.     Phoenix  Ins. 
Co.  V.    Erie  &  W.   Transp.   Co.,  117  U.  S.  322:   ^i^T^""*"*" 
Liverpool  &  G.  W.  Steam  Co.  v.  Phoenix  Ins.  Co., 
129  U.  S.  397,  37  Am.  &  Eng.  R.  Cas.  681 ,  California  Ins. 
Co.  V.  Union   Express  Co.,  133  U.  S.  387,  Constable  v.  Na- 
tional Steamship  Co.,  154  U.  S.  51. 

The  question,  therefore,  is  presented  whether  the  railway 
company,  in  connection  with  or  independently  of  its  negli- 
gent delay,  was  guilty  of  any  act  of  ngeligence  which  may  be 
deemed  an  active,  efficient,  and  availing  cause  of  the  destruc- 
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tion  of  this  cotton.     For,  although  the  immediate  cause  of 
the  loss  was  doubtless  fire  from  the  sparks  from  a 
same-stipv    passing:  Steamer,  yet  if  the  negligence  of  the  rail- 
liability.  Way  Company  concurred  or  mmgled  with  the  im- 

mediate cause  as  an  active  and  sufficiently  proxi- 
mate cause  of  the  loss,  the  carrier  is  not  absolved  from 
responsibility,  notwithstanding  the  stipulated  exemption. 
And  this  is  so,  we  take  it,  because  the  shipper  stipulated  the 
exemption  from  liability  upon  the  part  of  the  carrier  with  re- 
spect to  dangers  attending  the  property  in  the  usual  course 
of  its  carriage.  They  agreed  to  exempt  the  carrier  from 
liability  for  loss  or  injury  by  fire  or  other  casualty  while  the 
property  was  in  transit,  or  while  in  depots  or  other  places  of 
transshipment,  or  at  depots  or  landings  at  points  of  delivery, 
and  from  marine  risks  while  on  the  seas,  rivers,  lakes,  or  canals. 
The  exemption  contemplates  a  continuous  carriage  accord- 
ing to  the  usual  course  of  business,  and  the  dangers  incident 
to  such  carriage.  It,  doubtless,  comprehended  such  usual 
delays  as  attended  transportation  in  the  ordinary  dispatch  of 
business.  It  may  be  doubted  if  the  exemption  included  dan- 
gers incident  to  suspended  transportation  at  the  mere  election 
of  the  carrier.  It  certainly  did  not  contemplate  that  the 
carrier,  during  such  suspended  transportation,  might  negli- 
gently expose  the  cotton  to  dangers  that  ordinary  forecast 
should  have  guarded  against.  In  case  of  delay  by  the  carrier, 
he  is  bound  to  protect  the  property  in  his  charge  from  un- 
reasonable hazards.  He  is  bound  to  guard  it  from  dangers 
which  ought  reasonably  to  be  apprehended.  If  he  fails 
therein,  and  especially  if  he  unnecessarily  exposes  property  to 
apprehended  danger,  he  is  liable,  notwithstanding  the  exemp- 
tion of  the  bill  of  lading,  and  although  his  act  may  not  be  the 
immediate  cause,  but  the  concurring  cause,  of  the  loss. 

There  is  no  certain  agreement  in  the  cases  in  respect  to 
the  ground  upon  which  the  rule  is  based.  Some  assert  the 
negligent  act  of  exposure  to  be  a  proximate  or  concurring 
cause  of  the  loss.  Others,  disregarding  any  question  of  remote, 
concurring,  and  proximate  cause,  place  the  rule  upon  the 
ground  that  the  carrier  shall  not  be  permitted  to  avail  him- 
self 6f  exemption  from  liability  when  his  own  act  has  exposed 
the  property  unnecessarily  to  danger  that  should  reasonably 
have  been  anticipated.  The  latter  ground  seems  to  us  the 
more  logical  and  comprehensive,  avoiding  all  nice  distinction 
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with  respect  to  remote,  concurring,  or  proximate  cause.  It 
places  liability  upon  the  ground  that  the  character  of  insurer 
attaches  to  the  contract  of  carriage,  and  that  the  exemption 
from  liability  contracted  for  is  inoperative  in  case  the  negli- 
gence by  the  carrier  concurs  with  other  causes  to  produce  the 
loss;  or,  in  other  words,  that  the  exemption  contracted  for 
was  from  loss  occasioned  by  the  dangers  incident  to  the 
carriage,  and  not  from  those  which  were  brought  about  by  the 
carrier's  negligence,  that  the  latter  are  not  within  the  intend- 
ment of  the  exemption,  and  therefore  that  the  carrier  stands- 
as  insurer  under  his  common-law  liability,  not  discharged, 
with  respect  to  losses  occasioned  by  his  own  negligence,  by 
any  exemption  in  the  contract  of  carriage.  The  rule,  however, 
upon  whatever  ground  it  may  be  placed,  is  well  settled. 
Williams  v.  Grant,  i  Conn.  487;  Tierney  v.  Railway  Co.,  76 
N.  Y.  306;  Tanner  v.  Railroad  Co.,  108  N.  Y.  623,  32  Am- 
&  Eng.  R.  Cas.  380;  Scott  v.  Hunter,  46  Pa.  St.  195;  Derry 
V,  Flitner,  118  Mass.  133;  McGrew  v.  Stone,  53  Pa.  St.  436; 
Canal  Co.  7a  Tiers,  24  N.  J.  L.  697;  McGraw  v.  Railroad 
Co.,  18  W.  Va.  361 ;  Wolf  v.  American  Express  Co.,  43  Mo. 
421;  Hewett  V.  Railway  Co.,  63  Iowa  612,  18  Am.  &  Eng. 
R.  Cas.  568;  Pent  v.  Railroad  Co.,  59  111.  349;  Railroad  Co^ 
V.  Hoag,  90  111.  339. 

We  find  no  difficulty  in  reaching  the  conclusion  that  the 
railway  company,  during  the  period  of  negligent  delay,  wrong- 
fully and  negligently  exposed  this  cotton  to  danger. 
The  Ohio  river,  at  Cairo,  was  the  seat  of  an  active  wmcim  showiDg 
commerce.  The  cotton  should  have  been  delivered  ■•«"«»■••. 
to  and  received  by  the  railway  company  at  North 
Cairo,  a  place  for  the  exclusive  delivery  of  freight  consigned 
to  the  railway  company.  By  direction  of  the  company  the 
barge  containing  this  cotton  was  detained  at  Cairo,  a  mile  or 
two  below  the  place  of  delivery,  at  the  foot  of  the  levee  at 
Tenth  street.  This  was  a  public  landing,  at  the  foot  of  a 
steep  bank.  At  the  top  of  the  bank  are  laid  the  tracks  of  the 
Illinois  Central  Railroad,  over  which  there  is  a  consfant 
passage  of  trains.  There  was  at  this  time  an  unusual  number 
of  vessels  at  this  levee,  where  at  all  times  a  greater  number  of 
vessels  are  moored  than  at  any  other  point  at  Cairo.  The 
main  channel  of  the  Ohio  river  is  at  this  point  closer  to  the 
shore  than  at  any  point  other  in  the  vicinity,  so  that  passing 
steamers  here  come  closer  to  the  shipping  than  at  other  points. 
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and  especially  so  than  at  North  Cairo,  where  the  barge  should 
properly  have  been  moored.  The  congestion  of  shipping  at 
this  levee  had  the  effect  to  place  the  barge  further  out  in  the 
river  than  ordinarily  would  have  been  the  case,  and  so  closer 
to  passing  steamers.  The  prevailing  winds  at  this  season  of 
the  year  are  from  the  south.  This  being  the  condition  of 
things,  the  barge  was  knowingly  placed  in  the  most  exposed 
situation  possible  at  Cairo.  If  it  was  designed  to  expose  this 
property  to  destruction,  no  better  place  for  that  purpose  could 
have  been  selected.  On  the  one  side  it  was  exposed  to  sparks 
from  passing  trains  upon  the  Illinois  Central  Railroad.  Upon 
the  other  it  was  exposed  to  sparks  from  passing  steamers,  which 
here  come  closer  to  the  shore  than  at  any  other  point  upon 
the  river  at  that  place.  By  reason  of  the  congestion  of  the 
shipping  there,  this  barge  and  its  attendant  steamer  were 
moored  far  out  in  the  river,  and  quite  close  to  the  channel, 
thus  subjecting  them  to  greater  danger  from  sparks  from  the 
numerous  passing  steamers.  This  cotton,  as  is  well  known, 
is  a  highly  inflammable  material.  The  railway  company 
refrain  from  handling  it  in  the  night  time,  to  avoid  exposing 
it  to  the  possible  danger  to  fire  from  torch  or  lantern.  As 
one  of  the  witnesses  for  the  railway  company  expresses  it, 
**  It  is  liable  to  take  fire  almost  like  tinder." 

The  railway  company  was  bound  to  deal  with  this  property 
with  a  care  proportionate  to  the  risk.  Being  inflammable, 
the  cargo  should  be  zealously  guarded  against  exposure  to 
fire.  Here  the  barge  was  moored,  not  at  the  proper  place, 
but  in  a  place  where  it  would  be  most  exposed  to  danger, 
and  to  the  very  danger  by  which  its  destruction  was  accom- 
plished, and  which  the  most  ordinary  circumspection  should 
have  apprehended.  And  this  was  done,  not  out  of  necessity, 
arising  in  the  transit  of  the  cotton,  but  for  the  accommoda- 
tion of  the  company  during  the  period  of  its  negligent  delay  in 
transit.  We  cannot  but  think,  under  the  circumstances  here 
disclosed,  that  this  property  was  negligently  exposed  by  the 
railway  company,  and  that  it  cannot,  therefore,  avail  itself  of 
the  exemptions  of  the  bill  of  lading,  because  such  dangers 
were  not  within  the  contemplation  of  the  stipulated  exemp- 
tions. 

TAe  decree  will  be  affirmed. 

Woods,  Circuit  Judge,  sat  upon  the  hearing  of  this  cause, 
but,  for  personal  reasons,  occurring  subsequently  to  the  hear- 
ing, did  not  participate  in  the  decision. 
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V. 

Minnesota  Transfer  Railway  Co. 

{Supreme  Court  of  Minnesota ^  Oct,  30,  1895.) 

Carriers  of  Merchandise  [(1)  p.  565  ]— Limiting  Liabiiity  [(1)  p.  677]— Con* 
«truction  of  Contract  in  Questioni— Five  barrels  of  whisky  were  delivered 
for  transportation  to  a  common  carrier.accompanied  by  awritten  statement 
of  the  shipper  that  the  value  of  the  property  was  $20  per  barrel,  and  also, 
as  one  of  the  conditions  upon  which  the  property  should  be  transported, 
that:  "The  amount  of  loss  or  damage  for  which  any  carrier  becomes 
liable  shall  be  computed  at  the  value  of  the  property  as  to  time  and 
place  of  shipment  under  the  bill  of  lading,  unless  a  lower  value  has  been 
agreed  upon  or  is  determined  by  the  classification  upon  which  the  rate 
is  based,  in  either  of  which  events  such  lower  value  shall  be  the  maxi 
mum  price  to  govern  such  computation."  The  carrier  executed,  and  the 
shipper  accepted,  a  bill  of  lading  in  accordance  with  these  terms,  in 
which  the  value  of  the  goods  was  stated  to  be  $20  per  barrel,  and  classi- 
fying them  as  second-class  freight,  and  fixing  the  rate  of  freight  at  $2.72 
per  100  pounds.  The  bill  of  lading  also  contained  a  stipulation  that  **  in 
consideration  of  rates  inserted,  it  is  agreed  that,  in  case  of  loss  or  dam- 
age, the  same  shall  be  adjusted  at  the  agreed  valuation  of  $20  per  bar- 
rel." If  the  valuation  of  the  goods  had  been  at  their  full  actual  value, 
they  would  have  been  classified  as  first-class  freight,  and  the  rate  of 
freight  would  have  been  $3  45  per  100  pounds.  The  shipper  fixed  and 
agreed  to  such  valuation,  in  order  to  obtain,  and  he  did  thereby  obtain, 
the  lower  rate  of  freight,  the  charge  for  transportation  being  based  on 
such  valuation.  The  goods  were  lost  by  the  negligence  of  the  carrier. 
Held,  in  an  action  for  such  loss,  that  the  stipulation  that  such  loss 
should  be  adjusted  at  the  agreed  valuation  of  $20  per  barrel  was  valid, 
and  that  the  recovery  by  the  shipper  is  limited  to  the  value  named. 
Alair  v.  Railway  Co.,  53  Minn.  160,/ollowed.    (Page  675). 

Appeal  from  Hennepin  county  district  court.     Affirmed. 

Merrick  &  Merrick,  for  appellant. 
W.  H.  Norris,  for  respondent. 

Mitchell,  J. — The  matter  in  dispute  between  these  par- 
ties was  submitted  to  the  district  court,  without  action,  upon 
an  agreed  state  of  facts.  Gen.  Stat.,  1894,  §  6083.  The 
only  facts  material  on  this  appeal  are  the  following:  The  Ohio 
&  Mississippi  Railway  Company  is  a  common  car-  ^ 

rier  operating  a   line  of   railway  from    Louisville, 
Ky.,  to  East  St.  Louis,  111.,  where  it  makes  connection  with 
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another  like  carrier  operating  a  line  of  .railway  from  East  St» 
Louis  to  Chicago,  where  it  makes  a  like  connection  with  a 
third  like  carrier  operating  a  line  of  railway  from  Chicago  to 
St.  Paul,  where  it  makes  a  like  connection  with  the  transfer 
tracks  of  the  defendant,  the  Minnesota  Transfer  Railway 
Company,  a  like  carrier,  which  connects  with  the  railways 
of  both  the  Northern  Pacific  Railway  Company  and  the 
Great  Northern  Railway  Company,  like  carriers,  each  of 
which  operates  a  line  of  railway  from  St.  Paul  to  Butte, 
Mont. ;  the  transfer  of  freight  from  railroads  running  into 
St.  Paul  from  the  south  and  east  to  the  railroads  running 
from  St.  Paul  to  the  west  and  north  being  made  by  the 
defendant,  over  its  system  of  transfer  tracks.  In  October, 
1892,  at  Louisville,  Ky.,  the  plaintiff  delivered  to  the  first- 
named  railway  company  (the  Ohio  &  Mississippi)  5  barrels  of 
whiskey,  weighing  1980  pounds,  now  admitted  to  have  been 
of  the  actual  value  of  $443.89.  The  property  was  so  delivered 
to  be  transported  by  the  Ohio  &  Mississippi  Railway  Company 
and  its  connecting  lines  from  Louisville  to  Butte,  being  con- 
signed to  one  Cohen,  at  the  latter  place. 

The  delivery  of  the  property  to  the  Ohio  &  Mississippi 
Railway  Company  was  accompanied  by  the  following  paper, 
prepared,  executed,  and  presented  by  the  plaintiff  itself: 

**  Received  of  J.  J.  Douglas  Co.  the  following  described 
packages  (contents  unknown)  in  store  at  his  risk,  to  be  for- 
warded by  the  Ohio  &  Mississippi  Railway  Company,  subject 
to  all  the  conditions  (as  printed  on  the  back  of  this  sheet)  of 
a  bill  of  lading  which  will  be  issued  by  said  company  after  the 
same  shall  have  been  loaded  into  the  cars  of  said  company. 


li 


Articles. 


**  Weight  (subject  to  correction). 

**Alex,  Cohen,  Butte,  Mon. 

**  Via  Great  Northern  Railroad. 

''  Five  bis.  whiskey  O.  R.  L.  20  Val." 

Among  the  conditions  referred  to  as  printed  on  the  back  of 
this  paper  was  the  following: 

**  The  amount  of  any  loss  or  damage  for  which  any  car- 
rier becomes  liable  shall  be  computed  at  the  value  of  the 
property  at  the  time  and  place  of  shipment  under  this  bill  of 
lading,  unless  a  lower  value  has  been  agreed  upon  or  is  deter- 
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mined  by  the  classification  upon  which  the  rate  is  based,  in 
either  of  which  events  such  lower  value  shall  be  the  maximum 
price  to  govern  such  computation.** 

The  Ohio  &   Mississippi  Railway  then  executed  and  deliv- 
ered to  the  plaintiff  a  bill  of  lading  in  accordance  with  the  terms 
and  conditions  proposed  by  the  plaintiff  in  which 
the  railway  company  agreed  to  carry  the  property  *»^^*  *^**'"" 
to  its  destination  if  on  its  own  road ;  otherwise,  to 
deliver  it  to  another  carrier  on  the  route  to  such  destination. 
It  further  provided  that  the  rate  of  freight  from  Louisville  to 
Butte  should  be  §2. 72  per  100  pounds,  the  goods  being  classed 
as  second-class  freight.      It  also  showed  that  the  goods  were 
consigned  via   the  Great  Northern    Railway,  and   stated  the 
value  of  the  goods  at  S20  per  barrel,  the  same  given  by  the 
plaintiff  in  the  paper  already  referred  to. 

The  bill  of  lading  contained  the  following  provisions:  **  It 
is  mutually  agreed,  in  consideration  of  the  rate  of  freight  herein- 
after named,  as  to  each  carrier  of  all  or  any  of  said  property  over 
all  or  any  portion  of  said  route  to  destination,  and  as  to  each 
party  at  any  time  interested  in  all  or  any  of  said  property, 
that  every  service  to  be  performed  hereunder  shall  be  sub- 
ject to  all  the  conditions  herein  contained,  and  which  are 
hereby  agreed  to  by  the  shipper,  and  by  him  accepted  for 
himself  and  assigns  as  just  and  reasonable.*'  Also:  **  In 
consideration  of  rates  inserted,  it  is  agreed  that,  in  case  of  loss 
or  damage,  the  same  shall  be  adjusted  at  the  agreed  valuation 
of  twenty  dollars  per  barrel.** 

The  same  conditions  were  printed  on  the  back  of  this  bill 
of  lading  as  upon  the  paper  previously  referred  to,  as  pre- 
pared, executed,  and  presented  by  the  plaintiff  upon  delivery 
of  property.  **  This  bill  of  lading  was  not  contrary  to  the 
law  of  Kentucky.**  **  If  said  bill  of  lading  had  not  con- 
tained the  provision,  *  In  consideration  of  rates  inserted,  it  is 
agreed  that,  in  case  of  loss  or  damage,  the  same  shall  be 
adjusted  at  agreed  valuation  of  S20  per  barrel,*  and  if  said 
whiskey  had  been  shipped  without  any  valuation,  the  same 
would  have  been  rated  as  first-class,  and  the  freight  thereon 
from  Louisville  aforesaid  to  Butte  aforesaid  would  have 
been  $3.45  per  hundred  pounds.*'  **  Said  J.  J.  Douglas 
Company  then  was  and  long  had  been  a  frequent  and  heavy 
shipper  of  such  goods  over  said  lines  of  railway,  well  knew  and 
intended  to  avail  itself  of  such  valuation  and  agreement  as  to 
2  (N.  s.)  A.  &  E.  R  Cas.--48 
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valuation,  in  order  to  obtain,  and  so  obtained,  the  shipment 
thereof  at  such  lower  rate  of  freight,  at  §2. 72  per  one  hundred 
pounds.'* 

The  property,  accompanied  by  a  waybill  setting  forth  that 
the  shipment  from  St.  Paul  to  Butte  should  be  over  the  Great 
Northern  Railway  Company,  and  that  the  same  was  of  value 
of  $20  per  barrel,  was  transported  by  the  Ohio  &  Mississippi 
Railway  Company  and  its  connecting  carriers  from  Louisville 
to  St.  Paul,  and  there  delivered  to  the  defendant,  which  in 
due  time  shipped  the  same  for  Butte  over  the  Northern  Pacific 
Railway  Company  instead  of  the  Great  Northern  R  I  way 
Company,  as  directed. 

While  the  goods  were  still  in  transit  over  the  Northern 
Pacific  Railroad,  the  plaintiff,  having  discovered  the  insol- 
vency of  the  consignee,  and  having  a  right  for  that  reason  to 
stop  the  goods  in  transit,  but  being  ignorant  of  the 
^****  *®'*'*''  misshipment  over  the  Northern  Pacific  Railroad, 
directed  the  Ohio  &  Mississippi  Railway  Company 
to  stop  delivery  thereof,  and  to  hold  the  same  subject  to  their 
order.  The  Ohio  &  Mississippi  Railway  Company,  being 
also  ignorant  of  the  misshiphment,  immediately  communicated 
these  orders  to  its  next  succeeding  carrier,  who,  being  likewise 
ignorant  of  the  error  in  shipment,  transmitted  the  orders  to 
the  agent  of  the  Great  Northern  Railway  Company  at  Butte. 
If  the  goods  had  been  shipped,  as  plaintiff  directed,  over  the 
Great  Northern  Railroad,  the  order  would  have  been  seasonable 
to  prevent  their  delivery  to  the  consignee;  but  the  Northern 
Pacific  Railway  Company,  being  ignorant  of  any  such  order, 
delivered  the  goods  to  the  consignee,  who  appropriated  the 
same,  and  he  never  paid  for  them,  and,  as  he  was  wholly  in- 
solvent, the  plaintiff  has  wholly  lost  the  property. 

The  questions  submitted  to  the  court  upon  this  state  of 
facts,  so  far  as  here  material,  were:  (i)  For  such 
<{iieNtioi>i  gvb-  shipment  over  the  Northern  Pacific  Railroad,  in- 
muted,  stead  of  the  Great  Northern  Railway,  is  the  defend- 
ant liable  in  any  sum  ?  (2)  If  liable,  is  it  liable 
for  the  whole  actual  value  of  the  property,  or  only  to  the 
extent  of  $20  per  barrel  ? 

The  court  below  held  that  the  defendant  was  liable  to  the 
extent  of  $20  per  barrel,  and  no  more.  As  the  defendant  did 
not  appeal,  the  first  question  is  not  before  us  for  considera- 
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tion,  except  so  far  as  it  may  be  involved  in  the  determination 
of  the  second. 

We  have  so  recently  considered  this  subject  at  considerable 
length  in  Alair  v.  Railway  Co.,  53  Minn.  160,  that  it  does  not 
require  any  extended  discussion  at  this  time.  That  case  and 
the  present  cannot,  in  our  judgment,  be  dis- 
tinguished on  principle.  The  value  stipulated  was  c»»>*"'»«t 
one  named  by  the  shippers  themselves  for  the  very  buuy."^ 
purpose  of  securing  a  lower  rate  of  freight;  and  in 
consideration  of  securing  that  reduced  rate,  and  without  any 
sort  of  coercion  or  any  unfair  advantage  being  exercised  over 
them  by  the  carrier,  they  expressly  agreed  that,  in  case  of  loss 
or  damage,  the  same  should  be  adjusted  at  the  agreed  valuation 
of  $20  per  barrel ;  in  other  ^yords,  that  such  valuation  should 
be  that  whereon  the  rate  of  compensation  to  the  carriers  for 
their  services  as  well  as  their  risks  connected  with  the  property 
should  be  based.  That  being  the  case,  the  contract  ought  to 
be  upheld  as  a  just  and  reasonable  mode  of  securing  a  due  pro- 
portion between  the  amount  for  which  the  carriers  might  be 
responsible  and  the  freight  which  they  were  to  receive.  If 
this  purpose  was  a  reasonable  and  fair  one,  the  mere  fact  that 
the  contract  might  incidentally  have  the  effect  of  reducing 
the  amount  of  the  carrier's  liability  in  case  of  loss  caused  by 
negligence  will  not  render  it  invalid.  If  the  plaintiff  desired 
to  obtain  the  carrier's  unlimited  common-law  liability,  all  it 
had  to  do  was  to  ship  the  goods  as  first  class,  and  pay  or 
agree  to  pay  the  higher  rate  of  freight.  It  would  be  mani- 
festly unjust,  after  a  shipper  has  secured  a  reduced  rate  of 
freight  by  stipulating  to  a  valuation  of  the  property  as  the 
basis  of  fixing  the  carrier's  compensation  and  responsibility, 
to  allow  him  to  repudiate  his  contract.  It  would  require 
some  very  weighty  considerations  of  public  policy  to  justify 
permitting  him  to  do  so. 

The  only  difference  that  is  suggested  between  the  Alair 
case  and  the  present  one  is  that  in  the  former  it  did  not  appear 
that  the  carrier  had  any  reason  to  suppose  that  the  stipulated 
value  of  the  property  was  not  its  actual  value,  while  in  this 
case  it  is  claimed  the  carrier  must  have  known  that  the  goods 
were  worth  more  than  S20  per  barrel.  The  agreed  facts  do 
not  state  that  the  carrier  knew  that  the  value  of  the  goods 
was  greater  than  that  fixed  on  them  by  the  shipper.  But  it 
is  fair  to  presume  that,  if  the  carrier  thought  of  the  matter  at 
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all,  it  had  good  reason  to  suppose  that,  if  the  property  was 
what  it  purported  to  be,  it  was  worth  more  than  $20  per 
barrel.  But  we  do  not  think  that  this,  if  true,  would  be  at 
all  material,  inasmuch  as  the  valuation  was  one  voluntarily 
fixed  and  agreed  to  by  the  shipper  as  the  basis  upon  which 
the  carrier's  compensation  as  well  as  responsibility  should  be 
determined  and  adjusted. 

In  some  respects  the  facts  in  this  case  are  even  stronger  in 
favor  of  the  defendant  than  in  the  Alair  case,  although,  per- 
haps, not  affecting  the  rule  of  law  applicable.  In  the  present 
case  it  affirmatively  appears  that  the  valuation  was  one  placed 
on  the  property  by  the  shipper  himself,  for  the  purpose  of 
securing  cheaper  freight;  that  he  did  thereby  secure  a  lower 
rate,  and,  in  consideration  of  that  fact,  expressly  contracted 
that,  in  case  of  loss  or  damage,  the  same  should  be  adjusted 
on  the  basis  of  that  valuation.  There  is  no  suggestion  of  any 
coercion  or  unfair  dealing  on  the  part  of  the  carrier  which 
received  the  freight ;  neither  is  there  any  suggestion  of  fraud 
or  wilful  wrong  on  the  part  of  this  defendant  in  shipping  the 
goods  over  the  Northern  Pacific  Railway.  So  far  as  appears 
it  was  simly  a  mistake. 

There  is  no  force  in  the  suggestion  that  the  terms  of  the 
contract  would  be  applicable  only  where  the  loss  or  damage 
occurred  while  the  goods  were  in  transit  over  the  route  desig- 
nated by  the  shipper,  and  not  to  loss  or  damage  caused  by  a 
violation  of  the  contract  in  forwarding  them  over  some  other 
route. 

As  the  authorities  were  quite  fully  cited  and  discussed  by 
us  in  the  Alair  case,  it  is  unnecessary  to  again  refer  to  them. 
We  will  simply  suggest  that  Hart  v.  Railroad  Co.,  112  U.  S. 
331,  18  Am.  &  Eng.  R.  Cas.  604,  was  decided  over  11  years 
ago.  It  has  never  been  overruled  or  modified,  but,  on  the 
contrary,  has  been  recently  cited  approvingly  and  its  doctrine 
applied  in  Primrose  v.  Telegraph  Co.,  154  U.  S.  I.  It  may 
therefore  be  considered  as  the  settled  doctrine  of  the  federal 
courts.  The  desirableness  of  being  in  harmony,  if  possible, 
with  those  courts  on  a  question  of  this  kind  must  be  apparent. 
But,  aside  from  any  such  consideration,  we  see  no  reason  why 
the  doctrine  of  the  Alair  case  should  not  be  adhered  to. 

We  have  not  considered  the  effect  of  the  agreed  fact  that 
the  terms  of  the  bill  of  lading  were  not  contrary  to  the  law 
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of  Kentucky,  where  the  contract  was  made,  as  we  preferred 
to  decide  the  case  on  broader  grounds. 
Order  affirmed. 

Canty,  J. — I  concur  in  the  foregoing  opinion,  but  am  of 
the  opinion  that  the  rule  of  law  laid  down  in  this  and  the 
Alair  case  should  be  watched  closely,  as  in  practice  it  is  liable 
to  lead  to  evasion  and  abuse  on  the  part  of  the  common 
carrier. 


ABSTRACTS    OF    RECENT    DECISIONS 

(1)  Right  of  Carriers  to  Limit  Liability  [(1)  p.  67S]— Power  of  Carrier  to 
Stipulate  against  Liability  for  Loss  from  Negligence  [(2)  p.  682J. — A  carrier 
cannot  validly  stipulate  for  immunity  for  liability  for  loss  resulting 
from  his  negligence.  Central  Trust  Co.  v.  East  Tennessee,  V.  &:  G. 
R.  Co.,  (U.  S.  Dist.  Ct.  E  D.  Tenn.,  N.  D.)  70  Fed.  Rep.  763,  citifig 
New  York  Cent. R.  Co.r.  Lockwood,  17  Wall.  (U.S.)  357;  Louisville  & 
N.  R.  Co.  V.  Wynn,  88  Tenn.  320,  45  Am.  &  Eng.  R.  Cas.  312;  Louis- 
ville &  N.  R.  Co.  V.  Sowcll,  90  Tenn.  19,  49  Am.  &  Eng.  R.  Cas. 
166;  Transportation  Co.  v.  Bloch,  86  Tenn.  392,  35  Am.  &  Eng.  R. 
Cas.  579;  Inman  ?'.  South  Carolina  R.  Co.,  129  U.  S.  128,  37  Am.  & 
Eng.  R.  Cas.  663;  The  Edward  L  Morrison,  153  U.  S.  211. 

S^me— Special  Contract  of  Carriage — Burden  of  Proof  on  Carrier, 
— If  the  acceptance  of  goods  for  transportation  by  a  common  carrier 
be  special,  the  burden  of  proof  in  case  of  loss  is  upon  him  to  show, 
not  only  that  the  cause  of  the  loss  was  within  the  terms  of  the  ex- 
ception, but  also  that  there  was  on  his  part  no  negligence  or  want  of 
due  care.  Shea  v.  Minneapolis  &  S.  Ste.  M.  R.  Co.,  (Minn.)  65 
N.  W.  Rep.  458,  citing  Shriver  v.  Railroad  Co.,  24  Minn.  506;  Linds- 
ley  7'.  Railway  Co.,  36  Minn.  539,  31  Am,  &  Eng.  R.  Cas.  86;  Hull 
V.  Railway  Co.,  41  Minn.  510,40  Am.  &  Eng.  R.  Cas.  104;  Boehl  v. 
Railway  Co.,  44  Minn.  191*  45  Am.  &  Eng.  R.  Cas.  351. 

Same — Exemption  Against  Loss  by  Fire  [fla)  p.  6Z6\— Burden  of  Proof 
on  Carrier  to  show  Loss  Not  Caused  by  its  Negligence, — Where  the 
carriage  contract  exempts  the  carrier  from  liability  for  loss  by  fire, 
to  enable  it  to  claim  such  exemption  the  burden  of  proof  is  on  it  to 
show  that  the  fire  was  not  caused  by  its  negligence.  Southard  7\ 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.,  (Minn.)  62  N.  W.  Rep.  619. 
On  application  for  reargument  for  original  opinion  see  Same  i\  Same, 
61  Am.  &  Eng.  R.  Cas.  282. 

Same — Same — Injury  to  Shipment  by  Fire  [(la)  p.  6bo] — Liability  of 
Company. — A  car  loaded  with  binding  twine  and  rope  was  run  into 
a  freight  yard  about  9  o'clock  in  the  evening  for  unloading  in  the 
morning,  and  about  3  o'clock  the  next  morning,  fire  from  a  ware- 
house on  property  other  than  that  of  the  defendant  and  about   23 
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feet  distant  from  the  car  and  across  an  alley  outside  the  freight  yard, 
communicated  to  the  contents  of  the  car,  possibly  through  an  open- 
ing of  about  ten  inches  where  the  car  door  had  been  left  open,  and 
damaged  the  contents  ;  the  employes  about  20  minutes  after  the 
commencement  of  the  fire  moving  the  car  out  of  further  danger  and 
extinguished  the  fire.  Held^  that  the  company  was  not  guilty  of 
negligence,  and  was  relieved  from  liability  by  a  stipulation  in  the 
bill  of  lading  that  "  No  carrier,  or  party  in  possession  of  all  or  any 
part  of  the  property  herein  described,  shall  be  liable  for  any  loss 
thereon  or  damage  thereto,  by  causes  beyond  its  control,  *  *  *  or 
by  fire,  from  any  cause  whatsoever  occurring."  Scott  z\  Allegheny 
Valley  R.  Co.,  (Pa.)  33  Atl.  Rep.  gi2. 

%zm%— Liability  of  Express  Company  [(2a)  p.  682] — Liability  for  Loss 
by  Embezzlement  of  its  Employe, — Where  by  the  fraud  of  the  agent  of 
an  express  company  a  bank  is  induced  to  transmit  money  by  the 
express  company  and  the  money  while  in  possession  of  the  company 
is  embezzled  by  the  agent,  the  company  is  responsible  to  the  bank 
for  the  loss.  Southern  Express  Co.  i\  Bank  of  Tupelo,  (Ala.)  18  So. 
Rep.  664. 


NOTES 

(I)  p.  677]  Right  of  Common  Carrier  to  Limit  Liability— How  Far  Liability 
may  be  Limited— Essentials  of  Contract.— To  what  extent  is  a  common 
carrier  entitled  to  contract  in  limitation  of  his  common-law  liability  ? 

This  is  a  question,  in  so  far  as  it  applies  to  carriers  by  land,  upon 
which  there  has  been  great  contrariety  of  opinion  in  different  courts, 
the  earlier  cases  holding  that  it  was  against  public  policy,  and  hence 
impossible,  for  common  carriers  to  guard  themselves  by  any  stipu- 
lations whatever  against  liability  from  loss  arising  from  any  other 
cause  than  the  act  of  God  or  the  public  enemy.  While  the  later 
cases  have  materially  modified  this  rule  in  the  carrier's  favor,  and 
permitted  him  not  only  to  contract  so  as  to  change  the  extent  of  his 
liability  as  fixed  by  the  common  law,  but  such  contracts,  when  made 
with  his  employer,  became  almost  entirely  the  measure  of  his  re- 
sponsibility. And  this  custom  has  become  so  universal  in  trans- 
actions with  carriers  that  his  liability  may  now  be  said  to  depend 
almost  exclusively  upon  contract.  He  still  stands,  however,  in  the 
relation  of  common  carrier  to  the  goods  intrusted  to  him,  notwith- 
standing his  contract,  however  much  it  may  lessen  his  common-law 
liability,  and  he  cannot,  even  by  the  most  express  contract,  divest 
himself  of  that  character,  and  change  it  to  that  of  a  mere  private 
carrier  or  ordinary  bailee.  Davidson  v.  Graham,  2  Ohio  St.  131; 
New  York  Cent.  R.  Co.  v.  Lockwood.  17  Wall,  (U.  S.)  357;  Hooper 
V.  Wells,  Fargo  &  Co.,  27  Cal.  11  ;  Christenson  '?'.  American  Exp. 
Co.,  15  Minn.  270;  Bank  of  Kentucky  v.  Adams  Exp.  Co.,  93  U.  S. 
174,    180;  Kirby  v*  Adams  Exp.  Co.,  2   Mo.   App.  369.     But  sec 
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American  Exp.  Co.  v.  Sands,  55  Pa,  St.  140;  Grogan  v.  Adams  Exp. 
Co.,  114  Pa.  St.  523,  30  Am.  &  Eng.  R.  Cas.  9. 

Whether  and  to  what  extent  a  common  carrier  may,  by  contract, 
limit  his  common-law  liability,  is  as,  stated  above,  a  question  upon 
which  the  authorities  are  conflicting;  but  it  seems  to  be  the  decided 
weight  of  authority,  and  is  much  the  better  reason,  that  a  common 
carrier  may,  to  a  great  extent  at  least,  contract  in  limitation  of  his 
common-law  liability,  provided  the  limitation  be  such  as  the  law  can 
recognize  as  reasonable,  and  not  inconsistent  with  sound  public 
policy.  Ballou  v,  Earle,  17  R.  I.  441,  48  Am.  &  Eng.  R.  Cas.  31. 
Southern  Exp.  Co.  v.  Caldwell,  21  Wall,  (U.  S.)  264. 

A  common  carrier  may,  by  special  contract,  limits  its  liability  for 
loss  of  goods  to  an  amount  agreed  on  as  to  the  value  in  consider- 
ation of  a  reduced  rate  of  freight,  provided  no  extortion  or  coercion 
is  practiced,  and  therefore  no  undue  advantage  taken  of  the  shipper; 
but  such  special  contract  does  not  protect  the  carrier  agamst  liability 
for  fraud,  nor  for  intentional,  wanton,  or  reckless  negligence.  Louis- 
ville &  Nashville  R.  Co.  v,  Sherrod,  84  Ala.  178,  35  Am.  &  Eng.  R. 
Cas.  611. 

But  it  is  said  that  a  carrier  cannot,  by  special  contract,  limit  its 
common-law  liability  for  losses  not  occasioned  by  its  negligence 
where  the  shipper  has  not  been  afforded  an  opportunity  to  con- 
tract for  the  service  required  without  such  restriction,  even  though 
he  makes  the  special  contract  without  objection  or  a  demand  for  a 
different  one,  if  he  knew  that  the  carriers'  agent  had  no  authority 
to  make  any  other  contract  with  him.  Little  Rock  &  F.  S."  R.  Co. 
V,  Cravens,  57  Ark.  1 12,  55  Am.  &  Eng.  R.  Cas.  650. 

The  reasonmg  which  upholds  this  hne  of  decision  is  well  stated  by  the 
court  as  follows :  There  are  principles  of  law  pertinent  to  common  car- 
riers that  are  well  settled,  among  which  maybe  stated  the  following: 
That  a  carrier  is  bound  to  receive  and  carry  all  articles  tendered  him  of 
the  kind  that  he  engages  in  carrying;  that  m  performing  that  service 
the  law  casts  upon  him  the  accountability  of  an  insurer,  unless  he  under- 
takes the  service  in  the  particular  case  under  a  special  contract  with  the 
shipper  restricting  his  liability;  that  the  earner  can  by  no  act  of  his  own 
modify  his  liability,  but  that  every  modification  must  arise  out  of  a  con- 
tract fairly  made,  and  be  just  and  reasonable  in  its  terms.  It  follows 
from  the  principles  stated  that  the  law  deems  it  just  and  reasonable  to 
hold  the  carrier  to  the  duty  of  carrying  with  the  accountability  of  an 
msurer.  if  the  shipper  so  wish,  so  that  the  carrier  can  neither  decline  to 
perform  the  service  nor,  of  his  own  motion,  escape  that  extreme  ac- 
countability. He  is  authorized  to  contract  with  the  shipper  for  a  re- 
stricted liability,  but  such  restriction  depends  upon  the  consent  of  the 
shipper.  He  has  the  right  of  choice  between  the  common-law  under- 
taking and  any  special  contract  that  the  carrier  may  wish  to  make,  and 
the  making  of  a  modified  contract  must  represent  his  choice.  But, 
although  his  consent  is  an  indispensable  element  in  such  contract,  it  is 
not  conclusive  ot  its  validity;  for  the  law  will  permit  the  carrier  to  be 
released  from  his  common-law  liability,  not  upon  every  contract  to  that 
effect  that  would  be  valid  if  it  related  to  other  matters,  bu»  only  in  pur- 
suance of  a  contract  fairly  made,  the  terms  of  which  are  deemed  just  and 
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reasonable.  So  that,  while  a  carrier  claiming  an  exemption  must  show 
a  contract  providing  for  it,  even  this  will  not  avail  him  if  it  appear  to  be 
unfair,  unjust,  or  unreasonable.  Whether  the  agreement  relied  upon  in 
a  particular  case  satisfies  the  requirement  of  the  law,  as  regards  its  terms 
and  tlie  manner  of  its  procurement,  must  be  determined  in  view  of  the 
nglus  and  duties  of  the  parties,  the  policy  of  the  law  defining  tiiem.  and 
the  tendency  of  the  contract  to  conserve  or  to  violate  such  policy.  If 
an  intending  shipper  should  be  refused  transportation  because  he  wouid 
not  make  a  special  contract,  he  might  desist  from  shipping  and  hold  the 
carrier  for  damages.  Of  tliis  there  can  be  no  doubt.  If  it  were  other- 
wise, the  carrier  could  refuse  to  perform  a  service  the  performance  of 
which  is  its  primary  duty,  and  justify  upon  the  ground  that  its  intending 
customer  declined  to  release  him  from  liability,  which  the  wisdom  of 
the  law  imposes  on  him  ;  and,  while  the  law  will  not  permit  him  to 
restrict  his  liability,  it  would  thus  recognize  a  restriction  due  to  what, 
viewed  practically,  was  no  less  than  his  compulsion.  This,  in  clTect, 
would  authorize  him  to  abrogate  a  rule  of  law  designed  to  hold  him  to  a 
discharge  of  his  duties;  and  the  law  does  no  such  foolish  thing  as  to 
prescribe  regulations  and  vest  the  party  to  be  regulated  with  the  right 
to  repeal  them. 

A  railroad  company,  as  a  common  carrier,  may,  upon  sufficient 
consideration,  stipulate  against  liability  for  loss  except  such  as  may 
grow  out  of  Its  own  negligence  or  bad  faith;  and  a  lower  rate  of 
freight  for  through  transportation  beyond  the  terminus  of  its  road, 
not  conceded  except  upon  such  terms,  is  a  sufficient  consideration. 
DiUard  Bros.  7'.  Louisville  &  N.  R.  Co.,  2  Lea(Tenn.)  288. 

(la)  Common  carriers  have  the  right  to  limit  their  common-law 
liability  by  express  contract,  and  the  fire-exemption  clause  in  such 
contracts  is  recognized  as  valid  throughout  the  United  States.  Tay- 
lor 7'.  Little  Rock,  M.  R.  &  T.  R.  Co.,  32  Ark.  393;   Little  Rock  M 
Ft.  S.  R.Co.  v.  Hall,  32  Ark.  670;  Taylor  r.  Little  Rock,  M.  R.  c^- T. 
R.  Co.,  39  Ark.  148,  18  Am.  &  Eng.  R.Cas.  590;  Little  Rock,  M.  R. 
cS:  T.  R.  Co.  v.  Talbot,  39  Ark.  529,    18  Am.  &   Eng.  R.  Cas.  598; 
Little  Rock,  M.  R.  &  T.  R.  Co.  ?'.  Corcoran,  40  Ark.  375,  18  Am. 
cS:  Eng.  R.  Cas.  602;  Little  Rock,  M.  R.  &:  T.  R.  Co.  v.  Harper.  44 
Ark.  209.  21  Am.  iS:  Eng  R.  Cas.  97;  St.  Louis,  L  M.  tV  S.  R.  Co. 
7:  Lesser,  46  Ark.  243;  Little  Rock,  M.   R.  &.  T.  R.  Co.  r.  Talbot, 
47  Ark.  103;  St.  Louis,  L  M.  cS:  S.  R.  Co.  v.  Weakly,  50  Ark.  412, 
35  Am.  c\:  Eng.  R.  Cas.  635;  St.  Louis,  L  M.  &  S.  R.  Co.  r.  Bone,  52 
Ark.  26;  New  Jersey  Steam  Nav.  Co.  f.  Merchants'  Bank,  6  How. 
(U.  S.)  344;  New  York  Cent.  R.  Co.r.  Lockwood,  17  Wall.  (U.  S.) 
357;  Evansville  cV  C  R.  Co.  v.  Androscoggin  Mills,  22  Wall.  (U.S.) 
594,  Michigan  Cent.  R.  Co.  v.  Mineral  Springs  Mfg.  Co.,  16  U'all. 
(U.  S.)  318;  Southern  Exp.  Co.  7'.  Caldwell,  21  Wall.  (U.  S.)  267; 
U.  S.  Exp.  Co.  7'.  Kountze,  8  Wall.  (U.  S.)  342;  Bank  of  Kentucky 
7'.  Adams  Exp.  Co.,  93  U.  S.  174;  Hart  r.  Pennsylvania  R.  Co.,  112 
U.  S.  337,  18  Am.  c\:   Eng.  R.  Cas.  604;  Whitworth  r.  Erie  R.  Co., 
87  N.  Y.  413,  6  Am.  cS:  Eng.  R.  Cas.  351,  Whitehead  7\  Wilmington 
&  W.  R.  Co.,  87  N  Car.  255,  9  Am.  &  Eng.  R.  Cas.  17.4. 
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A  contract  exempting  a  common  carrier  from  liability  for  loss  by 
fire,  not  due  to  his  negligence,  is  valid  when,  -»eing  free  from  other 
exception,  it  is  supported  by  a  sufficient  consideration,  and  the 
shipper  is  afforded  an  opportunity  to  choose  between  the  limited 
liability  and  the  common-law  responsibility  of  the  carrier.  Railway 
Co.  7\  Manchester  Mills,  88  Tenn.  653;  citing  Dillard  Bros.  v.  Louis- 
ville &  N.  R.  Co,,  2  Lea  (Tenn.)  288  ;  Railroad  Co.  v.  Gilbert  Parkes 
Co.,  88  Tenn.  430,  42  Am.  &  Eng.  R.  Cas.  372. 

A  contract  will  not  be  construed  as  exempting  a  common  carrier 
from  liability  for  negligence,  unless  such  exemption  is  expressed  in 
unecjuivocal  terms.  Every  presumption  is  against  such  an  inten- 
tion. Stineweg  v.  Erie  R.  Co.,  43  N.  Y.  123  ;  Holsapple  v.  Rome, 
Watenown  &  O.  R.  Co.,  86  N.  Y.  275,  3  Am.  cS:  Eng.  R.  Cas.  487. 

Hei.ce  the  common-law  liability  of  a  common  carrier  cannot  be 
restricted  by  notice  even  when  such  notice  is  brought  home  to  the 
knowledge  of  the  owner.  The  express  assent  of  the  owner  to  such 
restriction  must  be  proved  in  order  to  give  effect  to  it.  Western 
Transp.  Co.  v,  Newhall,  24  111.  466,  citing  Moses  v.  Boston  &:  Maine 
R.  Co.,  24  N.  H.  84;  Farmers' &  M.  Bankz'.  Champlain,  23  Vt.  206; 
Dorr  V.  Nevt  Jersey  Steam  Nav.  Co.,  11  N.  Y.  485. 

But,  in  the  absence  of  fraud,  concealment,  or  improper  practice, 
the  legal  presumption  is  that  stipulations  limiting  the  common-law 
liability  of  conmon  carriers  contained  in  a  receipt  given  by  them 
for  freight,  wer«  known  and  assented  to  by  the  party  receiving  it. 
Belger  ^^  Dinsmi^re,  51  N.  Y.  166;  Steers  7*.  Liverpool,  N.  Y.  &  P. 
S.  S.  Co.,  57  N.  r.  I ;  Harris  v.  Great  Western  R.  Co.,  L.  R.  i  Q.  B. 
Div.  515;  Germaria  Y.  Ins.  Co.  v.  Memphis  &  C  R.  Co.,  72  N.  Y. 
90;  Quimby  ?'.  Boston  &  M.  R.  Co.,  150  Mass.  365,  40  Am.  &  Eng. 
R.  Cas.  693;  Burkez^  South  Eastern  R.  Co.,  L.  R.  5  C  P.  Div.  i; 
Maghee  v.  Camden  &  A.  R.  Transp.  Co.,  45  N.  Y.  514;  Grace  v, 
Adams,  100  Mass.  5*5;  Monitor  Mut.  F.  Ins.  Co.  e*.  Buffum,  115 
Mass.  343;  Hill  V.  Syncuse,  B.  &  N.  Y.  R.  Co.,  73  N.  Y.  351. 

In  England,  however  it  seems  settled  that  a  common  carrier  may 
limit  its  responsibility  b)  notices  brought  home  to  the  knowledge  of 
its  customers.  Nicholsoi  z;.  William,  5  East  513;  Gibbon  v.  Payn- 
ton,  4  Burr.  2301;  Yates,  j.,  and  Aston,  J.,  Evans  v,  Soule,  2  M.  & 
S.  i;  Latham  i\  Ratley,  2  1.  &  C.  20;  Harry  r.  Packwood,  2  Taunt. 
264;  Leeson  v.  Holt,  i  Starve  186;  Mawig  7'.  Todd,  Id.  72;  Lowe 
V.  Booth,  13  Price  329;  Riley  y.  Home,  5  Bingh.  217;  Brooke  t\ 
Pickwick,  4  Bingh.  218. 

And  this  doctrine  prevails  tc  some  extent  in  America.  Gordon 
V.  Little,  8  S.  &  R.  (Pa.)  533,  Atwood  v.  Reliance  Transp.  Co.,  9 
Watts  (Pa.)  87;  Orange  Count;  Bank  v.  Brown,  9  Wend.  (N.  Y.) 
115,  Nelson,  J.;  Phillips  v.  Eaile,  8  Pick.  (Mass.)  182;  Bean  v. 
Green,  12  Me.  422. 

A  common  carrier  cannot  contract  for  absolute  exemption  for  its 
own  negligence.  Moulton  v,  St.  Pau'i,  M.  &  M.  R.  Co.,  31  Minn. 
85,  12  Am.  &  Eng.  R.  Cas.  13. 
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Nor  can  a  common  carrier  arbitrarily  limit  its  common-law  liabil- 
ity for  negligence  by  inserting  a  clause  in  a  contract  limiting  recov- 
ery to  a  certain  sum.  New  York  Cent.  R.  Co.  v.  Lockwood,  17 
Wall.  (U.  S.)  357;  Grand  Trunk  R.  Co.  of  Canada z^.  Stevens,  95  U. 
S.  655;  Southern  Exp.  Co.  v.  Moon,  39  Miss.  822;  U.  S.  Exp.  Co. 
7K  Backman,  28  Ohio  St.  144;  Black  v,  Goodrich  Transp.  Co.,  55 
Wis.  319. 

(2)  p.  677.]— Right  of  Carriers  to  Limit  Liability  for  Ne|:li|:ence  of  SeUes 
or  Servants  and  Ag^ents— Conflicting  Rules — Doctrine  that  such  LimUa- 
tion  Cannot  be  Made, — It  is  settled  by  the  decisions  of  the  supreme 
court  of  the  United  States,  and  of  many  of  the  state  courts,  that  a 
common  carrier  of  persons  or  property  cannot,  by  an  agreeaient, 
however  plain  and  explicit,  wholly  relieve  itself  from  responding  in 
damages  to  the  party  injured,  when  such  injury  is  the  result  of  the 
gross  negligence  or  fraud  of  the  carrier,  its  agents  or  servants.  This 
rule  is  by  most  of  the  courts  founded  upon  public  policy,  and  by 
some  upon  both  public  policy  and  a  want  of  consideration  to  sup- 
port such  agreement.  Black  v,  Goodrich  Trans.  Co.,  55  Wis.  319, 
citing  New  Jersey  Steam  Nav.  Co.  v.  Merchants*  Bank,  6  How  (U. 
S.)  344;  Bank  of  Kentucky  ik  Adams  Exp.  Co.,  93  U.  «S.  174;  Can- 
bee?'.  Western  Union  Tel.  Co.,  34  Wis.  471;  Hibbard  r.  Telegraph 
Co.,  33  Wis.  558;  Morrison  v.  Construction  Co.,  44  Wis.  405;  Moul- 
ton  V.  St.  Paul,  M.  &  M.  R.  Co.,  31  Minn.  85,  12  im.  &  Eng.  R. 
Cas.  13.  See  also  New  Jersey  Steam  Nav.  Co.  v  >Ierchants'  Bank 
of  Boston,  6  How.  (U.  S.)  344;  York  Mfg.  Co.  v.  Illinois  Cent.  R. 
Co.,  3  Wall.  (U.  S.)  107;  New  York  Cent.  R.  Co,  v.  Lockwood, 
17  Wall.  (U.  S.)  357;  Southern  Exp.  Co.  v.  Cal^ell,  88  U.  S.  264; 
Ogdensburgh  &  L.  C.  R.  Co.  v.  Pratt,  21  Wall  (U.  S.)  123;  Bank 
of  Kentucky  7'.  Adams  Exp.  Co.,  93  U.  S.  174;  Grand  Trunk  R. 
Co.  V,  Stevens,  95  U.  S.  655. 

The  foundation  of  the  rule  of  public  polty  that  a  carrier  shall 
not  exempt  itself  by  a  contract  with  the  owner  of  goods  from  liability 
for  its  own  negligence,  is  that  such  a  contact  tends  to  relax  that 
diligence  in  the  performance  of  its  duties  as  a  public  carrier  which 
the  law  exacts.  Bank  of  Kentucky  i\  /dams  Exp.  Co.,  93  U.  S. 
174;  New  York  Cent.  R.  Co.  v.  Lockwo^^d,  17  Wall.  (U.  S.)  357. 

In  several  of  the  states  it  is  held  tha-'  the  law  preventing  a  carrier 
from  limiting  his  liability  for  his  owr  negligence  by  means  of  any 
contract  is  too  well  settled  to  permit  of  modification.  Moulton  i\ 
St.  Paul,  M.  &  M.  R.  Co.,  31  Minn.  i5,  12  Am.  &  Eng.  R.  Cas.  13; 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.  7.  Simpson,  30  Kan.  645,  16  Am. 
&  Eng.  R.  Cas.  158;  McCune  v,  Birlington,  C.  R.  &  N.  R.  Co.,  52 
Iowa  600;  Chicago,  St.  L.  &  N.  O  R.  Co.  ik  Abels,  60  Miss.  1017,  21 
Am.  &  Eng.  R.  Cas.  105;  Unitec  States  Exp.  Co.  v.  Bateman,  28 
Ohio  St.  144.  See  also  Illinois  Cent.  R.  Co.  v.  Adams,  42  111.  474; 
Illinois  Cent.  R.  Co.  v.  Read,  37  111.  485;  Adams  Exp.  Co.  v,  Stet 
taners,  61  111.  184;  Boscowit/z^  Adams  Exp.  Co.,  93  111.  532. 

(2a).  An  express  company  cannot  limit  its  liability  for  loss  of  goods 
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occasioned  by  its  own  negligence.  Groganz/.  Adams  Exp.  Co.,  114 
Pa.  St.  523,  30  Am.  &  Eng.  R.  Cas.  9;  Brown  v.  Adams  Exp.  Co.,  15 
W.  Va.  812;  Maslin  v»  Baltimore  &  O.  R.  Co.,  14  W.  Va.  180,  191, 
Newborn  v.  Just,  2  Car.  &JP.  76;  New  Jersey  Steam  Nav.  Co.  v. 
Merchants*  Bank  of  Boston,  6  How.  (U.  S.)  344;  Snider  z^.  Adams 
Exp.  Co.,  63  Mo.  376,  383;  Union  Exp.  Co.  t/.  Graham,  26  Ohio  St. 
595;  Michigan  Cent.  R.  Co.  v.  Hale,  6  Mich.  243;  Western  Transp. 
Co.  V,  Newhall,  24  111.  466;  Graham  v,  Davis,  4  Ohio  St.  362;  Muser 
V.  American  Exp.  Co.,  i  Fed.  Rep.  382;  Southern  Exp.  Co.  v. 
Seide,  67  Miss.  609,  42  Am.  &  Eng.  R.  Cas.  398. 

Reasonable  limitations  upon  the  responsibility  of  a  common  car- 
rier may,  however,  be  imposed  by  contract;  but  a  carrier  cannot,  by 
contract  with  the  owner  of  goods  intrusted  to  it  for  shipment,  exempt 
itself  from  liability  for  its  own  negligence,  and  in  cases  of  loss  the 
presumption  is  against  the  carrier.  Inman  v.  South  Carolina  R.  Co., 
129  U.  S.  128,  37  Am.  &  Eng.  R.  Cas.  663. 

A  common  carrier  cannot  lawfully  stipulate  for  exemption  from 
responsibility  when  such  exemption  is  not  just  and  reasonable  in  the 
eye  of  the  law,  and  it  is  not  just  and  reasonable  in  the  eye  of  the 
law  for  a  common  carrier  to  stipulate  for  exemption  from  responsi- 
bility for  the  negligence  of  himself  or  servants.  These  rules  apply 
to  both  common  carriers  of  goods  and  common  carriers  of  passen- 
gers.    New  York  Cent.  R.  Co.  v,  Lockwood,  17  Wall.  (U.  S.)  357. 

The  Ohio  cases  are  very  decided  on  this  subject,  and  reject  all 
attempts  of  the  carrier  to  excuse  his  own  negligence  or  that  of  his 
servants.  Jones  z/.  Voorhees,  10  Ohio  145;  Davidson  t\  Graham,  2 
Ohio  St.  131;  Graham  z/.  Davis,  4  Ohio  St.  362;  Wilson  z'.  Hamilton, 
4  Ohio  St.  722;  Welsh  v,  Pittsburgh,  Ft.  W.  &  C.  R.  R.  Co.,  10  Ohio 
St.  75;  Cleveland  R.  R.  Co.  v.  Curran,  19  Ohio  St.  i;  Cincinnati, 
etc.,  R.  R.  Co.  z'.  Pontius,  19  Ohio  St.  221;  Knowlton  v.  Erie  R.  R. 
Co.,  19  Ohio  St.  260. 

In  Pennsylvania  it  is  settled  by  a  long  course  of  decisions,  that 
a  common  carrier  cannot,  by  notice  or  special  contract,  limit  his 
liability  so  as  to  exonerate  him  from  responsibility  for  his  own  negli- 
gence or  misfeasance,  or  that  of  his  servants  and  agents.  Laing  v. 
Colder,  8  Pa.  St.  479;  Camden  &  A.  R.  Co.  v.  Baldauf,  16  Pa.  St. 
67;  Goldey  r.  Pennsylvania  R.  Co.,  30  Pa.  St.  242;  Powell  v.  Same, 
32  Pa.  St.  414;  Pennsylvania  R.  Co.  v.  Henderson,  51  Pa.  St.  315; 
Farnham  v.  Camden  &  A.  R.  Co.,  55  Pa.  St.  53;  American  Exp.  Co. 
z'.  Sands,  55  Pa.  St.  140;  Empire  Transp.  Co.  v,  Wamsutta  Oil  Co., 
63  Pa.  St.  14. 

To  the  same  purport,  likewise,  are  many  other  decisions  of  the 
state  courts.  Indianapolis,  P.  &  C.  R.  Co.  z'.  Allen,  31  Ind.  394; 
Michigan  S.  &  N.  I.  R.  v.  Heaton,  31  Ind.  397,  n.;  Flinn  v,  Phila- 
delphia, W.  &  B,  R.  Co.,  I  Houst.  (Del.)  472;  OrndorfF  v.  Adams 
Exp.  Co.,  3  Bush  (Ky.)  194;  Swindler  Z'.  Hilliard,  2  Rich.  (S.  Car.) 
286;  Berry  v.  Cooper,  28  Ga.  543;  Steele  z\  Townsend,  37  Ala.  247; 
Southern  Exp.  Co.  v.  Crook,  44  Ala.  468;  Whitesides  v.  Thurlkill, 
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12  Smed.  &  M.  (Miss.)  599;  Southern  Exp.  Co.  v.  Moon,  39  Miss. 
822;  New  Orleans  Mut.  Ins.  Co.  v.  R.  R.  Co.,  20  La.  Ann.  302. 

Same — Doctrine  that  Carrier  may  Limit  Liability  for  Own  Negli- 
gence,— In  New  York  the  doctrine  was  early  established  that  a  com- 
mon carrier  may  stipulate  against  responsibility  for  the  negligence  of 
its  servants,  but  to  accomplish  this  object  the  contract  must  be  clear 
and  specific  in  its  terms  and  plainly  covering  each  case.  Welles  r. 
New  York  Cent.  R.  Co.,  26  Barb.  (N.  Y.)  641,  affirmed  in  20  N.  Y. 
181;  Perkinses  New  York  Cent.  R.  Co.,  24  N.  Y.  196;  Smith  v.  New 
York  Cent.  R.  Co.,  29  Barb.  (N.  Y.)  132,  affirmed  in  24  N.  Y.  222; 
Bissell  IK  New  York  Cent.  R.  Co.,  29  Barb.  (N.  Y.)  602;  Poucher  r. 
New  York  Cent.  R.  Co.,  49  N.  Y.  263. 

The  courts  of  the  State  of  New  York  have  carried  the  power  of 
common  carriers  to  limit  their  liability  by  special  contract  to  the 
extent  of  enabling  them  to  exonerate  themselves  from  the  effects  of 
even  gross  negligence,  where  the  contract  expressly  provides  for 
such  exemption,  and  where  it  is  founded  upon  a  valuable  considera- 
tion, such  as  the  abatement  in  whole  or  in  part  of  the  usual  rate  of 
charge.  Wills  v.  New  York  Cent.  R.  Co.,  24  N.  Y.  181;  Perkins  v. 
New  York  Cent.  R.  Co.,  24  N.  Y.  96;  Wilson  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  97  N.  Y.  87,  21  Am.  &  Eng.  R.  Cas.  148;  Poucher  v. 
New  York  Cent.  R.  Co.,  49  N.  Y.  263. 

Cases  may  also  be  found  in  some  of  the  other  state  courts,  which 
by  dicta  or  decision  either  favor  or  follow  more  or  less  closely  the 
decisions  in  New  York.  Ashmore  v.  Pennsylvania  S.  T.  &  T.  Co., 
28  N.  J.  L.  180;  Kinney  v.  Central  R.  Co.,  32  N.  J.  L.  407;  Hale 
V.  New  Jersey  St.  Nav.  Co.,  15  Conn.  539;  Peck  v.  Weeks,  34  Conn. 
145;  Lawrence  v.  New  York  R.  Co.,  36  Conn.  63;  Kimball  r.  Rut- 
land R.  Co.,  26  Vt.  247;  Mann  v.  Birchard,  40  Vt.  326;  Adams 
Exp.  Co.  V.  Haynes,  42  III.  89,  lb.  458;  Illinois  Central  R.  Co.  v. 
Adams,  42  III.  474;  Hawkins  v.  Great  Western  R.  Co.,  17  Mich. 
57,  s.  c,  18  Id,  427;  Baltimore  &:  O.  R.  Co.  v,  Brady,  32  Md.  ^n, 
25  Md.  128;  Levering  v.  Union  Transp.  Co.,  42  Mo.  88. 

And  in  England  it  is  well  settled  that  a  common  carrier  may  limit 
its  responsibility  by  a  special  acceptance.  Kenrig  v,  Eggleston, 
Alyn  93;  Rolles,  Ch.  J.,  Southcote's  Case,  4  Coke  Rep.  84,  84;  Coke, 
Ch.  J.,  Slue  V,  Morse,  i  Vent.  190,  288;  Hale,  Ch.  J.,  Lyon  r.  Mells, 
I  Smith  484,  s.  c,  5  East  428;  Abbott  on  Ship.,  part  3,  ch.  4,  sec.  8. 
p.  296,  ed.  1822;  Carley  v.  Wintringham,  Peake  N.  P.  Cas.  150: 
Gibbon  v.  Paynton,  4  Burr.  2301;  Lesson  v.  Holt,  i  Stark.  186: 
Harris  v,  Packwood,  3  Taunt.  271;  Wyld  v.  Pickford,  8  Mees  ^:  W. 
443;  Southcote's  Case,  4  Coke  84.  And  see  Dorr  v.  New  Jersey 
Steam  Nav.  Co.,  11  N.  Y.  485. 

Therefore,  since  by  the  law  of  England  a  contract  of  carriage 
with  the  owner  of  goods  to  limit  its  liability  for  the  negligence  of 
its  servants  is  valid,  an  agreement  to  insure  against  such  negligence 
would  be  equally  valid.  Walker  v.  Monarch,  5  Barn.  &  Aid.  171; 
Waters  v.  Monarch  F.  &.  L.  Assur.   Co.,  5   El.    &  Bl.  870;  London 
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&  N.  VV.  R.  Co.  V,  Glyn,  i  El.  &  EL  652;  North  British  &  M.  Ins. 
Co.  V.  London,  L.  &  G.  Ins.  Co.,  L.  R.  5  Ch.  Div.  569;  Crowley  v, 
Cohen,  3  Barn.  &  Ad.  478.  See  also  DeForest  v.  Fulton  F.  Ins. 
Co.,  I  Hall  (N.  Y.)  84;  Savage  v.  Corn  Exchange  F.  &  I.  Ins.  Co., 
36  N.  Y.  655;  Commonwealth  v.  Shoe  &  L.  D.  F.  &  M.  Ins.  Co., 
112  Mass.  131;  Jackson  Co.  v,  Boylston  Mut.  Ins.  Co.,  139  Mass. 
508,  21  Am.  &  Eng.  R.  Cas.  117. 

Same  —  In  General.  • —  In  the  absence  of  statutes  forbidding 
ihe  making  of  contracts  prescribing  the  time  after  which  a  fixed' 
liability,  incurred  by  a  common  carrier,  shall  not  be  enforced  by 
suit,  the  only  limitation  of  the  validity  of  such  a  contract  when  made 
on  sufficient  consideration  is  that  it  be  reasonable  as  to  the  period 
of  time  stipulated.  Gulf,  Colo.  &  S.  F.  R.  Co.  v.  Trawick,  68  Tex. 
314,30  Am.  &  Eng.  R.  Cas.  49. 

Where  a  contract  is  made  with  a  common  carrier  for  the  trans- 
portation of  goods,  no  intermediate  carriers  being  designated,  and 
containing  no  provisions  that  its  stipulations  shall  inure  to  the  bene- 
fit of  all  the  carriers,  an  intermediate  carrier,  by  accepting  of  goods 
for  transportation,  is  bound  by  the  ordinary  rules,  in  the  absence  of 
a  special  contract,  and  cannot  claim  the  benefit  of  the  provisions  of 
the  original  contract.  Adams  Exp.  Co.  v.  Harris,  120  Ind.  73,  40 
Am.  &  Eng.  R.  Cas.  151. 


Pennsylvania  Steel  Co. 
Georgia  Railroad  &  Banking  Co. 

(Supreme  Court  of  Georgia,  July  23,  1894.) 

Carriers  of  Merchandise  [(1)  p.  565]— Lien  for  Freight— Sale — Stoppage 
in  Transitu. — Where  the  same  vendor,  under  a  single  contract  of  sale, 
shipped  by  rail  several  consignments  of  goods  to  the  same  vendee,  each 
shipment  embracing  several  car-loads,  the  carrier  had  the  right  to  retain 
out  ot  any  one  or  more  of  the  consignments  enough  of  the  goods  in 
value  to  pay  the  charges  for  freight  and  storage  upon  all,  without  re- 
spect to  the  particular  consignments  out  of  which  the  goods  were 
retained.  And  this  right  of  the  carrier  has  the  same  relation  to  the 
right  of  stoppage  m  transitu  by  the  vendor  which  it  has  to  the  right  of 
the  consignee  to  claim  delivery  of  the  retained  goods  where  no  stoppage 
occurred.  Payment  of  the  freight  and  storage  must  be  mad^  before  the 
consignor  can  obtain  possession  under  the  right  of  stoppage  in  transitu, 
{Page  687.) 

Error  from  city  court  of  Richnnond.     Ajffirmed. 
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The  Pennsylvania  Steel  Company,  suing  for  the  use  of  the 
receivers   of    said  steel   company,    brought  suit   against  the 
railroad  company  in  trover,  setting  out  substan- 
^**^**'  tially  the  following  facts:    In  February,  1893,  the 

the  steel  company,  in  Philadelphia,  Pa.,  by  means  of  fraudu- 
lent representations  of  one  Wheless,  sold  to  the  Richmond 
County  Beit-Line  Railway  Company  a-  number  of  tons  of 
rails,  with  spikes,  bolts,  and  switches  to  go  therewith.  These 
rails  were  shipped,  consigned  to  said  Belt-Line  Railway  Com- 
pany, at  Augusta,  Ga.,  being  shipped  in  car-load  lots  at  dif- 
ferent dates,  and  came  into  possession  of  defendant,  at 
Atlanta,  Ga.,  as  one  of  the  connecting  lines  of  carriers  from 
Pennsylvania,  and  were  transported  by  it  from  Atlanta  to 
Augusta.  For  each  shipment  of  rails  the  Pennsylvania  Rail- 
road issued  one  bill  of  lading,  and  the  defendant  received  the 
cars  under  said  bill  of  lading  and  one  waybill.  On  March  4, 
1893,  defendant  received  9  cars,  delivered  7,  and  retained  2, 
on  which  it  claims  freight  and  demurrage,  $980.90;  March 
7th,  it  received  10  cars,  delivered  8,  and  retained  2,  on  which 
it  claims  freight  and  demurrage,  $1047.89;  on  March  8th,  it 
received  5  cars,  delivered  4,  and  retained  i ,  on  which  it  claims 
freight  and  demurrage,  $436.45;  and,  on  March  17th,  it  re- 
ceived 2  cars,  delivered  i,  and  retained  i,  on  which  it 
claims  freight  and  demurrage,  $130.25.  After  discovering 
the  fraud  by  which  the  credit  was  obtained,  and  learning  of 
the  insolvency  of  the  Beit-Line  Railway  Company,  the  steel 
company,  on  June  9,  1893,  served  notice  of  stoppage  in 
irajisitii  on  the  defendant  for  the  six  cars  held  by  it  under  its 
claim  of  lien  for  freight;  tendering  to  it  $1021.14,  being  the 
full  amount  of  all  charges  on  the  specific  cars  stopped.  De- 
fendant refused  to  deliver  the  six  cars  unless  the  steel  com- 
pany would  also  pay  it  $1981.86,  being  the  amount  due  it 
for  freight  and  demurrage  on  cars  of  iron  previously  delivered 
to  the  consignee ;  defendant  claiming  that  its  lien  for  freight 
and  charges  on  the  cars  delivered,  as  well  as  those  undeliv- 
ered, was  superior  to  plaintiff's  right  of  stoppage  in  iratisitu. 
The  value  of  the  iron  stopped  being  about  $3000,  and  the 
entire  amount  of  freight  and  charges  claimed  by  defendant  on 
cars  delivered  and  undelivered  being  $3003,  defendant  refused 
to  deliver  possession,  plaintiff  having  refused  to  make  any 
further  tender  than  the  $1021.14. 

Plaint! fT  claims  that  no  title  passed  to  any  of  the  property. 
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because  of  the  fraud  in  obtaining  the  credit,  but,  even  if 
title  did  pass,  that  it  exercised  its  right  of  stop-  y^u  eon- 
page  in  transitu  upon  learning  of  the  purchaser's  tinned, 
insolvency,  and  that  while  the  carrier's  claim  on  the  cars 
stopped  might  be  good,  as  against  the  consignee,  for  freight 
due  both  on  cars  delivered  and  undelivered,  its  claim  was  in- 
ferior to  plaintiff's  claim,  so  far  as  freight  was  demanded  on 
cars  delivered.  Plaintiff  further  claimed  that  each  car  con- 
tained a  different  number  of  tons  of  rails,  and  that  the  way- 
bill showed  the  weight  and  number  of  tons  on  each  car,  and 
that  the  amount  of  freight  due  on  each  car  was  readily  ascer- 
tainable; therefore,  that  each  car,  so  far  as  plaintiff's  rights 
were  concerned,  constituted  a  separate  consignment,  and  that, 
in  delivering  the  freight  to  the  consignee,  defendant  departed 
from  its  general  custom,  which  was  to  require  cash  before  de- 
livering freight,  but  upon  refusal  of  the  general  freight  agent 
to  deliver  without  payment  of  freight  the  consignee  arranged 
with  some  superior  officer  of  the  company,  and  thereupon 
obtained  the  cars  delivered  without  payment  of  freight. 

Defendant  demurred  upon  the  ground  that  its  lien  for 
freight  on  the  cars  delivered  was  superior  to  plaintiff's  right  of 
stoppage  in  transitu;  and,  the  plaintiff  having  refused  to 
tender  freight  and  charges  on  cars  delivered,  defendant  de- 
clined to  deliver  the  six  cars  upon  tender  only  of  freight  and 
charges  on  cars  stopped. 

The  court  sustained  the  demurrer,  and  ordered  that  the 
declaration  be  dismissed,  unless  plaintiff  tendered  to  defend- 
ant the  amount  of  freight  and  charges  on  cars  delivered  as 
well  as  those  undelivered,  it  appearing  from  the  pleading  that 
the  value  of  those  undelivered  was  not  equal  to  the  freight 
and  charges  claimed  by  defendant.  This  plaintiff  having  re- 
fused to  do,  the  declaration  was  dismissed. 

Plaintiff  excepted,  alleging  that  the  court  erred  (i)  in  hold- 
ing that  defendant's  lien  for  freight  on  the  cars  delivered  was 
superior  to  plaintiff's  right  of  stoppage  in  transitu;  (2)  in 
holding  that  it  was  necessary  for  plaintiff  to  tender  defendant 
the  full  amount  of  freight  and  charges  on  all  the  cars  before  it 
was  entitled  to  receive  the  six  cars  stopped ;  (3)  in  refusing  to 
hold  that  each  car  constituted  a  separate  consignment ;  (4)  in 
refusing  to  hold  that  defendant's  lien  was  lost  on  cars  uncon- 
ditionally delivered,  as  against  plaintiff's  right  of  stoppage; 
(5)  in  sustaining  the  demurrer  and  dismissing  the  declaration. 
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y.  5.  &  W,  T,  Davidson,  for  plaintiff  in  error. 
/.    B,    Cumming  and   Bryan    Cummingy  for  defendant   in 
error. 

Per  Curiam. — Judgment  affirmed. 


Central  Railroad  &  Banking  Co. 

V. 

Cooper  (M.  L.). 

{Supreme  Court  of  Georgia,  Feb,  27,  1895.) 

Carriers  of  Merchandise  [(1)  p.  565] — Injuries  to  Goods— Storage  on 
Uncovered  Platform. — Where  the  sole  ground  of  liability  alleged  in  a 
declaration  against  a  common  carrier  was  that  the  defendant  negligently 
and  carelessly  unloaded  the  plaintiff's  goods  in  the  rain,  and  stored  the 
same  on  an  open  uncovered  platform.  **  in  the  rain  and  weather," 
whereby  the  goods  were  rendered  totally  worthless,  it  was  error  to 
charge  that  if  the  goods  were  delivered  to  the  wrong  person,  some  one 
not  authorized  by  the  plaintiff  to  receive  them,  that  would  be  a  conver- 
sion by  the  defendant,  and  the  plaintiff  would  be  entitled  to  recover  the 
full  value  of  the  goods,  and  to  refuse  to  charge  a  written  request  to  the 
effect  that  the  action  was  not  for  the  recovery  of  damages  sustained  by 
the  plaintiff  from  the  loss  of  his  goods  because  of  their  delivery  to  the 
wrong  person,  but  for  damages  resulting  from  the  negligent  manner  in 
which  the  goods  were  unloaded  and  left  exposed.     {Page  689.) 

Same — Delivery  of  Shipment  [(1)  p.  716]— Agent  of  Consignee — What 
Constitutes. — There  being  nothing  in  the  pleadings  or  evidence  properly 
presenting,  as  an  issue  in  the  case,  the  question  whether  the  person  by 
whom  the  plaintiff's  goods  were  unloaded  from  the  defendant's  car  was 
or  was  not  authorized  to  receive  the  goods  for  the  plaintiff,  and  the  con- 
trolling question  being  whether  that  person,  in  unloading  and  storing  the 
goods,  was  acting  as  the  agent  of  the  plaintiff  or  of  the  defendant,  the 
court  erred  in  so  shaping  its  instruction  to  the  jury  as  to  present  for 
their  consideration  the  question  first  above  stated,  and  in  so  qualifying 
the  written  requests  of  the  defendant  as  to  submit  the  question  for  their 
determination  in  connection  with,  and  as  a  part  of,  the  question  of 
agency  above  mentioned.     {.Page  689.) 

Same — Action  for  Injuries — Improper  Charge  to  Jury. — The  charge,  as 
a  whole,  did  not  properly  submit  the  real  issues  Involved,  nor  authorize 
the  jury  to  pass  upon  the  merits  of  the  defense,  which,  if  found  true, 
would  render  a  recovery  for  the  plaintiff  legally  impossible.  Because 
of  the  errors  above  indicated,  and  irrespective  of  other  alleged  errors, 
there  should  be  another  trial. 


^r/cm?^']         carriers  of  merchandise  689 

Central  R.  &  B.  Co.  v.  Cooper  Iigariei  to  Ooodi 

Error  from  superior  court  of  Houston  county.    Reversed, 

/o/iH  R.  Cooper y  for  plaintiff  in  error. 

Hardeman^  Davis  &  Turnery  for  defendant  in  error. 

Lumpkin,  J. — i.   The  declaration  alleged  that  the  plaintiff 
shipped  over  the  defendant's  road   I2  tons  of  guano,  to  be 
delivered  to  him  at  Perry,  and  that  on  its  arrival  at  that  place 
the  company  negligently  and  carelessly   unloaded  ,  ,    ,    ^ 
the  guano  '*  in  the  rain,  and  stored  the  same  on  an  goods-storage 
open,  uncovered  platform,  in  the  rain  and  weather;   on  open  put- 
that  said   guano  was  thoroughly  wetted,   and  by  ^*'^"* 
said  wetting,  caused  by  said  rain,   it  became  totally  worth- 
less."    No  other  ground  of  liability  than  as  above  stated  was 
mentioned,   or  even  hinted  at,  in  the  declaration ;    so  there 
was  no  allegation  upon  which  it  would  be  legally  possible  to 
base  a  recovery  in  the  plaintiff's  favor  upon  the  theory  that 
the   defendant  was  guilty  of    a  wrongful  conversion  of    the 
guano  by  delivering  it  to  a  person  not  entitled  to  receive  it. 
Nevertheless,  the  court  more  than  once  instructed  the  jury,  in 
substance,  as  indicated  in  the  first  headnote,  and  refused  to 
charge  a  written  request  which  correctly  set  forth  the  real 
character  of  the  action. 

It  hardly  requires  argument  to  show  that  the  errors  thus 
committed  absolutely  entitled  the  defendant — against  whom 
the  jury  found  a  verdict  for  the  full  amount  sued  for — to  a 
new  trial.  No  plaintiff  can  recover  upon  a  cause  of  action, 
however  just  or  well  sustained  by  proof,  which  is  totally  dis- 
tinct and  different  from  that  alleged  in  his  declaration ;  and 
this  is  so  although  palpably  irrelevant  evidence  may  have  been 
received  without  objection.  The  instructions  given  by  the 
court  may,  as  abstract  propositions  of  law,  have  been  entirely 
correct,  but  they  had  no  application  or  pertinence  whatever  to 
the  issues  involved  in  the  case  on  trial. 

2.   The  guano  was  unloaded  from  the  railroad  car  by  a  boy 
named  Allen,  who  was  employed  as  a  messenger  at 
the  depot  of  the  defendant;   but  it  does  not  appear  Doiiferjor 
that  it  was  any  part  of  his  duty  to  unload  freight  ■Wpm*"*. 
cars.      It  is  clear  from  the  evidence  that  the  ex- 
pense of  unloading  the  plaintiff's  guano  devolved  upon  him, 
and  not  upon  the  railroad  company,  and  that  he  recognized 
this  fact. 

The   real  vital  question  at  issue  in  the  case  was  whetliL. 
2  (N.  8.)  A.  &  £.  R.  CUA.-44 


630  CARRIERS   OF   MERCHANDISE  [^kI  5^ 

Ix^'ory  to  Goods  Central  R.  «fc  B.  Co.  v.  Cooper 

Allen  was  employed  by  the  plaintiff  as  his  agent  to  unload 
the  car,  or  whether,  in  unloading  the  same,  Allen  was  acting 
as  the  servant  of  the  depot  agent.  Upon  this  question  the 
evidence  was  conflicting;  but  there  was  nothing  either  in  the 
pleadings  or  in  the  evidence  properly  presenting  as  an  issue  in 
the  case  the  question  whether  or  not  this  boy  was  authorized 
to  receive  the  goods  for  the  plaintiff,  or  that  he  undertook  so 
to  do. 

The  court,  however,  in  different  portions  of  its  charge  to  the 
jury,  presented  for  their  consideration  and  determination  the 

question  just  indicated,  and  emphasized  its  sup- 
Erroneons  posed  importance  by  making  certain  qualifications 
iBstrnctions.      of    written  requests  to   charge   submitted    by  the 

defendant's    counsel.       For   mstance,     the    court 
charged  as  follows:    **  If  the  railroad  delivered  the  goods  to 
the  wrong  person  by  mistake,  or  to  a  person  not  authorized 
to  receive  them,  though  they  be  delivered  for  the  consignee  or 
owner,  the  carrier  believing  him  to  be  at  the  time  the  agent  of 
such  consignee  or  owner,  that  would  not  relieve  the  carrier, 
because  the  carrier  must,  at  his  peril,  know  that  the  person  to 
whom  he  makes  such  delivery  has  authority  to  receive  the 
goods."     And  again,  after  charging   the  following  request: 
**If  you  should  believe  from  the  evidence  that  the  plaintiff 
employed  one  Allen  to  unload  the  guano  for  him,  and  agreed 
to  pay  Allen  fifty  cents  for  unloading   it   for  him,  and  Allen, 
being  so  employed  by  him,  did  unload  the  guano   for  him, 
and  unloaded  it  negligently  or  improperly,  or  in  the  rain,  and 
if  the  plaintiff  was  present  at  any  time  while  it  was  being  un- 
loaded in  the  rain,  and  made  no  effort  to  prevent  it,  and  did 
not  at  the  time  call  the  attention  of  the  defendant's  agent  to 
the  fact,  or  signify  to  defendant  or  its  agent  that  he  objected 
to  the  manner  in  which  it  was  being  unloaded,  or  make  any 
request  that  it   be  stored  differently,  until  several  days  later, 
when  he  refused  absolutely  to  receive  the  guano,  I  charge  you 
that  you  may  consider  these  facts  in  determining  the  question 
whether   the  loss,  if  any,  was  not  due  to  the  plaintiff's  own 
act,  or  attributable  to' his  own  negligence," — the  court  quali- 
fied the  same  by  adding  after  the  words  **  employed  one  Allen 
to  unload  the  guano  for  him,'    the  words,  **and  received  the 
goods  "  ,   and  after  the  words,  '  and  Allen  being  ?o  employed 
by  him,"  the  additional  words,    *'and  authorized  by  him  to 
icccive  the  goods.  ' 
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In  view  of  the  creal  issue  upon  which  the  case  should  have 
been  made  to  turn,  the  nature  of  which  has  been  already 
stated,  it  seems  clear,  without  further  elaboration,  that  the 
above-quoted  iustructions  must  necessarily  have  been  mislead- 
ing to  the  jury,  and  that  their  effect  was  to  cut  off  the  de- 
fendant from  its  real  defense. 

3.  The  motion  for  a  new  trial  contained  numerous  grounds. 
It  is  unnecessary,  however,  to  notice  them  in  detail,  enough 
having  been  already  said  to  show  that  the  case  was  not  prop- 
erly tried,  and  to  outline  the  principles  which  should  control 
its  determination.  We  will  only  add  that,  taking  the  charge 
as  a  whole,  it  did  not  even  substantially  submit  the  real  issues 
involved  in  the  case,  but  altogether  prevented  the  jury  from 
passing  upon  the  merits  of  the  defense,  which,  if  found  true, 
would  render  a  recovery  for  the  plaintiff  legally  impossible. 

Judgment  reversed. 


St.  Louis  &  San  Francisco  Railway  Co. 

V. 

Bryan  Fruit  Co. 

(Court  of  Appeals  cf  Kansas,  So,  Dept.,  Oct,  23,  1895.) 

Carriers  of  Merchandise  [(1)  p.  565] — Claim  Aagainst  Carrier  for  Damage 
to  Shipment— Sufficiency  of  Notice  of  Claim — Amendment  of  Pleading. 
— A  claim  in  writing  which  has  been  presented  to  the  railway  com- 
pany accompanied  by  a  letter  explaining  the  full  particulars  of  the 
transaction,  charging  it  with  the  loss  of  50  per  cent,  of  147  boxes  of 
oranges,  and  for  a  return  of  the  freight  paid  it  thereon,  is  sufficient  to 
notify  said  railway  company  of  a  claim  against  it  for  damages  caused  by 
the  negligence  of  said  company  in  the  transportation  of  said  oranges; 
and,  when  said  claim  has  been  filed  before  a  justice  of  the  peace  as  a 
bill  of  particulars,  the  plaintiff  may,  upon  leave  obtained  from  the  court, 
file  an  amended  bill  of  particulars  setting  out  said  damages  and  negli- 
gence, and  does  not  thereby  substantially  change  the  claim  against  said 
railway  company.     {Pai^e  693.) 

Same — Statutory  Liability  of  Carrier — Sufficiency  of  ln8tructions.~The 
liability  of  a  railroad  company  for  damages  to  shipments  is,  in  Kansas, 
governed  by  Gen.  Stats.  1889,  Par.  1250,  which  provides  "that  railroads 
in  this  state  shall  be  liable  for  all  damages  done  to  person  or  property, 
or  done  in  consequence  of  any  nesrlect  on  the  part  of  the  railroad  com- 
panies," and  the  liability  of  the  railway  company  in  this  case  is  held  to 


692  CARRIERS  OF  MERCHANDISE  [^s.so' 

li^ary  to  Goods         St.  L.  &  8.  F.  Ry.  Co.  v,  Bryan  F.  Co. 

come  within  this  statute,  and  the  instructions  given  by  the  trial  court 
herein  held  correct.     {Page  696.) 

Action  for  Damages  to  Shipment — Giving  Instructions — When  Not  Error 
to  Refuse! — Where  there  is  nothing  in  tlie  pleadings  or  evidence  upon  j 

which  to  base   instructions  asked  for,  it  is  not  error  to  refuse  to  give  \ 

them.     (Page  696.) 

Error  from  Sedgwick  county  district  court.     Affirmed. 

A,  A.  Hurd  and  Bent  ley  &  FiirrcFony  for  plaintiff  in  error. 

Rohrbaugh  &  Rauschy  for  def c :         :  in  error. 

I 

Dennison,  J. — This  action  was  originally  brought  in  justice 
court  upon  the  following  bill  of  particulars:  **  Wichita,  Kansas, 
Nov.  28,  1888.  St.  Louis  &  San  Francisco  Railway  Com- 
pany, bought  of  Bryan  Fruit  Co.,  wholesale  fruit, 
*****  *  oysters,  and  produce  &  general  commission  mer- 
chants: 147  bxs.  oranges,  at  $2.25, — $330.75.  To  loss  on, 
same,  50^,  $165.38;  freight  on  above,'  at  80  lbs.  pr  box 
5880  lbs.,  at  .67  pr  100  lbs.,  $39.40,— $204.78.  Car  No. 
3058  C.  S.  F.  Wichita  Claim  No.  170.  B.  L.  Keenan, 
Justice  of  the  Peace.  Filed  June  9,  1889.  Returned 
(  /24,  A.M."  Judgment  by  default  was  rendered  on  said  bill 
of  particulars  for  $209.25,  and  was  by  the  defendant  appealed 
to  the  district  court. 

By  leave  of  the  district  court  the  plaintiff  filed  the  following 
amended  bill  of  particulars  (omitting  title):  '*  The  plaintiff, 
the  Bryan  Fruit  Company,  complains  of  the  defendant,  the 
St.  Louis  &  San  Francisco  Railroad  Company,  defendant, 
and  says  that  defendant  is  a  corporation  and  a  common  car- 
rier, and  has  a  line  of  road  running  from  Nichols 
FMt8.  Junction  into  the  city  of  Wichita,  Sedgwick  county, 

state  of  Kansas;  that  said  defendant  undertook  for  hire  to 
carry  a  car-load  of  fruit  for  plaintiff  from  said  Nichols  Junction 
to  said  city  of  Wichita,  in  the  month  of  November,  1888 ;  that 
plaintiff  placed  in  the  hands  of  defendant,  as  such  common 
carrier,  said  car-load  of  fruit  on  the  day  and  year  last  aforesaid, 
among  which  was  74  boxes  of  oranges,  of  the  value  of  $165.38, 
which  plaintiff  delivered  to  defendant  in  good  condition,  and 
paid  defendant  the  sum  of  $39.40,  as  freight,  in  consideration 
of  which  defendant  undertook  and  agreed  to  safely  carrj-  said 
oranges  to  said  city  of  Wichita,  and  deliver  the  same  to  plain- 
tiff in  good  condition;  yet,  neverthless,  defendant  did  not 
safely  carry  said  oranges,  and  did  not  deliver  the  same  to 
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plaintiflF  in  good  condition,  but  the  defendant  negligently  and 
carelessly  permitted  said  oranges  to  heat  and  rot,  until  the 
same  were  worthless  to  plantiff,  to  plaintiff's  damage  $204.78. 
Wherefore  plaintiff  prays  judgment  against  defendant  for  the 
sum  of  S204.78,  and  interest  thereon  at  6^  per  annum  from 
November  8th,  1888,  and  costs  of  this  action.  Rohrbaugh 
&  Rauch,  Attorneys  for  Plaintiff.  Filed  Jan.  3/90.  C. 
H.  Luling,  Clk.,  by  Jek.** 

The  defendant  moved  to  strike  the  amended  bill  of  particu- 
lars from  the  files,  *  *  for  the  reason  that  the  same  changes  the 
nature  of  the  cause  of  action,  and  is  a  different  cause  of  action 
from  that  alleged  in  the  original  bill  of  particulars,*'  which 
motion  was  by  the  court  overruled.  Trial  was  had  before  a 
jury  on  January  19,  1891,  who  returned  a  verdict  against  the 
defendant  of  $231.74. 

The  defendant  brings  the  case  here  for  review,  and' in  its 
brief  alleges  three  assignments  of  error,  as  follows: 

First.  **  The  court  erred  in  overruling  defendant's  motion 
to  strike  from  the  files  the  amended  bill  of  particulars. 

Second.   The  court  erred  in  its  charge  to  the  jury. 

Third.  The  court  erred  in  refusing  to  give  certain  instruc- 
tions asked  by  the  railway  company. 

Section  139  of  the  Code  reads  as  follows:  '*  The  court  may, 
before  or  after  judgment,   in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  amend  any  pleading,  process,  or 
proceeding  by  adding  or  striking  out  the  name  of  siifflHencror 
any  party  or  correcting  a  mistake  in  the  name  of  notice  of  in- 
a  party  or  a  mistake  in  any  other  respect,  or  by  iJ|7am^Bd- 
inserting  other  allegations  material  to  the  case,  or  n«ntorpeti- 
conform  the  pleadings  or  proceedings  to  the  facts  "•■• 
proved  when  such  amendment  docs  not  change  substantially 
when  any  proceeding  fails  to  conform   in  any  respect  to  the 
the  claim  or  defense;  and  provisions  of  this  Code,  the  court 
may  permit  the  same  to  be  made  conformable  thereto   by 
amendment."     The  plaintiff  clearly  had  a  right  to  amend  his 
bill  of  particulars,  unless  it  substantially  changed  his  claim. 
The  claim  of  the  plaintiff  is  for  damages  to  oranges,  caused  by 
the  negligence  of  defendant  while  shipping  the  same  over  its 
line  of  road. 

The  question  to  be  determined  in  considering  this  point  is 
whether  the  main  facts  constituting  the  cause  of  action  are  so 
stated  that  the  defendant  is  clearly  informed  of  the  nature  of 
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the  claim  against  it,  and  is  not  misled  into  supposing  that  it 
will  be  required  to  make  a  defense  upon  one  cause  of  action, 
or  one  transaction,  and  by  the  amendment  is  required  to 
defend  as  against  another  cause  of  action,  or  another  transac- 
tion. **  A  bill  of  particulars  need  not  be  drawn  with  the 
same  fullness  and  precision  as  the  petition.  It  is  sufficient  if 
the  main  facts  are  stated  in  a  general  way,  so  that  the  de- 
fendant is  not  misled,  but  clearly  informed  of  the  nature  of 
the  claim  against  him."  Lobenstein  v.  McGraw,  ii  Kan. 
645.  **  It  must  be  remembered  that  the  pleadings  in  a  justice 
court  are  not  to  be  subjected  to  the  same  strictness  of  con- 
struction as  those  in  the  upper  courts;  *  *  *  so  that,  if  the 
essential  facts  are  stated  in  such  a  way  that  the  defendant 
cannot  be  misled  as  to  the  real  nature  of  the  claim  against 
him,  the  bill  must  be  taken  as  sufficient."  Railway  Co.  v. 
Brown,  14  Kan.  557. 

In  the  case  at  bar  the  defendant  could  not  have  been  misled 
as  to  the  nature  of  the  claim  set  forth  in  the  bill  of  particulars. 
It  appears  that  after  the  receipt  of  the  shipment  of  oranges, 
and  on  November  20,  1888,  the  Bryan  Fruit  Company  made 
out  a  bill  against  the  railway  company,  and  it  was  probably 
made  out  on  one  of  their  bill  heads,  and  it  contains  the  words 
**  Bought  of  Bryan  Fruit  Co.,"  and  it  clearly  states  to 
said  railway  company  that  there  was  a  loss  of  50^  on  147 
boxes  of  oranges,  at  82.25  a  box,  and  the  freight,  at  80  lbs. 
per  box,  or  5880  lbs.  at  67  cts.  per  100  lbs.  The  evidence 
discloses  the  fact  that  this  claim  was  presented  to  the  railway 
company,  and  accompanied  by  the  following  letter:  **  Office 
of  Bryan  Fruit  Company,  Wholesale  Fruit,  Oysters  &  Produce, 
and  General  Commission  Merchants.  Wichita,  Kan.,  Nov. 
20,  1888.  Wichita  Claim  No.  170.  Mr.  C.  R.  Gray,  Com'l 
Agent  Frisco  Ry.,  City. — Dear  Sir:  Inclosed  we  hand  you 
our  claim  No.  3  for  damage  on  147  boxes  oranges  shipped 
with  bananas  in  C.  S.  L.  car  No.  3058  from  New  Orleans 
November  5th,  and  delayed  by  snowstorm  on  Frisco  R'y  from 
November  8th  till  November  12th,  said  damage  being  caused 
by  delay.  There  was  a  man  in  charge  of  car  from  Springfield 
to  Wichita,  who  did  all  in  his  power  to  keep  fruit  from  decay- 
ing, but  it  was  impossible  to  ventilate  car  sufficiently  to  save 
oranges  for  such  a  length  of  time,  without  causing  a  total  loss 
of  the  bananas  by  chilling.  The  man  would  have  gotten  the 
car  through  without  loss  if  the  delay  had  not  occurred.     The 
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car  was  inspected  thoroughly  here  upon  its  arrival  by  your 
representative,  Mr.  Mills.  Kindly  hurry  the  adjustment  of 
the  claim,  and  oblige,  Yours  very  truly,  The  Bryan  Fruit 
Company.  (B)  $204.78.  Commercial  Office,  Nov.  29,  1888. 
St.  L.  &  S.  F.  Ry.,  Wichita,  Kan.'* 

This  bill  seems  to  have  been  filed  hy  the  railway  company 
as  Wichita  claim  No.  170,  and  the  payment  refused.  The 
same  bill,  which  was  presented  to  the  railway  company,  and 
payment  thereof  refused,  was  by  them  returned  to  said  Bryan 
Fruit  Company,  and  was  by  said  Bryan  Fruit  Company  filed 
before  the  justice  of  the  peace  as  its  bill  of  particulars.  This 
bill  of  particulars  seems  to  be  very  much  like  the  one  filed 
before  the  justice  of  the  peace  in  the  case  of  Lobenstein  v. 
McGraw,  11  Kan.  648,  which  is  as  follows:  **  Leavenworth, 
Kan.  W.  C.  Lobenstein  to  Patrick  McGraw,  Dr.  To  dam- 
ages sustained  by  allowing  a  large  pile  of  buffalo  hides, 
exposed  on  the  said  Lobenstein's  lot,  on  the  northeast  corner 
of  Choctaw  and  Third  Streets,  in  Leavenworth  city,  on  the  9th 
day  of  June,  1872,  thereby  causing  the  said  McGraw's  horse 
to  run  off,  and  thereby  damaging  said  horse  and  said  McGraw's 
buggy  to  the  amount  of  one  hundred  dollars.'* 

In    commenting   on    said  bill    of   particulars,    Mr.   Justice 
Brewer  in  his  opinion  says:  **  It  is  not  to  be  expected  that 
a  bill  of   particulars  will  be  drawn  with  the  same  fullness  and 
precision  as  a  petition.      Much  of  the  business  in 
justice  court  is  done  by  the   parties  themselves,   B»iofp»r- 
and  not  through  the  instrumentality  of  attorneys,   sufflciency. 
It  is  well  that  this  is  so,  for  thus  a  convenient,  ex- 
peditious, and  cheap  method  of  settling  minor  disputes  and 
collecting   smal   accounts   is   furnished   to   all.     The  justices 
themselves  are  selected,  not  on  account  of  their  legal  knowl- 
edge, but  because  of  their  good  common  sense.     The  chief 
value  of  these  tribunals,  to  the  poorer  classes  at  least,  would 
be  lost  if  the  rules  of  pleading  in  them  were  made  so  technical 
and  difficult  that  the  services  of  an  attorney  were  made  neces- 
sary in  every  case.    In  the  case  before  us  there  is  no  possibility 
that  the  defendant  was  misled  by  the  bill  of  particulars,  or 
that  he  failed  to   understand   fully  the   nature  of  the  claim 
against  him.      The  court,  therefore,  did  not  err  in  holding  it 
to  be  sufficient.**     See,  also.  Bogle  v.  Gordon,  39  Kan.  31. 

The  defendant  in  the  case  at  bar  must  have  known  the 
exact  nature  of  the  claim  made  against  it,  was  not  misled  in 
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any  way,  and  was  enabled  to  prepare  for  a  defense  against 
the  exact  claim  set  out  in  the  amended  bill  of  particulars.  It 
knew  that  the  first  claim  was  for  damages  by  reason  of  the 
loss  of  oranges,  and  that  there  was  no  claim  that  it  had  pur- 
chased any  oranges  from  the  Bryan  Fruit  Company;  therefore, 
the  nature  of  the  cause  of  action  was  not  substantially  changed, 
substantial  justice  has  been  done,  and  the  coilrt  below  did  not 
err  in  refusing  to  strike  the  amended  bill  of  particulars  from 
the  files. 

The  second  assignment  of  error,  which  is  to  the  instructions 
given  by  the  court,  relates  to  the  question  of  negligence  of 

the  railway  company,  and  the  plaintiff  jn  error 
Statutory  lu-  cites  numcrous  authorities  as  to  the  liability  of 
carriers.  common  Carriers.     All  of  them,  however,  are  from 

the  decisions  of  other  states.  The  liability  of  rail- 
roads for  damages  in  this  state  is  laid  down  in  paragraph  1250 
of  the  General  Statutes,  of  1889,  which  is  as  follows:  *'  That 
railroads  in  this  state  shall  be  liable  for  all  damages  done 
to  person  or  property  when  done  in  consequence  of  any 
neglect  on  the  part  of  the  railroad  companies."  We  have 
carefully  examined  all  the  instructions  given,  as  well  as  the 
pleadings  and  evidence,  and,  applying  the  above  statute  to 
them,  we  find  no  error  was  committed  by  the  court  below  in 
giving  said  instructions. 

The  third  assignment  of  error,  which  is  in  refusing  to  give 
the  instructions  asked  for  by  the  railway  company,  is  based 
upon  the  question  of  the   negligence   of   the   plaintiff.     The 

evidence  shows  that  the  bookkeeper  of  the  Bryan 
Rufliriencr of  Pruit  Company  went  to  Springfield,  Mo.,  to  meet 
negUgenee.       ^^c  Car  of  f ruit,  that  he  examined  the  car  from  time 

to  time,  and  ascertained  its  temperature  by  means 
of  a  thermometer,  and  that  he  suggested  to  the  conductor  that 
the  car  should  be  sent  to  Neodosha,  and  put  into  the  round- 
house, where  the  ventilators  could  be  used  and  the  fruit  saved. 
There  is  no  evidence  that  the  fruit  was  in  his  possession  or 
under  his  control;  neither  is  there  any  evidence  as  to  why  he 
was  sent  to  meet  the  fruit.  For  all  that  appears  to  the  con- 
trary, he  paid  his  fare,  both  going  and  coming,  and  might 
have  been  sent  for  the  sole  purpose  of  ascertaining  whether 
there  was  any  negligence  on  the  part  of  the  railway  company 
in  transporting  and  caring  for  said  fruit.  There  was  nothing 
upon  which  to  base  instructions  as  to  the  negligence  of  the 
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plaintiff,  and  hence  it  was  not  error  to  refuse  to  give  said  in- 
structions. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  judges  concurring. 


American  Sugar  Refining  Co. 

V. 

McGhee  (C.  M.)  ct  aL,  Receivers. 

(Supreme  Court,  Georgia,  March  ii,  1895.) 

Carriers  of  Merchandise  [(1)  p.  565]— Delivery  [(1)  p.  716]— Refusal  of 
Goods  by  Consignee  [(3)  p.  722]— Liability  of  Carrier^ — Where  goods  were 
shipped  over  the  lines  of  connecting  railways  to  a  consignee  designated 
in  the  bill  of  lading,  and  on  arrival  at  destination  the  receivers  of  the 
railway  company  which  completed  the  transportation  tendered  delivery 
to  that  consignee,  and  he  dechned  to  receive  the  goods,  the  liability  of 
the  receivers  as  common  carriers  thereupon  ceased,  and  they  became 
liable  as  warehousemen  only,  and  as  such  were  chargeable  with  the  duty 
of  notifying  the  consignor  of  the  consignee's  refusal  to  accept  the  goods, 
and  with  the  further  duty  of  holding  the  same  subject  to  the  order  of 
the  consignor.     {Page  703.) 

Same— Same— Delivery  to  Broker  of  Consignor — Broiler's  Authority. — 
The  action  being  by  the  consignor  against  the  receivers  to  recover  the 
goods  or  their  value,  and  the  only  defense  set  up  and  relied  upon  by  the 
defendants  being,  in  substance,  that  they  had  delivered  the  goods  as 
directed  by  a  broker  of  the  plaintiff,  and  that  he  was  the  duly  authorized 
agent  of  the  plaintiff  to  direct  such  deliver>^  and  there  being  no  suf- 
ficient evidence  to  warrant  a  finding  that  he  was  in  fact  such  an  agent 
of  the  plaintiff,  the  judge  below,  who  tried  the  case  without  a  jury,  erred 
in  adjudging  that  the  defendants  were  not  lial)le.     {Pa^e  703.) 

Brol(er  of  Consignor — Authority — Local  Custom  as  Giving  Authority.— 
The  broker  under  his  general  powers  as  such,  had  no  authoiity  either  to 
receive  the  goods  or  to  direct  to  whom  they  should  be  delivered ;  nor 
could  such  authority  be  conferred  upon  him,  so  as  to  bind  his  principal, 
the  consignor,  by  any  local  custom  or  usage,  the  latter  having  no  knowl- 
edge thereof,  and  consequently  not  contracting  with  reference  thereto 
in  making  the  shipment.     {Page  706.) 

Error  from  city  court  of  Macon.     Reversed, 

Ellis  dr  Jordan  and  5.  A,  Reid,  for  plaintiff  in  error. 
Hill,  Harris  &  Birch,  for  defendants  in  error. 

Lumpkin,  J. — The  American  Sugar  Refining  Company- 
brought  an   action  against  receivers  of  the  East  Tennessee 
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Virginia  &  Georgia  Railway  Company  for  the  recovery  of  lOO 
barrels  of  sugar,  or  the  value  of  the  same.  The 
material  allegations  pf  the  declaration  are  as  follows : 
On  January  24,  1893,  the  plaintiff  delivered  the  sugar  to  the 
N.  O.  &  N.  E.  Railroad  Company,  to  be  transported  over  its 
line  to  its  terminus,  and  thence  over  the  line  of  the  East 
Tennessee,  Virginia  &  Georgia  Railway,  of  which  the  defend- 
ants were  in  charge  as  receivers,  to  Macon,  Ga.,  the  shipment 
having  been  made  under  a  bill  of  lading  by  the  terms  of  which 
the  sugar  was  consigned  to  Rogers,  Jones  &  Moore,  of  the 
city  last  named;  and  the  defendants  received  the  sugar  for 
transportation  and  delivery  under  that  bill  of  lading.  The 
plaintiff  was  really  the  owner  of  the  sugar  when  the  defendants 
received  it,  the  shipment  having  been  made  upon  a  fraudulent 
order  given  by  a  broker  without  authority  from  the  consignees, 
who  did  not  order  nor  buy  the  sugar,  nor  consent  to  its  ship- 
ment to  them,  and  who  disclaimed  any  right  or  title  to  or 
interest  in  it,  and  refused  to  receive  it,  which  facts  were  not 
known  to  the  plaintiff  till  afterwards.  It  was  the  duty  of  the 
defendants,  upon  the  refusal  of  the  consignees  to  receive  the 
goods,  to  notify  the  plaintiff  of  this  fact,  and  redeliver  to  it,  or 
to  its  order.  The  defendants  failed  to  observe  this  duty,  but, 
on  the  contrary,  converted  and  appropriated  the  sugar  to  their 
own  use  as  receivers,  to  the  plaintiff's  damage  in  the  sum  of 
Si 640.3 5,  which  was'the  value  of  the  consignment. 

In  order  that  the  nature  of  the  defense  may  be  clearly  un- 
derstood, we  will  now  set  forth  in  full  those  portions  of  the 
defendants'  pleas  upon  which  they  relied.  They  are  as  fol- 
F«ct»coii-  lows:  **  And  for  further  answer  in  this  behalf,  these 
tiuued.  defendants    show    that    the  waybills  or   shipping 

directions  which  accompanied  the  freight  in  question  required 
these  defendants  to  turn  over  and  deliver  said  goods  to  Rogers, 
Jones  &  Moore,  of  the  city  of  Macon;  that  upon  the  receipt 
of  said  goods  in  the  warehouse  of  the  East  Tennessee,  Vir- 
ginia &  Georgia  Railway  Company  at  Macon,  Ga.,  these  de- 
fendants, through  their  agents  at  said  point,  tendered  the 
said  goods  to  the  consignees,  Rogers,  Jones  &  Moore,  as  by 
the  shipping  directions  required  to  do;  that  immediately  said 
Rogers,  Jones  &  Moore  declined  to  receive  said  goods,  alleg- 
ing that  they  were  not  willing  to  receive  the  same,  and  direct- 
ing the  agent  of  these  defendants  to  consult  with  John  Farrar, 
agent   or    broker  of  the   plaintiffs   in   this  city     that    there- 
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upon  the  said  agent  notified  the  said  John  Farrar,  broker, 
as  aforesaid,  upon  whose  order  the  said  goods  had  been 
purchased,  that  the  goods  were  ready  to  be  delivered,  and 
that  Rogers,  Jones  &  Moore,  the  consignees,  declined  to 
receive  the  goods,  and  had  directed  these  defendants  to  consult 
with  him;  thereupon  the  said  John  Farrar  immediately 
directed  these  defendants  to  deliver  the  goods  to  H.  D. 
Adams  &  Co.,  a  responsible  firm  of  this  city;  that  pursuant 
to  such  instruction, and  having  often  been  instructed  before 
in  similar  cases  by  the  said  John  Farrar,  these  defendants, 
through  their  agents,  delivered  over  the  goods  to  the  said 
H.  D.  Adams  &  Co.,  for  the  account  of  the  plaintiffs,  as 
directed  by  the  plaintiffs'  broker  so  to  do.  These  defendants 
having  notified  the  consignors  through  their  agent,  as  afore- 
said, and  having  been  by  him  directed  as  to  the  disposition 
of  the  goods,  followed  his  instructions  to  the  letter,  and 
delivered  them  over  to  the  persons  designated  by  the  said 
broker.  Wherefore  these  defendants  show  that  they  have 
fully  discharged  their  duty  in  and  about  said  matter,  and  that 
there  is  no  liability  upon  them  to  account  for  any  matter  or 
thing  connected  with  the  subsequent  disposition  of  said 
merchandise. 

And,  for  further  answer,  in  this  behalf  these  defendants 
show  that  they  were  cognizant,  from  a  long  course  of  dealing 
through  their  agents  at  Macon,  of  the  fact  that  said  Macon 
Brokerage  Company,  or  John  Farrar  &  Company,  or  both,  of 
which  John  Farrar  was  one  of  the  partners  or  principal  agent, 
had  been  for  a  long  time  the  agent  of  the  plaintiffs  in  placing 
their  orders  and  the  sale  of  products  of  the  plaintiffs  in  this 
city;  that  when  the  said  Rogers,  Jones  &  Moore,  the  con- 
signees of  said  goods,  refused  to  receive  them,  and  directed 
the  defendants  to  consult  with  the  said  John  Farrar,  as  a 
member  of  the  said  Macon  Brokerage  Company  or  John  Farrar 
&  Company,  these  defendants  immediately  did  so,  in  accord- 
ance with  the  custom  that  had  heretofore  prevailed  with  refer- 
ence to  similar  shipments,  and  the  said  John  Farrar,  for  the 
said  Macon  Brokerage  Company  or  John  Farrar  &  Company, 
having  directed  these  defendants  to  turn  over  the  said  goods 
to  H.  D.  Adams  &  Co.,  a  responsible  firm,  fully  solvent,  and 
fully  able  to  pay  for  the  same,  these  defendants  obeyed  such 
instructions.  The  said  John  Farrar  had  been  placing  orders 
for  the  consignors  for  a  long  series  of  years,  and  was  known 
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to  this  defendant  as  the  agent  and  broker  of  the  said  plaintiffs 
in  this  city.  He  had  authority,  both  by  custom  and  by  direct 
mandate  from  the  plaintiffs,  to  place  their  orders  in  this  city, 
and  these  defendants  only  followed  the  instructions  that  they 
received  from  him  in  this  case,  as  it  was  known  to  them,  from 
his  course  of  dealing,  that  he  was  the  authorized  agent  of  the 
plaintiffs  to  direct  the  disposition  of  the  goods,  as  well  as  to 
procure  and  place  orders  therefor.  These  defendants  delivered 
the  goods  to  the  parties  to  whom  they  were  consigned.  Those 
parties  having  refused  the  goods,  and  having  directed  these 
defendants  to  consult  with  John  Farrar,  as  aforesaid,  the 
goods  were  delivered  to  H.  D.  Adams  &  Co.,  on  instructions 
from  him,  as  broker  of  the  said  plaintiffs." 

The  case,  by  consent,  was  tried  by  the  judge  without  a 
jury.  The  evidence,  as  a  whole,  showed  substantially  the 
following  state  of  facts:  John  Farrar,  or  the  Macon  Brokerage 
FActscoD-  Company,  under  different  firm  names  (John  Farrar, 
tinned.  however,  always  being  a  member),  did  business  for 

the  plaintiff  as  its  broker  in  the  city  of  Macon  from  1890  until 
and  including  the  month  of  January,  1893.  During  this  period, 
Farrar,  or  the  firms  of  which  he  was  a  member,  sent  large 
numbers  of  orders  to  the  plaintiff,  at  the  instance  of.  various 
parties.  He  had,  however,  no  authority  to  make  sales  for  the 
plaintiff,  but  only  to  submit  orders  for  its  acceptance  or  re- 
fusal, receiving  commissions  on  sales  completed;  and  in  no 
instance  was  he  authorized  to  make  collections  for  the  plaintiff, 
but  purchasers  remitted  to  it  directly.  He  was  not  authorized 
to  dispose  of  any  goods  for  the  plaintiff  without  instructions 
from  it,  and  in  the  present  case  he  was  not  authorized  to  take 
possession  of  or  dispose  of  the  sugar,  or  give  any  directions 
as  to  its  delivery.  The  plaintiff  gave  him  no  instructions 
whatever  concerning  it.  The  shipment  of  the  sugar  was 
brought  about  as  follows:  Farrar,  for  a  fraudulent  purpose  of 
his  own,  and  without  authority  from  Rogers,  Jones  &  Moore, 
sent  an  order  to  the  plaintiff  to  ship  to  them  100  barrels  of 
sugar,  and  it  did  so,  believing  that  the  order  was  an  honest  ono 
and  duly  authorized.  Farrar  informed  Rogers,  Jones  &  Moore 
of  the  sending  of  the  order,  but  represented  that  it  resulted 
from  a  mistake  caused  by  his  using  the  wrong  cipher,  and 
requested  them  to  notify  him  of  the  arrival  of  the  sugar. 
When  it  did  arrive,  the  agent  of  the  defendants  notified 
Rogers,  Jones  &  Moore  of  the  fact,  and  tendered  delivery  to 
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them,  the  agent  being  at  the  time  entirely  ignorant  of  the 
fraud  which  had  been  practised  by  Farrar.  Rogers,  Jones  & 
Moore  informed  the  agent  that  the  sugar  was  not  for  them, 
and  declined  to  receive  it,  but  stated  that  Farrar  would  dis- 
pose of  it.  They  also,  as  the  latter  had  requested,  informed 
him  of  the  arrival  of  the  sugar,  and  mailed  to  him,  without  in- 
dorsement, the  bill  of  lading  which  had  been  sent  to  them.  He, 
without  informing  the  plaintiff  of  the  rejection  of  the  consign- 
ment by  Rogers,  Jones  &  Moore,  and  without  presenting  to 
the  agent  of  the  defendants  the  bill  of  lading,  simply  tele- 
phoned the  agent  to  deliver  the  sugar  to  H.  D.  Adams  &  Co. ; 
and  the  agent,  without  having  notified  the  plaintiff  of  the  re- 
fusal of  Rogers,  Jones  &  Moore  to  receive  the  sugar,  and  with- 
out having  asked  of  the  plaintiff  any  directions  in  the  matter^ 
and  also  without  requiring  from  Farrar  the  production  of  the 
bill  of  lading,  delivered  the  sugar,  as  he  had  directed,  to 
H.  D.  Adams  &  Co.,  a  responsible  firm,  who  afterwards  paid 
Farrar  for  the  same.  He  absconded  without  paying  anything 
to  the  plaintiff,  which,  however,  never  expected  nor  demanded 
payment  from  him.  Goods  were  very  frequently  delivered 
without  requiring  the  bill  of  lading  to  be  surrendered. 

When  the  plaintiff  had  become  informed  of  the  rejection  of 
the  consignment  by  Rogers,  Jones  &  Moore,  it  made  a  demand 
upon  the  defendants'  agent  for  the  sugar,  and,  in  fmu  eon- 
reply  to  this  demand,  the  attorneys  of  the  defend-  **""«^* 
ants  wrote  the  following  letter,  addressed  to  the  plaintiff's 
attorney:  **  Your  demands  have  been  referred  to  us-  In  reply 
to  yours,  we  beg  to  state  that  the  goods  in  question  were 
delivered  to  Messrs.  H.  D.  Adams  &  Company  by  direction  of 
the  Macon  Brokerage  Company,  through  Mr.  Farrar,  of  this 
place.  This  delivery  was  made  on  or  about  February  i,  1893. 
The  Macon  Brokerage  Company  claim  to  be  acting  for  your 
client,  and  it  was  known  to  this  company  that  they  had  been 
representing  them  in  other  similar  transactions,  and  this 
sugar  was  shipped  on  the  order  of  said  brokerage  company." 
There  had  been  previously  frequent  dealings  between  the 
agent  of  the  defendants  and  Farrar  in  his  capacity  of  broker. 
He  often  hurried  up  deliveries,  and  also  gave  directions  about 
placing  cars  for  consignees,  and  his  instructions  were  carried 
out;  but  in  every  instance  except  the  present  his  directions 
related  to  deliveries  to  the  proper  consignees.  This  was  the 
first  time  when  the  defendant's  a^ent  **  had  to  change  the 
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consignee."  The  value  of  the  sugar  was  proved.  There  was 
also  a  considerable  amount  of  evidence  as  to  certain  alleged 
customs  in  the  city  of  Macon. 

It  was  shown  that,  according  to  the  usage  of  trade  recog- 
nized by  the  wholesale  dealers  of  that  city,  when  a  merchant, 
for  any  reason,  rejected  a  consignment  shipped  to  him  upon 
the  order  of  a  broker,  it  was  customary  to  notify  the  broker 
of  such  rejection,  without  also  communicating  the  fact  to  his 
principal,  leaving  the  broker  to  arrange  for  the  final  disposal 
of  the  shipment.  Upon  such  notification  to  the  broker,  it 
was  his  duty  to  communicate  with  his  principal,  and  get 
instructions  as  to  how  the  goods  rejected  should  be  disposed 
of.  The  broker  had  no  power  to  assume  possession  of  the 
goods,  to  make  a  resale  of  them,  or  to  give  any  direction  as 
to  their  delivery,  save  upon  receiving  express  authority  from 
his  principal;  but  the  railroad  agents  usually  respected  the 
broker's  orders  as  to  final  delivery  of  the  goods,  when  the 
broker  was  known  to  be  representing  the  consignor,  and  had 
given  the  order  upon  which  the  goods  were  shipped,  without 
requiring  him,  it  would  seem,  to  exhibit  any  evidence  of 
authority  from  his  principal  to  accept  the  consignment  in  the 
principal's  behalf,  or  to  direct  delivery  to  a  person  other  than 
the  original  consignee,  named  in  the  bill  of  lading.  It  did 
not,  however,  appear  that  a  delivery  of  this  kind  had  ever 
been  made  to  Farrar,  acting  as  the  broker  of  the  plaintiff, 
or  any  other  principal  he  was  known  to  represent. 

It  was  further  shown  that  it  was  against  the  rules  of  the 
sugar-refining  company  to  give  the  discount  allowed  on  orders 
for  lOO  barrels  of  sugar,  unless  the  whole  of  that  amount  was 
Facts  coutin-  taken  by  a  single  firm  or  person.  It  was  cus- 
n^d.  tomary,     however,     through    the    contrivance    of 

Farrar,  for  the  merchants  of  Macon  to  evade  this  rule  by 
several  of  them  combining  together,  giving  an  order  in  the 
name  of  one  only  of  them,  and  directing  shipment  acordingly. 
When  the  sugar  arrived,  Farrar  would  carry  out  the  scheme 
by  going  around,  in  behalf  of  the  nominal  consignee,  to  all 
the  other  merchants  interested,  taking  the  check  of  each  for 
his  proportion  of  the  price,  and  giving  him  an  order  on  the 
railroad  for  the  amount  of  sugar  to  which,  under  the  arrange- 
ment, he  was  entitled.  Farrar  would  then  deliver  the  checks 
thus  collected  to  the  merchant  in  whose  name  the  shipment 
was  made,  who  thereupon  would  send  to  the  sugar  company 
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his  individual  cheek  for  the  price  of  the  entire  consignment. 
The  bill  of  lading  would  be  turned  over  to  Farrar,  who,  upon 
surrendering  it  to  the  railroad  company,  would  thus  be  enabled 
to  get  possession  of  the  consignment,  and  direct  its  distribution 
upon  his  written  orders  to  several  parties  interested  therein. 
It  was  not  shown  that  the  plaintiff  had  any  knowledge  at  all 
of  the  customs  prevailing  in  Macon,  whatever  they  were,  or 
dealt  with  reference  to  the  same.  The  judge  rendered  a 
judgment  in  favor  of  the  defendants,  and  the  plaintiff  made 
a  motion  for  a  hew  trial,  to  the  overruling  of  which  it 
excepted. 

1.  We  think  that,  under  the  facts  stated,  the  receivers  of 
the  railway  company  had  a  perfect  right  to  treat  the  consign- 
ment exactly  as  if  Rogers,  Jones  &  Moore  had  actually  ordered 
the  sugar.     They  were  the  consignees  designated 

in  the  bill  of  ladincr,  and  the  defendants'  agents  did  conBignew' 

,      ^,  i.u-         •      -..       J      •         J    1-  i.       refusal  to  r«- 

precisely  the  proper  thmg  m  tendenng  delivery  to  ceiT*  goods, 
them.  This  being  so,  when  these  consignees  de- 
clined to  take  the  goods,  the  liability  of  the  defendants  as  car- 
rier ceased,  and  they  became  liable  as  warehouseman  only. 
As  such,  it  was  their  duty  to  notify  the  consignor  of  the  con- 
signee's refusal,  and  also  to  hold  the  goods  subject  to  the 
consignor's  order.  Of  course,  an  order  for  the  delivery  of  the 
sugar  from  an  agent  of  the  consignor  having  authority  to  give 
it  would  be  the  legal  equivalent  of  such  an  order  from  the 
consignor  itself.  We  shall  asume  that  the  propositions 
announced  in  this  division  of  this  opinion  will  be  accepted  as 
sound  and  correct,  without  stopping  to  elaborate  or  discuss 
them. 

2.  The  case  was  earnestly  argued  in  this  court   by  counsel 
for  the  defendants  in  error  upon  the  line  that  the  conduct  of 
Rogers,  Jones  &  Moore  amounted  to  such   a  quasi 
acceptance  of  the  consignment  as  would  justify  a  same— d^iit- 
delivery  to  another  upon  their  order  or  direction,   ©ry  to  broker. 
It  was  strenuously  insisted   that,  by  referring  the 
defendants'  agent  to  Farrar,  the  consignees  made  him  their 
agent  to  give  direction  as  to  the  delivery  of  the  sugar,  and  that 
consequently  his  order  to  deliver  the  same  to  H.  D.  Adams 
&  Co.  was  the  act  of  Rogers,  Jones  &  Moore,  and  a  disposi- 
tion of  the  sugar,  so  far  as  the  defendants  were  concerned,  by 
the  consignees  themselves.     Impressed  by  the  earnestness  and 
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zeal  of  the  counsel,  we  most  carefully  examined  the  record  to 
ascertain  if  it  contained  anything  upon  which  a  defence  of  the 
nature  just  indicated  could  be  rested;  but  we  were  unable  to 
find  any  support  for  such  a  defence,  either  in  the  pleadings 
or  in  the  evidence.  As  will  have  been  seen,  the  defendants* 
pleas  repeatedly  state  that  Rogers,  Jones  &  Moore  refused  to 
receive  the  goods,  the  expression  used  in  one  instance  being 
that  they  **  declined  to  receive  the  goods,  alleging  that  they 
were  not  willing  to  receive  the  same." 

The  pleas  alsQ  distinctly  set  up  that  the  defendants  gave 
notice  of  this  refusal  to  the  consignor,  through  Farrar,  as  its 
agent;  that  he  was  its  authorized  agent  to  direct  the  disposi- 
tion of  the  goods;  and  that  delivery  was  made  in  accordance 
with  his  instructions,  as  the  consignor's  broker.  The  previous 
dealings  between  the  defendants  and  Farrar,  and  the  customs 
prevailing  in  Macon,  were  alleged  in  support  of  the  proposi- 
tion that  he  was  the  general  agent  of  the  sugar-  refining  com- 
pany, and,  as  such,  entitled  to  direct  what  should  be  done 
with  its  goods.  The  above  quoted  letter,  written  "by  the 
defendant's  attorney,  shows  that  the  defendant's  claim  from 
the  very  beginning  was  that  the  deliveiy  to  H.  D.  Adams  & 
Co.  was  made  on  the  order  of  the  brokerage  company,  repre- 
senting the  sugar-refining  company,  and  contains  not  even  a 
hint  that  delivery  was  made  upon  any  authority  or  direction 
given  by  Rogers,  Jones  &  Moore,  as  consignees.  It  is  true 
there  is  an  expression  in  one  of  the  pleas  that  the  defendants 
**  delivered  the  goods  to  the  parties  to  whom  they  were  con- 
signed";  but  this  cannot  be  taken  as  meaning  literally  what 
it  says.  This  expression  is  immediately  followed  by  a  recital 
that  these  parties  refused  the  goods,  and  there  can  be  no 
possible  doubt,  from  the  pleas  as  a  whole  and  from  the  evi- 
dence, that  the  defendants  never  seriously  claimed  that  there 
had  been  a  delivery  to  Rogers,  Jones  &  Moore,  the  consignees, 
but  only  that  delivery  was  tendered  to  them,  and  they  there- 
upon directed  that  Farrar  be  consulted,  with  the  additional 
statement  that  he  would  dispose  of  the  goods.  So  the  real 
defense  in  this  case  was  that  delivery  was  made  on  Farrar's 
order;  that  he  was  the  plaintiff's  agent,  duly  authorized  to  give 
the  order;  and  that,  consequently,  the  delivery  so  made  was  a 
.full  and  complete  legal  protection  to  the  defendants  against 
the  plaintiff's  demand. 

In  testing  the  merits  of  this  defense,  we  will  first  inquire 
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whether  or  not  the  mere  fact  that  Farrar  was  the  broker  of 
the  plaintiff  authorized  him  to  direct  a  delivery  of  power ©r 
the  sugar,  after  the  refusal  of  Rogers,  Jones  &  aiiKignor'i 
Moore  to  accept  it,  so  as  to  make  such  delivery  *>*"<*^«''' 
binding  upon  the  plaintiff.  The  powers  of  F'arrar  as  the  plain- 
tiff's broker  were  clearly  and  distinctly  shown  by  the  evidence, 
from  which  it  appears  that  he  was  simply  a  merchandise 
broker,  with  limited  authority,  and  having  no  special  or  ex- 
press power  to  do  anything  beyond  such  acts  as  brokers  of 
this  kind  could  usually  do  in  the  conduct  of  their  business. 
He  was  a  mere  middleman  to  negotiate  sales  by  submitting 
offers  to  his  principal.  He  had  not  even  the  right  to  make  a 
binding  contract  of  sale  in  its  behalf,  and  it  is  absolutely  cer- 
tain that  he  had  no  authority  to  ordtr  any  disposition  of  its 
goods  other  than  to  see  that  they  were  delivered  to  customers 
who  had  actually  purchased  them. 

Some  confusion  has  arisen  by  using  the  word  **  broker  *'  in 
cases  where  the  person  referred  to  was  really  a  factor.  Mr. 
Justice  Bradley,  in  Slack  t/.  Tucker,  90  U.  S.  330,  says: 
**  The  difference  between  a  factoror  commission  merchant  and 
a  broker  is  stated  by  all  the  books  to  be  this:  A  factor  may 
buy  and  sell  in  his  own  name,  and  he  has  the 
goods  in  his  possession;  while  a  broker,  as  such,  "Fa^-to*-" 
cannot  ordmarily  buy  or  sell  m  his  own  name,  and  Dutfnetfon. 
has  no  possession  of  the  goods  sold,*' — citing  in  a 
footnote,  Story,  Sales,  §  91;  Story,  Ag.,  §  34;  2  Kent 
ComTn,  622.  In  Story,  Ag.  §  28,  it  is  said:  **  The  true 
definition  of  a  broker  seems  to  be  that  he  is  an  agent  employed 
to  make  bargains  and  contracts  between  other  persons  in  mat- 
ters of  trade,"  etc.;  and  that  **  he  is  strictly,  therefore,  a 
middleman  intermediate  negotiator  between  the  parties." 
In  the  section  of  this  work  cited  by  Mr.  Justice  Bradley,  it 
is  stated  that,  while  the  factor  is  intrusted  vvith  the  possession, 
management,  control,  and  disposal  of  the  goods  to  be  bought 
or  sold,  a  broker  usually  has  no  such  possession,  management, 
control,  or  disposal  of  the  same.  Again,  in  Tied  Sales,  >?  272, 
It  is  said  that  a  broker  is  not  authorized  to  receive  payment 
for  goods  sold  by  him,  and  that  he  has  no  implied  authority  to 
rescind  a  sale,  and,  without  express  authority,  cannot  appoint 
subagents  and  turn  the  business  over  to  them.  In  Ewell's 
Evans,  Ag.  *4,  we  find  a  quotation  from  Chief  Justice  Abbott 
m  the  well-known  case  of  Baring  v.  Corrie,  2  Barn.  &  Aid. 
2  (N.  s.)  A  &  E.  R.  Cas.—4o 
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143,  in  which  the  distinction  between  a  broker  and  a  factor  is 
clearly  pointed  out;  and  it  is  there  stated  that  a  broker  is  not 
trusted  with  the  possession  of  goods  the  sale  of  which  is 
effected  through  his  agency.  The  same  distinction  is  stated 
in  Mechem,  Ag.  §  13,  and  the  author  adds  that  the  broker 
does  not  ordinarily  have  the  possession  of  the  property  which 
he  may  be  employed  to  sell,  and  that  his  contracts  are  always 
made  in  the  name  of  his  employer. 

After  an  examination  of  numerous  authorities,   including 
•  those  above  cited,  this  court,  in  the  case  of  Kelly  v.  Kauff- 
man  Milling  Co.,   92  Ga.    105,   reached  the  conclusion  that 
the  authority  of  a  merchandise  broker,  under  his 
Anthoritrof     general  powers  as  such  was  quite  limited,  and  that 
broker."  ^e  had  no  authority  to  rescind  a  contract  of  sale, 

receive  from  the  purchaser  of  goods  the  bill  of  lading 
indorsed  by  him,  and  thus  obtain  possession  of  the  goods  from 
the  carrier,  or  cause  their  delivery  to  a  stranger  to  whom  he 
had  transferred  the  bill  of  lading.  That  case,  in  effect,  rules 
that  such  a  broker  as  Farrar  had  no  right  or  power,  under  the 
facts  disclosed  by  the  record  in  the  present  case,  to  bind  the 
sugar-refining  company  by  an  order  to  the  defendants  for  the 
delivery  of  the  sugar  to  H.  D.  Adams  &  Co.,  after  its  rejec- 
tion by  Rogers,  Jones  &  Moore. 

3.  The  only  remaining  question  is  whether  or  not,  under 
the  local  customs  or  usages  prevailing  in  the  city  of  Macon, 
Farrar  had  authority  either  to  receive  the  goods  himself  or  to 
direct  to  whom  they  should  be  delivered,  so  as  to  bind  his 
principal.  The  truth  is  it  would  be  a  strain  to 
CuNtom  M  hold  that,  under  the  evidence  submitted,  there  was 
auUufriiy!  ^^  ^^  Macon  any  custom  from  which  any  such  au- 
thority on  the  part  of  Farrar  could  be  derived, 
even  if  the  plaintiff  knew  and  was  bound  by  the  customs  of 
trade  in  that  city ;  but  it  was  not  pretended  that  it  had  any 
knowledge  whatever  of  any  local  custom  or  usage  prevailing 
in  Macon,  or  that  it  made  contracts  with  a  reference  thereto 
in  selling  goods  in  that  market.  We  think  it  would  be  exceed- 
ingly unjust  to  hold  the  plaintiff  bound  by  any  custom  in  the 
city  of  Macon  of  which  it  was  totally  ignorant.  Customs  are 
^jiasi  Isiws  which  have  no  extra  territorial  operation.  A  custom 
prevailing  in  Macon  would  not  propria  vigore  have  any  force 
in  Atlanta,  much  less  in  New  Orleans.  This  being  so,  no  one 
is  bound  to  take  notice  of  a  special  custom,  as  he  would  be  of 
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a  general  rule  of  law.  Therefore,  actual  knowledge  of  the 
existence  and  observance  of  a  mere  local  custom  is  necessary 
to  charge  one  who  does  not  come  directly  within  the  scope  of 
its  operation.  A  merchant  in  New  Orleans  could  not  be  pre- 
sumed to  know  the  customs  of  Macon,  and,  it  not  being  his 
duty  to  take  notice  of  the  same,  he  cannot  beheld  to  have  im- 
pliedly contracted  with  referente  to  such  customs,  unless  it  is 
affirmatively  shown  that  he  had  actual  knowledge  of  the  same. 
The  Kauffman  case,  supra,  is  also  in  point  upon  the  particular 
question  with  which  we  are  now  dealing.  It  appeared  in  that 
case  that  an  effort  was  made  to  enlarge  the  authority  of  the 
broker  under  the  general  law  by  proving  a  local  custom  or 
usage  prevailing  in  Atlanta,  under  which  it  was  claimed  that 
brokers  were  recognized  as  representing  the  person  who  em- 
ployed them  to  sell  in  afterwards  cancelling  sales  and  taking 
charge  of  the  goods  themselves;  and  it  was  decided  that  no 
such  custom  would  affect  the  seller  unless  it  was  known  to 
him,  so  that  his  assent  thereto  could  be  reasonably  inferred. 

So,  on  the  whole,  we  conclude  that,  under  the  facts,  the 
judge  erred  in  rendering  a  judgment  in  favor  of  the  defend- 
ants. We,  of  course,  recognize  the  correctness  of  the  principle 
asserted  by  counsel  for  the  defendants  in  error  that,  when  the 
liability  of  the  defendants  became  that  of  mere  warehousemen, 
they  were  bound  only  to  exercise  ordinary  diligence  in  making 
a  delivery  of  the  goods;  but  we  are  constrained  to  hold  that 
they  failed  to  observe  even  this  degree  of  diligence.  Granting 
that  notice  to  Farrar  of  the  rejection  of  the  consignment  by 
Rogers,  Jones  &  Moore  was,  in  law,  equivalent  to  notice  of 
this  fact  to  the  sugar  refining  company,  it  by  no  means  follows 
that  a  delivery  to  Farrar  or  to  his  order  was  authorized.  On 
the  contrary,  we  are  decidedly  of  the  opinion  that  the  evi- 
dence fails  to  show  any  lawful  excuse  or  justification  for  such 
delivery,  and  that  ordinary  diligence  would  have  required 
defendants  to  go  at  least  one  step  further,  and  obtain  satis- 
factory evidence  that  Farrar  really  had  authority  to  direct 
the  delivery  in  behalf  of  the  plaintiff,  if  such  was  the  fact; 
and,  if  not,  to  hold  the  goods  subject  to  the  consignor's  order. 

Judgment  reversed. 
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Spence  (and  Neff) 

V. 

Norfolk  &  Western  R.  Co. 

{Supreme  Court  of  Appeals  of  Virginia,  Aug,  8,  1895.) 

Carriers  of  Merchandise  [(1)  p.  565]— Delivery  [(2)  p.  716] — Right  of 
Consignor,  Shipping  under  Special  Contract,  to  Sue  Carrier  for  Damages 
Resulting  from  Delay  in  Transportation^ — Where  a  special  contract  is 
made  for  the  carriage  of  goods  whereby  the  shipper  guarantees  the  pay- 
ment of  the  freight,  and  the  consignee  is  not  entitled  to  the  possession 
of  the  goods  until  he  accepts  a  draft  attached  to  the  bill  of  lading  the 
shipper  retains  such  an  interest  in  the  goods  as  will  entitle  him  to  main- 
tain an  action  against  the  carrier  for  failure  to  deliver  them  at  their 
destination  within  a  reasonable  time.    {Page  709.) 

Same — Form  of  Action. — In  such  a  case  the  shipper  may  maintain  an 
action  against  the  carrier  either  on  the  case  in  tort  or  in  assumpsit  on 
the  contract.    {P<^^  714.) 

Error  to  Wythe  county  circuit  court.     Reversed. 

W,  S,  Poage,  for  plaintiffs  in  error. 
Boiling  &  Stanley y  for  defendant  in  error. 

Buchanan,  J. — The  plaintiffs  in  error  brought  an  action 

, ,  ^       on  the  case,  against   the  defendant   in  error,  for 

damages  for  failing,  as  a  common  carrier,  to  deliver 

at  their  destination,  within  a  reasonable  time,  two  carloads  of 

vegetables  and  fruit. 

The  verdict  of  the  jury  and  the  judgment  of  the  trial  court 
were  in  favor  of  the  defendant,  and  to  that  judgment  this 
writ  of  error  was  allowed. 

The  principal  error  complained  of  was.  the  refusal  of  the 
court  to  give  instruction  No.  5  asked  for  by  the  plaintiflFs, 
and  the  giving  of  an  instruction  of  its  own  in  lieu  thereof. 
The  instruction  asked  for,  and  which  was  refused,  was  as 
follows : 

**The  court  further  instructs  the  jury  that,  when  the  risk 
of  the  safe  transportation  of  the  goods  is  upon  the  consignor, 
he  will  be  considered  as  the  owner,  for  the  purpose  of  main- 
taining an  action  against  the  carrier  for  their  loss  or  injury. 
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*' Therefore,  if  the  jury  shall  believe  from  the  evidence  in 

this  case  that  the  risk  of  the  transportation  of  the  goods  and 

produce  set  out  in  the  plaintiffs*  declaration  was  upon  them 

plaintiffs],  they  are  entitled  to  maintain  this  action  for  said 

OSS  or  injury." 

The  instruction  the  court  gave  in  lieu  of  it  is  in  these  words : 
**  If  the  jury  believe  from  the  evidence  that  the  plaintiffs  con- 
tracted to  sell  to  De  Witt  &  Co.  and  Bayer  &  Son  certain  pro- 
duce; and  if  the  jury  believe  that,  according  to  the  true  intent 
and  meaning  of  the  said  contracts  between  the  said  plaintiffs 
and  the  said  De  Witt  &  Co.  and  Bayer  &  Son,  the  plaintiffs 
sold  the  said  produce  to  the  said  Dc  Witt  &  Co.  and  Bayer  & 
Son,  at  an  agreed  price,  free  on  board  the  defendant's  cars  at 
Rural  Retreat,  and  that  the  plaintiffs  did  deliver  said  produce 
on  the  defendant's  cars  at  Rural  Retreat,  and  consigned  the 
same  to  said  De  Witt  &-  Co.  and  the  said  Bayer  &  Son  at 
Columbus,  Ohio,  and  Charleston,  S.  C,  to  be  delivered  to  the 
said  consignees  at  their  destinations  by  the  defendant,  and  that 
plaintiffs  charged  the  said  De  Witt  &  Co.  and  Bayer  &  Son, 
on  the  books  of  the  plaintiffs,  with  the  price  of  said  goods  so 
shipped  to  them — then  the  plaintiffs  cannot  maintain  this 
action,  and  the  jury  should  find  for  the  defendant." 

On  the  trial  of  the  cause  the  defendant  does  not  seem  to 
have  controverted  its  liability  for  failure  to  perform  its  duty 
in  carrying  the  goods  shipped,  but  relied  entirely 
upon  the  defense  that  the  plaintiffs  had  no  inter-  J;"*^*"  **'*" 
est  in  the  goods  shipped  after  they  were  delivered 
to  the  defendant,  and  therefore  had  no  right  of  action  against 
it  for  such  failure  of  duty,  or,  if  they  had  any  right  of  action 
at  all,  it  was  an  action  of  assumpsit  on  the  contract,  and  not 
an  action  on  the  case  in  tort. 

The  question  has  been  very  much  discussed  in  this  country 
whether  the  shipper  or  consignor  can   maintain  any  action 
against    a    common  carrier  for  damages   done    to  ^^  ht  of  eon- 
goods  after  they  have  been  received  by  such  car-  ■ignorto 
rier  for  the  purpose  of  carriage,  and  before  they  m»«i»t»iB  »e- 
have  been  delivered  to  and  received  by  the  con-  "*'  ^^^  ^*'*^* 
signees,  when  the  shipper  or  consignor  had  no  right  of  prop- 
erty, general  or  special,  in  the  goods,  and  no  right  or  interest 
in  their  safe   carriage,  except   that   arising  from  the    bill    of 
lading. 

One  line  of  cases  holds  that,  since  the  shipper  or  consignor 
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has  parted  with  all  interest  in  the  property,  he  cannot  be 
injured  by  the  failure  of  the  common  carrier  to  perform  its 
duty,  or  to  keep  its  contract,  and  the  consignee  or  owner 
alone  can  maintain  the  action. 

Another  line  of  cases  holds  that,  inasmuch  as  the  contract 
for  shipment  was  made  by  the  shipper  or  consignor,  he  has 
the  right  to  maintain  such  action,  because  the  carrier  agreed 
with  him  to  carry  the  goods  safely,  and  within  a  reasonable 
time,  and  the  action  is  for  the  breach  of  that  agreement. 

This  subject  was  discussed  at  length,  and  with  great  learn- 
ing and  ability,  by  Chief  Justice  Shaw,  in  the  case  of  Blanch- 
ard  V.  Page,  8  Gray  281.  The  facts  of  that  case  showed  that 
the  plaintiffs  in  the  action  against  the  carrier  had  sold  goods 
to  another  party,  who  had  paid  for  them,  and  they  afterwards 
delivered  the  goods  to  the  common  carrier,  to  be  forwarded 
for  them.  When  they  delivered  'them  to  the  carrier,  they 
took  from  it  a  bill  of  lading  purporting  to  be  a  contract  with 
the  shippers  to  carry  and  deliver  the  goods  to  the  purchaser. 
The  goods  were  lost,  and  an  action  was  brought  by  the  ship- 
pers against  the  carrier  for  their  value,  upon  the  contract  in 
the  bill  of  lading.  It  was  admitted  that  the  shippers  had  no 
interest  or  property  in  the  goods  at  the  time  of  the  shipment, 
and  it  was  for  that  reason  contended  that  they  could  not 
maintain  the  action ;  but  the  court  held,  notwithstanding  the 
fact  that  they  had  no  interest  in  the  goods  shipped,  that  an 
action  could  be  maintained  upon  the  contract.  And  this  posi- 
tion was  sustained  by  an  argument,  both  upon  general  princi- 
ples and  upon  authority,  which,  as  Mr.  Hutchinson  says  in 
his  work  on  Carriers,  seems  unanswerable.  In  a  later  case 
decided  by  the  same  court  it  was  held  that,  where  there  was 
no  bill  of  lading  nor  other  writing  evidencing  the  contract,  an 
action  could  be  maintained  by  the  consignor,  who  had  no  in- 
terest in  the  property  shipped,  nor  an  express  contract  with 
the  carrier.      Finn  v.  Railroad  Corp.,  112  Mass.  524. 

Mr.  Hutchinson,  in  his  work  on  Carriers,  after  discussing 
this  question  at  length,  reaches  the  conclusion  that  the  con- 
signor, who  has  made  a  special  contract  with  the  carrier,  may 
always  maintain  an  action  upon  it  for  the  loss  of  or  damage  to 
the  goods,  regardless  of  the  question  of  interest  or  property  in 
them.  Nor  would  it  appear  to  be  material  whether  the  freight 
upon  them  has  been  paid  by  him  or  another.  If  not  paid,  he 
is  the  party  to  whom  the  carrier  may  look  for  its  payment,  in 
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case  the  consignee  should  refuse  to  accept  the  goods,  qr  to  pay 
the  carrier  s  charge  upon  them.  And  if  paid,  no  matter  by 
whom,  the  payment  would  be  a  sufficient  consideration  for  the 
contract  with  the  consignor.     Section  728. 

Ang.  Cam,  §  299,  says  that  the  rule  upon  this  subject  is 
properly  stated  by  PARK,  J.,  in  Freeman  %/.  Birch,  i  Nev.  &  M. 
Ri  htofcon-  ^^^*  in  which  it  was  held  **that  the  person  employ- 
■iffnortobrUff  ing  the  carrier  must  bring  the  action,  but  that  the 
aetion  for  de-    circumstance  of  the  legal  right  being  in  one  person 

•  '  may  be  evidence  of  employment  by  that  person. 

Hence  it  follows  that,  in  order  to  decide  who  is  the  proper 
party  to  be  made  plaintiff  in  an  action  of  this  sort,  the  first 
inquiry  must  be  whether  any  special  agreement  for  the  carriage 
of  the  goods  in  question  exists.  If  there  is  none,  it  then  be- 
comes necessary  to  ascertain  in  whom  the  right  of  property  is 
vested.  In  the  former  case  the  remedy  for  any  breach  of  con- 
tract belongs  to  the  party  with  whom  such  agreement  is  made. 
Therefore,  when  the  consignor  agrees  with  the  carrier  for  the 
conveyance  of  the  goods,  and  is  to  pay  him,  the  action  is  well 
brought." 

The  plaintiffs  in  this  case,  according  to  their  evidence,  not 
only  made  a  special  contract  with  the  defendant,  by  which 
they  guaranteed,  the  payment  of  the  freight,  but  the  con- 
signees were  not  entitled  to  the  possession  of  the  goods 
until  they  accepted  the  drafts  attached  to  the  bills  of  lading. 
The  sales  in  this  case  were  made  by  telegram.  The  Co- 
lumbus purchasers  or  consignees,  De  Witt  &  Co.»  wired  the 
plaintiffs  for  prices,  who  replied  that  they  would  sell  them  the 
produce,  shipped,  at  a  certain  price,  *'  f.  o.  b.  the  cars  [free 
on  board  the  cars]  at  Rural  Retreat,  shipment  subject  to  draft 
with  bill  of  lading  attached."  De  Witt  &  Co.  then  wired  the 
plaintiffs  not  to  send  draft,  and  they  would  remit.  The  plain- 
tiffs answered,  refusing  to  ship  unless  they  would  agree  to 
their  terms.  De  Witt  &  Co.  then  wired  them  to  ship  accord- 
ing to  their  first  proposition.  The  same  kind  of  a  contract, 
it  seems,  was  made  with  Bayer  &  Son,  the  Charleston  pur- 
chasers or  consignees.  It  is  very  clear  from  their  contracts 
that  the  plaintiffs  did  not  intend  to  part  with  all  interest  in 
the  goods  when  they  delivered  them  to  the  defendant  for 
shipment.  The  evidence  shows  that  when  the  consignees 
refused  to  receive  the  goods  on  the  ground  that  they  were 
damaged,  the   plaintiffs,  upon  being  notified  of  the  fact,   re- 
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fused  to  give  dirA:tions  as  to  the  disposition  of  the  goods,  on 
the  ground  that  they  had  sold  them  to  the  consignees,  and 
the  goods  were  shipped  at  their  risk.  This  action  of  the 
plaintiffs  could  not  change  the  original  contract  between  them 
and  the  consignees.  The  most  that  can  be  said  of  it  is  that 
their  conduct  at  that  time  is  inconsistent  with  their  claim  now. 
It  is  also  equally  true  that  the  conduct  of  the  defendant  at 
that  time  was  inconsistent  with  its  present  claim.  Then  it 
treated  the  plaintiffs  as  the  owners  of  the  goods,  and  insisted 
upon  paying,  and  did  pay,  then,  the  balance  of  the  amount 
received  upon  the  sales  of  the  goods  shipped  to  Charleston, 
after  paying  the  freight.  Now  it  insists;,  that  the  plaintiffs 
had  no  interest  in  the  goods  shipped  after  they  were  delivered 
to  it  for  shipment.  While  the  conduct  of  both  parties  has 
been  inconsistent  with  their  present  claims,  such  conduct 
cannot  affect  their  legal  rights  in  this  case,  as  neither  acted 
upon  the  other's  conduct  to  his  prejudice.  , 

The  evidence  shows,  or,  at  least,  tends  to  show,  that  the 
consignees  had  no  right  to  the  possession  of  the  goods  shipped 
until  they  paid  the  drafts  which  were  attached  to  the  bills  of 
lading.  In  such  a  case,  Mr.  Benjamin  says,  in  section  399  of 
his  work  on  Sales  (2d  Am.  Ed.),  *Hhat  where  a  bill  of  ex- 
change for  the  price  of  goods  is  inclosed  to  the  buyer  for 
acceptance,  together  with  the  bill  of  lading,  the  buyer  cannot 
retain  the  bill  of  lading  unless  he  accepts  the  bill  of  exchange; 
and  if  he  refuses  acceptance,  he  acquires  no  right  to  the  bill 
of  lading,  or  the  goods  of  which  it  is  the  symbol.'* 

Mr.  Angell  says:  '^  Where  the  direction  is  not  to  deliver 
uiKhtorcorpo-  the  goods  in  case  of  the  existence  of  certain  circum- 
nitioiito  stances,  nor  until  payment  should  be  made  bv  the 

bring;  iietion  u     ^.i  ^       '       ^-i  t    " 

far  delay,  con-  Consignee  m  cash,  the  property  in  the  goods  con- 
tiiiiipd.  tinues  in  the  consignor."     Section  511. 

Hutchinson  on  Carriers,  in  discussing  this  subject,  says: 
*'  But,  after  all,  the  question  wnether  the  property  in  the 
goods  has  passed  to  the  consignee  by  a  delivery  to  the  carrier 
will  depend  upon  the  intention  of  the  transaction,  and  this 
may  always  be  shown.  And  goods  may  be  shipped  to  the 
order  and  on  account  of  the  consignee  as  purchaser,  and  yet 
his  right  to  the  possession  of  them  may  be  incomplete,  as 
where  the  direction  to  the  carrier  is  not  to  deliver  the  goods 
until  the  payment  of  the  price,  or  a  compliance  with  some 
<^^'.hcr  condition,  by  the  consignee.     In  such  cases,  of  course. 
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the  title  to  the  goods  remains  in  the  consignor  until  the  con- 
ditions upon  which  delivery  is  to  be  made  have  been  complied 
with/*     Section  734. 

There  are  cases  which  hold,  where  goods  are  sold  and 
shipped  C.  O.  D.,  the  title  passes;  but  in  those  cases  it  is 
admitted  that  the  seller  has  a  special  property  in  the  goods 
sold.  In  the  case  of  Pilgreen  v.  State,  71  Ala.  368,  which 
was  a  case  where  a  liquor  dealer  received  an  order  requesting 
him  to  send  whisky  by  express,  C.  O.  D.,  to  the  party  order- 
ing it,  it  was  said:  **The  general  property,  however,  passed 
to  the  buyer  by  the  delivery  to  the  express  company  at  Calera 
[the  place  from  which  the  whisky  w-as  shipped].  The  risk  of 
loss  then  passed  to  him,  though  there  may  have  remained  in 
the  seller  a  special  property,  and  though  the  buyer  could  not, 
without  payment  of  the  price,  entitle  himself  to  the  absolute 
property,  and  to  the  actual  possession.  *  *  *  The  seller  has 
a  lien  upon  the  property  for  the  price,  and  the  right  of  pos- 
session until  it  is  paid." 

Whether  the  contracts  in  this  case  vested  the  title  to  the 
goods  sold  in-the  consignees,  when  delivered  to  the  defendant 
company  for  shipment,  subject  to  the  lien  for  the  purchase 
price,  and  the  right  to  the  possession  until  the  drafts  were 
accepted,  or  whether  the  title  did  not  vest  in  them  until  the 
drafts  were  accepted,  is  not  material,  for,  in  either  case,  the 
plaintiffs  had  such  interest  and  rights  in  the  property  as' would 
entitle  them  to  maintain  an  action ;  for  it  is  well  settled  that 
where  both  the  consignor  and  consignee  have  an  interest  in 
the  goods,  one  having  a  general  and  the  other  a  special  prop- 
erty, either  may  sue ;  but  a  recovery  by  one  constitutes  a  bar 
to  an  action  by  the  other.  Freeman  7'.  Birch,  i  Nev.  &  M. 
420;  Mayall  v.  Railroad  Co.,  19  N.  H.  122;  and  2  Am.  & 
Eng.  Encyc.  Law,  pp.  902,  903.  The  plaintiffs  having  such 
interest  in  the  goods  shipped  (if  any  interest  be  necessary 
where  they  have  made  a  special  contract  with  the  carrier  for 
their  shipment  and  guaranteed  the  payment  of  freight)  as  gives 
them  the  right  to  maintain  an  action  against  the  defendant, 
the  question  arises,  can  they  maintain  an  action  of  tort,  or 
must  they  bring  asstmipsit  ? 

That  they  can  maintain  an  action  on  the  case,  as  well  as  an 
action  of  assuinpsit,  we  think,  is  well  settled. 

In  the  case  of  Boorman  v.  Brown,  3  Adol.  &  E.  (N.  S.) 
511,  43  E.  C.  L.  843,  850,  Chief  Justice  TlNDAL,  in  deliver- 


714  CARRIERS  OF  MERCHANDISE  L^n.'s^ 

Delivery  Spence  «,  Norfolk  &  W.  R.  Co. 

ing  the  opinion  of  the  court,  said :  **  That  there  is  a  large  class 
Form  or  M-  of  cases  in  which  the  foundation  of  the  action  springs 
tioa.  out  of  privity  of  contract  between  the  parties,  but 

in  which,  nevertheless,  the  remedy  for  the  breach  or  non- 
performance is  indifferently  either  assumpsit  or  case  upon  tort, 
is  not  disputed.  Such  actions  are  against  attorneys,  surgeons, 
and  other  professional  men  for  want  of  competent  skill  or 
proper  care  in  the  service  they  undertake  to  render;  actions 
against  common  carriers,  against  shipowners  on  bills  of  lading, 
against  bailees  of  different  description ;  and  numerous  other 
instances  occur  in  which  the  action  is  brought  in  tort  or  con- 
tract, at  the  election  of  the  plaintiff."  The  principle  in  all 
these  cases  would  sbem  to  be  that  the  contract  creates  a  duty, 
and  the  neglect  to  perform  the  duty,  or  the  nonfeasance,  is  a 
ground  of  action  upon  a  tort. 

Ang.  Carr.,  §  422  says,  in  discussing  this  question:  **  But, 
in  respect  to  the  proper  form  of  action  at  common  law  against 
all  common  carriers,  there  was  for  a  long  time  a  question,  and 
one  much  agitated  among  pleaders;  and  it  was  natural  that 
the  question  should  arise  out  of  the  innovation  upon  the 
common-law  duties  of  carriers.  As  long  as  their  occupation 
was  considered  as  a  public  duty,  the  breach  was  tort,  for 
which  they  were  liable  to  an  action  on  the  case,  founded  upon 
the  custom  of  the  realm,  or,  in  other  words,  upon  the  common 
law.  In  time,  however,  they  succeeded  in  establishing  the 
existence  of  a  contract,  and  then  they  at  once  became  liable 
to  an  action  of  assumpsit  on  their  undertaking.  And  a  very- 
long  established,  continued,  and  uniform  usage  has  sanctioned 
the  principle  and  adopted  the  advantages  of  both  forms  of 
action;  so  that  the  case  may  be  considered  either  way, — as 
arising  ex  contractu  or  ex  delicto^ — according  as  the  neglect  of 
duty  or  breach  of  promise  is  intended  to  be  relied  on  as  the 
cause  of  injury.  The  practice  of  declaring  against  common 
carriers  on  the  custom  of  the  realm  was  as  ancient  as  the  com- 
mon the  law  itself,  and  was  uniformly  adopted  until  the  case  of 
Dale  V.  Hall,  (decided  in  1750)  !  Wils.  281,  when  the  practice 
of  declaring  in  assumpsit  succeeded;  but,  for  four  hundred 
years  before  that  time,  the  declaration  was  in  tort  on  the 
custom.'* 

It  is  said  by  Hutchinson  on  Carriers,  **  that  since  the  recog- 
nition (in  the  case  of  Dale  v.  Hall)  of  the  right  of  the  bailor 
of  the  goods  to  sue  upon  his  contract  with  the  carrier,  the 
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two  forms  of  action — the  one  in  assumpsit  for  breach  of  con- 
tract, and  the  other  in  tort  for  the  breach  of  duty — have  been 
adopted  indifferently,  or  at  best  suited  the  purposes  of  the 
pleader/*  Sections  738,  739,  740;  2  Am.  &  Eng.  Enc.  Law, 
P-  903;   3  Rob.  Prac.  (New)  437-441. 

This  court,  in  the  case  of  Express  Co.  v.  McVeigh,  reported 
in  20  Grat.  264,  284,  held  that  where  there  is  a  public  em- 
ployment, from  which  rises  a  common-law  duty,  an  action 
may  be  brought  in  tort,  although  the  breach  of 
duty  assigned  is  the  doing  or  not  doing  of  some-  tioacoiitiiiBed. 
thing  contrary  to  an  agreement  made,  in  the  course 
of  such  employment,  by  the  party  upon  whom  such  general 
duty  is  imposed.  In  that  case,  as  in  this,  there  was  a  special 
agreement,  and  this  court  held  that  the  plaintiff  had  the  right 
to  bring,  as  he  did,  an  action  of  tort.  In  Ferrill  v.  Brewis' 
Adm'r,  25  Gratt.  765,  768,  Judge  Staples  said:  **  There  is 
a  class  of  cases,  among  them  that  of  bailment,  in  which  the 
foundation  of  the  action  springs  out  of  the  privity  of  contract 
between  the  parties  but  in  which,  nevertheless,  the  remedy 
for  the  breach  or  nonperformance  is  indifferently  in  assumpsit 
or  in  cases  upon  tort.** 

The  plaintiffs  made  the  contract  with  defendant  for  the 
shipment  of  the  goods,  and  guaranteed  the  payment  of  the 
freight.  They  are,  therefore,  parties  to  the  contract,  and  had 
an  interest  in  the  safe  delivery  of  the  goods;  and  it  ?s  not  for 
the  defendant,  who  made  the  contract  with  them,  to  say, 
upon  a  breach  of  that  contract,  that  the  plaintff's  are  not  en- 
titled to  recover  damages  which  are  the  direct  and  natural 
consequence  of  such  breach  of  contract.  Blanchard  v.  Page, 
8  Gray  281,  301. 

Even  if  the  defendant  had  not  required  the  plaintiffs  to 
guarantee  the  payment  of  the  freight,  we  do  not  think  its  right 
to  recover  the  same,  if  it  had  performed  its  duty,  and  the 
proceeds  of  the  goods  shipped  were  insufficient  to  pay  its 
freight,  could  be  made  to  depend  upon  what  may  prove  to  be 
the  legal  effect  of  the  dealings  between  the  consignors  and 
consignees  upon  the  title  to  the  property  which  was  the  subject 
of  transportation.  It  had  the  right  to  look  for  its  compensa- 
tion to  the  plaintiffs,  who  required  it  to  perform  the  service 
by  delivering  the  goods  to  it  for  transportation.  And  the 
plaintiffs,  unless  they  were  the  mere  agents  of  the  consignees, 
have  the  right  to  enforce  the  contract  made  with  the  defend- 
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ant,  and  to  sue  for  its  breach ;  and  their  right  to  do  so  cannot 
be  made  to  depend  upon  the  question  whether  or  not  the  title 
to  the  goods  shipped  passed  by  their  dealings  with  the  con- 
signees. There  can  be  but  one  recovery  against  the  defend- 
ant for  its  breach  of  contract,  or  its  failure  to  perform  its 
duty,  whether  the  action  be  brought  by  the  plaintiffs,  with 
whom  the  contract  was  made,  or  by  the  consignees,  if  they 
were  the  owners  of  the  goods.  Finn  t/.  Railroad  Corp.,  112 
Mass.  524. 

The  consignees  in  this  case,  if  they  had  the  right  to  do  so, 
have  brought  no  action,  and  there  is  not  only  no  suggestion 
that  they  have  ever  made  any  objection  to  the  plaintiffs'  main- 
taining this  action,  but  they,  or  members  of  their  firms,  are 
introduced  as  witnesses  by  the  plaintiffs  in  proving  their  case. 

We  think  that  an  action  on  the  case  in  tort  may  be  brought 
against  the  carrier,  by  the  party  who  makes  the  special  contract 
^     ,    ,  with  it,  for  its  breach  of  the  contract,  unless  there 

be  in  the  contract  some  undertaking  by  the  carrier 
which  it  would  not  be  its  duty  to  perform  under  the  common 
law.  In  such  case  damages  for  breach  of  such  additional  un- 
dertaking could,  perhaps,  only  be  recovered  in  an  action  ex 
contractu. 

The  plaintiffs,  we  think,  had  the  right  to  maintain  this 
action  against  the  defendant,  if  they  proved  either  that  they 
had  made  a  special  contract  with  it  for  the  transportation  of 
the  goods,  or  that  they  had  any  interest  or  property  in  the 
goods,  either  general  or  special,  and  that  the  defendant 
had  committed  a  breach  of  its  contract,  or  failed  in  the  per- 
formance of  its  duty;  and  that  the  jury  should  have  been  so 
instructed. 

It  follows  from  what  has  been  said  that  the  circuit  court 
erred  in  the  instruction  complained  of;  and  for  such  error  its 
judgment  must  be  reversed,  and  a  new  trial  awarded,  to  be 
had  in  accordance  with  the  views  expressed  in  this  opinion. 


ABSTRACTS   OF   RECENT   DECISIONS 

(1)  Delivery  by  Carrier  of  Coods  Received  for  Transportation  [(1)  p.  719] — 
What  Constitutes — Delivery  to  Driver  of  Express  Wagon, — Delivery 
to  the  driver  of  a  wagon  of  an  express  company,  employed  in  collecting 
goods  throughout  a  city  and  delivering  them  at  the  offices  of  the 
company  is  a  delivery  to  the  company.  Wilmington  D.  Mfg.  Co., 
(Del.)  32  Atl.  Rep.  250. 
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Same — Legal  Obligation  as  to  Time  of  Delivery. — Where  a  common 
carrier  receives  goods  for  transportation,  and  the  bill  of  lading  is 
silent  as  to  the  time  of  delivery  at  the  point  of  destination,  the  law- 
implies  an  obligation  to  deliver  them  within  a  reasonable  time. 
Central  Trust  Co.  v.  Savannah  &  VV.  R.  Co.,  (U.  S.  Circuit  Ct.  N.  D. 
Ga.)  69  Fed.  Rep.  683. 

Same— Service  of  Notice  of  Arrival  of  Goods  on  Wrong  Person— Liability 
of  Company. — Personal  service  of  notice  of  the  arrival  of  goods  on  4 
person  other  than  the  consignee,  having  the  same  surname,  will  not 
determine  the  liability  of  the  carrier  as  such,  nor  bring  it  within  the 
provision  of  Civil  Code  Cal.,  §  2120,  that  a  common  carrier  may  re- 
duce his  liability  to  that  of  a  warehouseman,  as  to  goods  which  have 
arrived  at  the  place  of  consignment,  by  giving  notice  to  the  con- 
signee of  the  arrival.  Cavallaro  v.  Texas  &  P.  R.  Co.,  (Cal.)  42  Pac. 
Rep.  918. 

Same — Delivery  to  Consignee — Presumption  as  to  Payment  of  Freight 
Charges, — Where  property  has  been  delivered  by  a  common  carrier 
to  a  consignee,  the  presumption  is  that  the  latter  has  paid  the  car- 
rier's charges.  Shea  v.  Minneapolis  &  S.  Ste.  M.  R.  Co.,  (Minn.)  65 
N.  W.  Rep.  458. 

Same — Failure  to  Deliver  According  to  Contract  for  Carriage— Delivery  to 
Rightful  Owner. — A  carrier  may  defend  against  an  action  for  failure 
to  transport  and  deliver  according  to  the  contract  of  carriage  by 
showing  a  delivery  to  the  rightful  owner.  Cleveland,  C,  C  &  St.  L. 
R.  Co.  V,  Moline  R.  Co.,  (111.)  41  N.  E.  Rep.  480. 

The  court  stated  generally  the  duties  and  obligations  of  carriers  in 
this  respect  as  follows :  "  It  may  be  stated  generally  that  a  common  car- 
rier of  goods  for  hire  is  a  bailee,  and,  as  such,  is  an  insurer  against  loss 
or  injury  from  whatever  cause  arising,  except  only  inevitable  accident 
and  the  public  enemy.  Railway  Co.  v,  Keith,  8  Ind.  App.  57.  The  car- 
rier is  bound  to  account  for  the  goods  and  their  safe  delivery.  It  is  a 
familiar  rule  that  in  ordinary  cases  the  bailee  can  no  more  dispute  the 
bailor's  title  than  a  tenant  can  dispute  that  of  his  landlord.  But  to  this 
general  rule  there  are  exceptions.  He  may  always  show,  and  it  is  a  good 
defense,  that  he  has  in  good  faith  or  by  legal  process  yielded  the  posses- 
sion to  the  rightful  owner,  the  person  having  the  lawful  right  to  the  pos- 
session, the  holder  of  a  superior  or  paramount  title  to  that  of  the  bailor. 
It  is  a  good  defense  even  though  the  goods  were  taken  by  force  and 
against  his  consent,  if  the  taking  was  by  the  lawful  owner  and  the  per- 
son entitled  to  the  possession.  Surrendering  to  the  rightful  owner  is  in 
legal  effect  an  accounting,  and  that  is  what  the  bailor  himself  was  in  law 
required  to  do.  It  would  be  unjust  and  against  conscience  to  allow  the 
shipper  or  bailor,  under  the  circumstances  above  indicated,  to  recover 
for  the  value  of  the  goods.  The  bailee  or  carrier  is  bound  at  his  peril  to 
deliver  the  goods  to  the  rightful  owner.  He  is  also  bound  to  the  ship- 
:>  r  or  bailor,  under  the  contract,  to  carry  the  goods.  If  he  discharges 
I'lf^  first,  it  would  be  the  height  of  injustice  to  hold  him  liable  on  the 
\\<\.  oWigation  also.  The  above  propositions  are  sustained  by  abundant 
authority.  4  Lawson.  Rights,  Rem.  &  Prac.  p.  2914;  Hutch.  Carr.  §  404 ; 
.Ml fir  2/.  Richards,  6  Whart.  418;  The  Idaho,  93  U.  S.  575;  Bliven  z/. 
Railroad  Co.,  36  N.  Y.  403;  Transportation  Co.  2/.  Barber,  56  N.  Y.  544; 
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Bates  V.  Stanton,  i  Duer,  79;  Stephens  v,  Vaughan,  4  J.  J.  Marsh.  206; 
Biddle  v.  Bond,  6  Best  &  S.  225  ;  Sheridan  v.  New  Quay  Co.,  4  C.  B. 
(N.  S.)92,  93  E.  C.  L.  618." 

Same—Failure  to  Inform  Consignee  of  Arrival  of  Goods — Liability  of 
Company  for  Loss  of  Goods  in  Depot. — After  the  arrival  of  goods  at 
their  destination  the  consignee  inquired  of  the  agent  of  the  defend- 
ant company  on  three  different  occasions  within  16  days  if  the 
goods  had  arrived,  and  was  informed  that  they  had  not.  Finally, 
when  at  the  depot  on  other  business,  he  discovered  the  goods,  on 
Saturday  evening,  when  unprepared  to  take  them  and  too  late  for 
removal,  and  allowed  them  to  remain,  intending  to  remove  them 
early  the  following  Monday  morning.  On  Sunday,  however,  by  the 
burning  of  the  warehouse,  the  goods  were  destro)jed.  Lfeltf,  that  as 
the  negligent  failure  to  deliver  the  goods  was  the  proximate  cause  of 
the  loss,  the  company  was  liable  to  the  consignee  therefor.  Central 
TrustCo.  7'.  East  Tennessee,  V.  &  G.  R.  Co.,  (U.  S.  Dist.  Ct.  E.  D. 
Tenn.  N.  D.)  70  Fed.  Rep.  764.  Follaiving  Railway  Co.  v,  Kelly, 
91  Tenn.  699. 

The  court  stated  the  ground  on  which  the  liability  rests  as  stated  in 
the  last-named  case,  as  follows:  *' The  fire  and  the  loss  may  have  had 
different  causes.  The  fire  destroyed  the  goods,  but  it  does  not  follow 
that  tlie  cause  of  the  fire  and  the  cause  of  the  loss  to  plaintiff  were  one 
and  the  same,  in  legal  contemplation.  They  may  have  been  entirely 
different.  The  failure  to  deliver  the  goods  when  demanded  did  not 
cause  the  fire,  but  it  did  cause  the  loss,  in  such  sense  that  they  would 
not  have  been  lost  without  the  failure.  Had  the  defendant  delivered 
the  goods,  they  would  have  been  removed,  and  the  loss  averted.  The 
neglect  and  wrongful  detention  of  the  goods,  and  that  alone,  exposed 
them  to  the  fire ;  and,  but  for  that  detention,  they  would  not  have  been 
destroyed,  though  the  fire  did  occur.  Thus  it  becomes  obvious  ihat  the 
negligence  of  the  railway  company  was  the  proximate  cause  of  the  loss. 
The  casual  connection  between  the  failure  to  deliver  the  goods  and  the 
injury  to  the  plaintiff  is  complete." 

Same — Changing  Destination  of  Goods  without  Notice  to  Shipper.^ 

On  a  shipment  of  vegetables  reaching  a  point  where  the  initial  car- 
rier connected  with  another  line  forming  a  link  in  its  system,  it  was 
found  impossible  to  forward  the  shipment  over  that  road  because  of 
a  strike  which  prevented  transportation  for  but  one  day.  HeldyXXioX 
for  the  failure  to  notify  the  shipper,  who  could  have  been  communi- 
cated with  in  a  few  minutes,  and  to  take  his  advice,  the  company 
was  liable  for  the  loss  sustained,  because,  acting  of  its  own  motion, 
it  turned  the  goods  in  another  direction  over  another  line  belonging 
to  its  system,  where,  in  the  market,  they  brought  but  about  one 
eighth  of  the  price  they  would  have  brought  in  the  market  for  which 
they  were  intended.     Alabama  &  V.  R.  Co.,  (Miss.)  18  So.  Rep.  421. 
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(1)  p.  716]  Delivery  of  Shipments  by  Carrier — What  Constitutes  Valid 
Delivery— Duty  of  Carrier  to  Make  Delivery. — It  is  the  duty  of  a  com- 
mon carrier  not  only  to  transport  goods  delivered  to  him  for  that 
purpose,  but  he  has  not  performed  his  entire  contract  as  a  common 
carrier  until  he  has  delivered  the  goods,  or  offered  to  deliver  them, 
to  the  consignee,  or  has  done  what  is  equivalent  thereto  by  giving 
the  consignee,  if  he  can  be  found,  due  notice  of  their  arrival,  and 
by  furnishing  him  a  reasonable  time  thereafter  to  take  charge  of  or 
to  remove  the  same.  Gatliff  v.  Bourne,  4  Bing.  N.  C.  314,  s.  c.  11 
CI.  &  F.  45;  Price  v-  Powell,  3  N.  Y.  322;  Zinn  v.  New  Jersey  St. 
Co.,  49  N.  Y.  442;  Sherman  v.  Hudson  River  R.  Co.,  64  N.  Y.  254; 
The  Sultana  z/.  Chapman,  5  Wis.  554;  Sleade  v.  Payne,  14  La.  Ann. 
453;  Graves  v,  Hartford  &  N.  Y.  St.  Co.,  38  Conn.  143;  Chicago  & 
R.  I.  R.  Co.  V.  Warren,  16  111.  502;  Moses  v,  Boston  &  M.  R.  Co., 
32  N.  H.  523. 

The  obligation  of  a  common  carrier  by  railway  is  not  only  to 
transport  the  goods  to  the  place  of  destination,  but  also  to  deposit 
them  without  delay,  and  without  additional  charge,  in  its  warehouse 
until  the  owner  or  consignee  has  a  reasonable  time  to  remove  them. 
They  are  not  required,  as  are  carriers  by  wagon,  to  deliver  at  the 
door  or  place  of  business  of  the  owner  or  consignee,  nor  as  carriers 
by  water  to  give  notice  of  their  arrival ;  their  route  being  confined 
to  the  track  of  their  road,  renders  the  first  impracticable,  without 
the  use  of  wagons,  which  is  not  part  of  their  contract,  and  the  usual 
certainty  of  the  arrival  of  trains  renders  the  latter  unnecessary,  and 
by  the  usage  of  business  is  not  required      Ayers  v,  Morris  &  E.  R. 

Co.,  29  N.  J.  L.  393. 

The  duty  of  a  common  carrier  is  not  merely  to  carry  safely  the  goods 
intrusted  to  him,  but  also  to  deliver  them  to  the  party  designated  by 
the  terms  of  the  shipment,  or  to  his  order,  at  the  place  of  destination. 
There  are  no  conditions  which  would  release  him  from  tliis  duty,  except 
such  as  would  also  release  him  from  the  safe  carriage  of  the  goods. 
The  undertaking  of  the  carrier  to  transport  goods  necessarily  includes 
the  duty  of  delivering  them.  A  railroad  company,  it  is  true,  is  not  a 
carrier  of  live  stock  with  the  same  responsibilities  which  attend  it  as  a 
carrier  of  goods.  The  nature  of  the  property,  the  inherent  difficulties 
of  its  safe  transportation,  and  the  necessity  of  furnishint*  to  the  animals 
food  and  water,  light  and  air,  and  of  protecting  them  from  injuring  each 
other,  impose  duties  in  many  respects  widely  different  from  those  de- 
volving upon  a  mere  carrier  of  goods.  The  most  scrupulous  care  in  tlie 
performance  of  his  duty  will  not  alway  secure  the  carrier  from  loss. 
Lut  notwithstanding  this  difference  in  duties  and  responsibilities,  the 
railroad  company,  when  it  undertakes  generally  to  carry  such  freight, 
becomes  subject  under  similar  conditions,  to  the  same  obligations,  so 
far  as  the  delivery  of  the  animals  which  are  safely  transported  is  con- 
cerned, as  in  the  case  of  goods.  They  are  to  be  delivered  at  the  place 
of  destination  to  the  party  designated  to  receive  them  if  he  presents 
himself,  or  can  with  reasonable  efforts  be  found,  or  to  his  order.  No 
obligation  of  the  carrier,  whether  the  freight  consists  of  goods  or  of 
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live  stock,  is  more  strictly  enforced.  North  Pennsylvania  R.  Co.  v.  Com- 
mercial Bank,  {23  U.  S.  727,  citing  Forbes  v.  Boston  &  Lowell  R.  Co., 
133  Mass.  154,  9  Am.  &  Eng.  R.  Cas.  76 ;  McEntee  v.  New  Jersey  Steam- 
boat Co.,  45  N.  Y.  34. 

The  liability  of  a  common  carrier  continues  until  the  proper  de- 
li«/ory  of  the  goods  intrusted  to  it  for  transportation.  De  Mott  p- 
Laraway,  14  Wend.  (N.  Y.)  225  ;  Smith  y.  Mashan  &  L.  R.  Co.,  27 
N.  H.  86  ;  American  Express  Co.  v,  Baldwin,  26  111.  504  ;  Graff  i\ 
Bloomer,  9  Pa.  St.  114;  Backer  v.  Flagg,  26  Me.  j8i  ;  Pickett  r. 
Downer,  4  Vt.  21. 

A  carrier's  duty  to  deliver  to  the  consignee,  and  the  consignee's 
duty  to  receive  trom  the  carrier,  are  reciprocal.  Adams  Exp.  Co.  v. 
Darnell,  31  Ind.  20. 

Any  delivery  which  discharges  the  carrier  as  between  him  and 
the  consignee,  is  good  as  against  the  consignor.  Price  v.  Oswego  & 
S.  R.  Co.,  58  Barb.  (N.  Y.)  606.   * 

Common  carriers  deliver  property  at  their  peril,  and  must  take 
care  that  it  is  delivered  to  the  right  person,  for  if  the  delivery  be  to 
the  wrong  person,  either  by  an  innocent  mistake  or  through  fraud 
of  third  persons,  as  upon  a  forged  order,  they  will  be  responsible, 
and  the  wrongful  delivery  will  be  treated  as  a  conversion.  McEntee 
i\  New  Jersey  St.  Co.,  45  N.  Y.  34,  citing  Hawkins  v.  Hoffman,  6 
Hill  (N.  Y.)  586;  Powell  v,  Myers,  26  Wend.  (N.  Y.)  290;  Deveroux 
V,  Barcley,  B.  &  Aid.  702;  Guillaume  v,  Hamburg  &  American 
Packet  Co.,  42  N.  Y.  212;  Duff  v.  Budd,  3  Brod.  &  B.  177. 

The  real  question  in  matters  of  delivery  of  shipments  by  common 
carriers  is  this  :  For  whom,  by  the  bill  of  lading,  are  the  goods  in- 
tended ?  If  they  have  reached  such  person,  the  delivery  to  him  is 
good,  and  absolves  the  carrier,  even  though  the  delivery  was  ob- 
tained by  fraud.  Price  v.  Oswego  R.  R.  Co.,  58  Barb.  (N.  Y.)  599; 
McKean  ?».  Mclvor,  L.  R.,  6  Exch.  36. 

And  the  consignee  named  in  a  bill  of  lading  must  be  regarded  by 
the  carrier  as  t\it  prima  facie  owner  of  the  goods,  unless  the  carrier 
has  notice  that  the  right  of  the  consignee  to  receive  the  same  is  dis- 
puted. Angle?'.  Mississippi,  etc.,  R.  Co.,  9  Iowa  487;  Merchants' 
Nat.  Bank  v.  Bangs,  102  Mass.  291;  Gurney  v.  Behrend,  3  El.  &  B. 
622;  Miner  v.  Norwich,  etc.,  R.  Co.,  32  Conn.  91. 

Independent  of  statute  it  is  the  duty  of  a  common  carrier  to  make 
personal  delivery  of  shipments  to  the  consignees  in  cases  where  such 
delivery  is  practicable.  But  the  common-law  rule  requiring  com- 
mon carriers  by  land  to  make  personal  delivery  to  consignees  has 
been  so  far  relaxed,  as  regards  railway  companies,  from  necessity,  as 
in  most  cases,  to  substitute  in  place  of  personal  delivery,  a  delivery 
at  the  warehouse  of  the  company.  But  this  is  upon  the  ground  that 
a  railway  company  has  no  means  of  delivery  beyond  its  own  lines. 
Vincent  v.  Chicago  &  A.  R.  Co.,  49  111.  33. 

Where  one  presents  an  order  from  the  consignee  named  in  a  bill 
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of  lading,  or  presents  the  bill  of  lading,  properly  indorsed  by  the 
consignee,  the  carrier  is  thereby  authorized  to  make  delivery  to  the 
person  presenting  such  order,  or  holding  the  bill  of  lading  so  in- 
dorsed. Newhall  v.  Railroad  Co.,  51  Cal.  345;  Coombs  v,  Bristol, 
etc.,  R.  Co.,  3  H.  &  N.  I ;  Lickbarrow  v.  Mason,  2  T.  R.  63. 

And  a  carrier  is  authorized  to  deliver  goods  to  one  to  whom  it  has 
been  customary  to  make  delivery,  although  the  bill  of  lading  is  to 
the  order  of  another  of  Ontario  Bank  zk  Steamboat  Co.,  59  N.  Y. 
510. 

In  Sweet  lu  Barney,  23  N.  Y.  335,  it  was  held  that  the  consignee, 
or  his  authorized  agent,  may  receive  goods  addressed  to  him  in  the 
hands  of  a  carrier,  at  any  place,  either  before  or  after  their  arrival 
at  their  place  of  destination,  and  such  acceptance  operates  as  a  dis- 
charge of  the  carrier  from  his  liability  to  the  consignor. 

In  this  case  the  plaintiffs  delivered  a  package  of  money  addressed  to 
the  **  People's  Bank.  173  Canal  street,  New  York,"  to  the  defendants  to 
be  forwarded  from  Dansville,  N.  Y.  The  package  was  delivered  at  the 
defendant's  office  in  New  York  city  to  an  employe  of  the  People's  Bank, 
who  was  authorized  and  accustomed  to  receive  money  packages  for  the 
bank,  and  from  whom  it  was  stolen.  This  action  was  brought  to  recover 
the  amount,  and  it  was  held  that  the  delivery  was  proper  and  operated 
to  discharge  the  defendants  from  their  obligation  as  carriers.  This 
case  has,  however,  been  criticised  in  Howard  v.  Old  Dominion  S.  S. 
Co.,  83  N.  Car.  185. 

(2)  Same— Misdelivery  by  Carriers — Liability — When  Misdelivery  is  Ex- 
cused.—A  misdelivery  of  goods  by  a  carrier  is  held,  equally  with  an 
entire  failure  to  deliver  them,  a  conversion  on  his  part  for  which  he 
is  responsible.  Winslow,  Ward  &  Co.  v.  Vermont  &  M.  R.  Co.,  42 
Vt.  700  ;  Newhall  ik  Central  Pac.  R.  Co.,  51  Cal.  345  ;  Southern 
Exp.  Co.  V.  Dickson,  94  U.  S.  549  ;  Forbes  v,  Boston  &  L.  R.,  133 
Mass.  154,  9  Am.  &  Eng.  R.  Cas.  76;  Claflin  v,  Boston  &  Lowell  R. 
Co.,  89  iMass.  341;  Deveroux  v,  Barclay,  2  B.  &  Aid.  704. 

A  carrier  cannot  excuse  himself  for  the  misdelivery  of  goods 
intrusted  to  him  by  setting  up  the  fact  that  he  has  been  imposed  upon 
by  the  party  to  whom  they  were  delivered,  even  though  fraud  or 
forgery  was  resorted  to  by  the  party.  Viner  v.  New  York,  A.  G.  & 
W.  S.  Co.,  50  N.  Y.  23;  Houston  &  Texas  Cent.  R.  Co.  v*  Adams, 
49  Tex.  748;  American  Merchants'  Union  Exp.  Co.  v.  Miller,  73 
III.  224;  Winslow,  Ward  &  Co.  v.  Vermont  &  M.  R.  Co., 42  Vt.  700; 
Price  V,  Oswego  &  S.  R.  Co.,  50  N.  Y.  213. 

Where  there  is  more  than  one  person  of  the  same  name  in  the 
place  to  which  goods  are  directed,  the  carrier  is  not  liable  for  a  mis- 
delivery in  delivering  the  goods  to  one  of  such  persons,  although  such 
person,  in  fact,  was  not  the  intended  consignee,  and  this  even  though 
the  person  to  whom  the  goods  are  delivered  is  a  comparative  stranger 
in  town.  In  such  case  the  fault  lies  with  the  consignor  for  not 
more  specifically  marking  the  goods,  making  reasonably  easy  the 
2  (N.  8.)  A.  &  E.  R.  Ciis.— 46 
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exact  identity  of  the  consignee.  Bush  v.  St.  Louis  R.  C.  &  N.  R- 
Co.,  3  Mo.  App.  62. 

See  also,  as  sustaining  the  rule  that  where  a  misdelivery  is  occa- 
sioned by  a  misdirection,  or  incomplete  direction,  or  other  negligence 
on  the  part  of  the  consignor,  the  carrier  is  not  responsible.  South- 
ern Exp.  Co.  z^.  Kauffman,  12  Heisk.  (Tenn.)  161. 

(3)  Same— Failure  to  Deliver — Consignee's  Refusal  to  Accept  Goods — 
Carrier's  Liability  and  Duty. — In  order  to  charge  the  carrier  with  the 
non-delivery  of  goods,  some  evidence  of  their  non-delivery  must  be 
given  by  the  shipper  or  owner;  slight  evidence  will  be  sufficient  to 
throw  upon  the  carrier  the  burden  of  proving  the  delivery.  The 
Falcon,  3  Blatchf.  (U.  S.)  64. 

The  principles  of  law  in  respect  to  the  undertaking  of  carriers  to 
deliver  goods  intrusted  to  them  for  transportation,  in  a  reasonable 
time,  depending  upon  circumstances,  although  they  apply  to  implied 
contracts,  will  not  apply  to  an  express  contract  to  deliver  the  goods 
in  a  prescribed  time.  In  the  latter  case  no  temporary  obstruction, 
or  even  the  absolute  impossibility  of  complying  with  the  engage- 
ment, will  be  a  defense  to  an  action  for  failure  in  performing  such 
contract.  Place  v.  Union  Express  Co.,  2  Hilt.  (N.Y.)  19;  Atkinson 
V.  Ritchie,  10  East  530;  Deming  v.  Grand  Trunk  R.  Co.,  48  N.  H. 
45 5 J  Spence  v.  Chadwick,  10  Q.  B.  517;  Hadley  zk  Clark,  8  T.  R. 
259;  Parmalee  v,  Wilks,  22  Barb.  (N.  Y.)  539;  Harmony  zf.  Bing- 
ham, 12  N.  Y.  99. 

If  the  consignee  cannot  be  found,  the  carrier  may  store  the  goods 
for  the  benefit  of  the  owner,  and  at  his  cost  and  risk.  Fenner  r. 
Buffalo  &  S.  L.  R.  Co.,  44  N.  Y.  505;  Cape  v.  Cordova,  i  Rawle 
(Pa.)  203. 

A  carrier  is  not  justified,  by  the  inability  or  refusal  of  the  con- 
signee to  receive  the  goods,  in  leaving  them  exposed  on  the  platform 
or  walk  of  the  station,  but  it  is  its  duty  to  store  them  for  the  owner. 
Ostrander  v.  Brown,  15  Johns.  (N.  Y.)  39. 


Kentucky  Wagon  Manufacturing  Co. 
Ohio  &  Mississippi  Railroad  Co.  et  aL 

{Court  of  Appeals  0/  Kentucky,  Oct,  17,  1895.) 

Carriers  of  Merchandise  [(1)  p.  565]— Detention  of  Cars— Demurrage 
[(1)  p.  7341- — A  railroad  company  may  make  a  reasonable  charge  for  the 
detention  of  cars  by  a  consio^nee  or  consignor  beyond  a  reasonable  time 
within  wliicii  to  load  and  unload  them.     {Pa^e  726.) 

Same— Same— Enforcement  of  Charge  Through  Combination  of  Carriers. 
— A  railroad  companv  may  impose  and  enforce  a  reasonable  charge  for  an 
unreasonable  detention  of  its  cars  through  a  Car-Service  Association,  or 
other  like  combination  of  carriers,  organized  for  that  purpose.   {Page726,) 
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Detention  of  Cars— Demurrage — Reasonableness  of  Charge. — Whether  a 
charge  of  one  dollar  per  day,  or  fraction  thereof,  made  for  the  detention 
of  cars  and  the  use  of  track,  on  cars  not  unloaded,  within  forty-eight 
hours  after  arrival,  not  including  Sundays  and  legal  holidays,  and  on 
empty  cars  not  loaded  within  forty-eight  hours  after  being  placed,  is  a 
reasonable  charge,  and  whether  the  time,  as  stated,  fixed  for  the  loading 
and  unloading  is  a  reasonable  time,  are  questions  of  fact  for  the  jury. 

Rule  Fixing  Rate  of  Demurrage— Right  of  Railroads  to  make  same 
without  Consulting  Shippers  and  Consignees^ — The  fact  that  shippers 
and  consignees  are  not  consulted  in  the  organization  of  an  association 
of  carriers,  to  fix  and  enforce  rules  for  charging  demurrage  for  the 
detention  of  cars,  will  not  of  itself  vitiate  such  rule.     {Page  727.) 

Same— Effect  of  Want  of  Reciprocity  in  Rules.— The  fact  that  rules 
fixing  demurrage  for  the  detention  of  cars  do  not  provide  for  reciprocity 
of  indemnity  or  counter  penalties,  making  the  carrier  liable  for  unrea- 
sonable delays,  does  not  invalidate  such  rules.     {Page  727.) 

Same— Right  of  Railroads  to  Make  and  Enforce  Rules  by  Carrier  Com- 
binations.— The  organization  of  a  Car-Service  Association,  to  make  and 
enforce  penalties  upon  shippers  and  consignees  for  the  detention  of  cars, 
does  not  affect  the  corporate  functions  or  rights  of  the  individual  rail- 
road companies  organizing  such  association  ;  such  companies  do  not,  by 
reason  of  so  organizing,  surrender  their  corporate  functions  by  a  rele- 
gating of  the  control  of  their  affairs,  in  that  respect,  to  such  association. 
{Page  727.) 

Same— Same. — Such  a  combination  is  not  illegal  on  the  ground  that  the 
carriers  forming  the  association  agreed  to  make  a  uniform  rate  of  charge 
for  detention  of  cars.     {Page  727.) 

Same — Right  of  One  Company  to  Collect  Demurrage  for  Cars  Be- 
longing to  Another  Company  [(la)  p.  735]. — One  railroad  companv  may 
collect  a  charge  for  the  detention  by  a  shipper  or  consignee  of  a  car 
belonging  to  another  railroad  company,  where,  by  regulation  or  universal 
custom,  the  company  into  whose  custody  the  car  is  delivered  is  entitled 
to  the  earninjTS  of  such  car  as  long  as  it  is  in  its  possession.     {Page  728.) 

Right  of  Carrier  against  Shipper  who  Avows  Intention  to  Refuse  to 
pay  Established  Demurrage  Charges. — A  railroad  company  may  refuse  to 
deliver  a  consignment  to  the  side  track  of  a  shipper  or  consignee  who 
avows  his  purpose  not  to  comply  with  the  rules  of  such  carrier  \n  paying 
charges  for  the  detention  of  cars,  and  equity  will  not  compel  a  carrier  to 
deliver  a  consignment  or  to  furnish  cars  to  a  person  who  thus  declares 
himself.    (Page  729.) 

Appeal  from  Louisville  law  and  equity  court.     Affirmed. 

W.  O,  Harris  and  Humphrey  &  Davie,  for  appellant. 
Edmund  F,  Trabue,  Pirtle  &  Trabue^  and  Lyttleton  Cooke^ 
for  appellees. 

Hazelrigg,  J. — The  Kentucky  Wagon  Company  is  a  cor- 
poration extensively  engaged  at  South  Louisville  in  the  busi- 
ness of  manufacturing   and   sf^Uing   wagons.     Its  ^^^^^ 
works  are  located  near  the  junction  of  the  tracks 
of  the  Louisville  &  Nashville   and   the  Louisville  Southern 
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Railroad  Companies,  and  upon  its  yards  it  has  its  own 
switches  and  side-tracks,  connecting  with  each  of  these  roads, 
and  with  these  roads  alone.  It  receives  its  materials  in  car- 
load lots,  and  sends  out  much  of  the  finished  product  in  the 
same  way.  These  railroad  companies,  the  one  or  the  other, 
have  physical  connection  with  every  other  railroad  entering 
the  city  of  Louisville,  and  are  under  contract  with  the  wagon 
company,  for  a  stipulated  consideration,  to  deliver  upon  the 
side-tracks  of  the  latter  all  loaded  cars  consigned  to  that 
company  over  their  own  lines,  or  over  their  connecting  lines, 
which  cars,  when  unloaded  by  the  wagon  company,  the  car- 
riers are  to  remove  free  of  charge 

In  February,  1890,  the  two  roads  named,  together  with 
the  other  railways  entering  the  city  of  Louisville,  conceiving 
that  their  patrons  who  handled  these  shipments  in  carload 
lots  were  unreasonably  detaining  the  cars  of  the  carriers, 
using  them  for  storage  purposes,  and  otherwise  materially 
impeding  the  service,  formed  what  is  known  in  the  record  as 
the  **  Louisville  Car-Service  Association,"  and  through  it  at 
once  promulgated  certain  rules  and  regulations  calculated  to 
remedy  the  evil,  and  insure  the  prompt  unloading  of  the  con- 
signments and  consequent  prompt  return  of  the  cars.  On 
the  other  hand,  the  shippers,  conceding  that  the  abuse  com- 
plained of  had  in  fact  grown  up,  though  not  through  their 
fault,  and  contending  that  the  association  of  the  carriers  was 
illegal  and  wrongful,  and  the  rules  they  were  attempting  to 
enforce  unreasonable  and  exorbitant,  formed  a  counter-asso- 
ciation to  resist  their  enforcement.  The  wagon  company 
was  a  member  of  this  organization,  and,  refusing  to  conform 
to  the  rules  of  the  car-service  association,  or  pay  the  chaises 
accumulating  against  it,  by  reason  of  its  detention  of  cars  for 
more  than  48  hours  after  delivery,  the  carriers  refused  to 
deliver  freight  consigned  to  it  over  their  respective  lines. 
Whereupon,  in  November,  1890,  the  wagon  company  brought 
this  action  in  equity  against  some  1 1  of  the  railroad  com- 
panies, to  restrain  them  from  refusing  to  deliver  to  it  on  its 
side-tracks,  because  of  its  noncompliance  with  the  car-service 
rules,  certain  designated  carloads  of  freight  ready  for  de- 
livery, and  from  so  refusing  in  the  future. 

The  original  order,  which  issued  on  the  plaintiff's  petition, 
enjoined  the  defendants  from  further  refusing  to  deliver  to 
the  plaintiff  the  carloads  of  freight  held  by  them,  respectively. 
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but  thereafter,  in  August,  1891,  and  after  much  of  the  proof 
had  been  taken,  the  court  so  modified  the  order  FActs  con- 
as  to  require  the  wagon  company  to  return  and  tinned, 
redeliver  to  the  railway  companies  the  cars  delivered  by 
them,  within  the  time  prescribed  by  the  car- service  rules; 
and  such  seems  to  have  been  the  attitude  of  the  parties  upon 
the  rendition  of  the  final  judgment  herein,  in  December,  1891, 
when  the  chancellor  refused  to  grant  the  relief  asked  by  the 
plaintiff,  dissolved  the  injunction,  and  dismissed  the  petition 
without  costs. 

The  question  to  be  determined  at  the  threshold  of  our  in- 
vestigation of  this  case  is,  whether  or  not  the  rules  and  regu- 
lations of  the  associated  defendants  are  reasonable 
and  just,  and  such  as  the  plaintiff  ought  to  have  JJ^**"JII*eIr. 
regulated  its  business  by.     Whether,  if  reasonable, 
the  carriers  might  enforce  them  by  a  combination  or  associa- 
tion, and  whether,  however  reasonable  the  rules  may  be,  and 
however  wrongful  may  have  been  the  action  of  the  plaintiff 
in  resisting  them,  the  carriers  could  lawfully  refuse  to  deliver 
the  freight  consigned  to  the  owners,  are  questions  to  be  con- 
sidered further  along,  as  is  the  question  whether,  conceding 
the  refusal  of  the  carriers  to  deliver  the  freight  to  have  been 
wrongful,  the  plaintiff  is  in  an  attitude  to  ask  the  chancellor 
to  right  the  wrong  by  compelling  an  unconditional  delivery 
of  the  cars  to  it. 

The  rules  of  the  association  are  of  great  length,  and  need 
not  be  recited  in  detail.  A  discussion  of  the  grounds  upon 
which  the  appellant  seeks  to  impeach  them  will  sufficiently 
indicate  their  nature  and  purpose.  Those  grounds,  as  care- 
fully grouped  by  the  learned  chancellor,  are  as  follows : 

(i)  That  the  period  of  48  hours,  which,  computed  under 
the  car-service  rules,  extends  to  nearly  60  hours,  within  which 
it  is  required  to  unload  said  cars  after  delivery,  is  too  short. 

(2)  That  the  demurrage  charge  of  a  dollar  per  day  per  car 
for  the  detention  of  cars  after  the  expiration  of  said  48  hours 
is  exorbitant  and  excessive. 

(3)  That  neither  the  plaintiff  nor  any  other  shipper  or  con- 
signee was  consulted  by  the  defendants  in  the  framing  of  said 
rules,  and  that  neither  it  nor  any  other  shipper  or  consignee 
has  any  voice  in  the  selection  and  appointment  of  the  man- 
ager or  committee  of  the  car-service  association. 

(4)  That  there  is  no  reciprocity  of  indemnity  and  counter- 
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penalty  in  said  rules,  in  favor  of  plaintiff  and  other  shippers 
and  consignees,  against  the  defendants  for  not  promptly  per- 
forming their  duties  as  common  carriers.  ( 

(5)  That  the  defendants,  by  entering  the  car-service  associ- 
ation, have  surrendered  their  corporate  autonomy  and  func- 
tions, and  relegated  the  control  and  management  of  their 
business  as  common  carriers  to  the  arbitrary  control  of  the 
manager  and  committee  of  the  car-service  association,  and 
have  thereby  agreed  to  abolish  competition,  and  that,  for  this 
reason,  the  said  rules  are  illegal. 

(6)  That,  under  the  car-service  rules,  a  delivering  railroad 
company  is  authorized  to  demand  demurrage  charges  on  cars 
that  do  not  belong  to  it,  but  to  other  companies. 

That  there  may  be  a  reasonable  charge  for  the  detention  of 
the  carrier's  cars  by  the  consignee  or  consignor  beyond  a  rea- 
Demurraffe  sonable  time  within  which  to  load  and  unload  them 
for  detention  cannot  now  be  doubted,  and  that  such  charges  may 
of  cars.  ^^  imposed  and  enforced  through  what  are  known 

over  the  country  as  **  Car-service  Associations,"  is  equally 
well  settled.  A  few  cases  only  had  arisen  in  the  courts  prior 
to  the  institution  of  this  action,  but  several  have  since  been 
considered,  and  we  know  of  no  exception  to  the  general  doc- 
trine that  reasonable  rules,  involving  charges  for  such  deten- 
tion, may  be  promulgated  by  such  associations,  and  that  such 
organizations  have  universally  been  held  to  effect  beneficial 
results  in  car  service,  alike  to  the  shipper  and  to  the  carrier. 

Whether  a  charge  of  one  dollar  per  day  or  fraction  thereof, 
made  for  detention  of  cars  and  use  of  track  on  cars  not  un- 
Same-iieMoii-  loaded  within  48  hours  after  arrival,  not  including 
AbieneMof  Sundays  and  legal  holidays,  and  on  empty  cars  not 
charge.  loaded  within  48  hours  after  being  placed,  is  a  rea- 

sonable charge,  and  the  time  fixed  for  the  loading  and  unload- 
ing, as  required  in  the  rule,  is  a  reasonable  time,  are  questions 
of  fact,  and  on  these  issues  the  preponderance  of  the  proof  is 
clearly  with  the  carriers.  Such  was  the  finding  of  the  chan- 
cellor at  the  hearing  of  the  motion  for  a  modification  of  the 
injunction,  and  his  conclusion  at  the  final  hearing;  and  such 
was  the  opinion  of  the  judge  of  this  court  as  to  the  reason- 
ableness of  the  time  for  redelivery  when  the  case  was  heard  on 
a  motion  to  reinstate  the  injunction  after  its  modification. 
Such,  indeed,  has  been  the  determination  of  every  tribunal 
where  a  similar  provision  has  been  adopted  by  the  various  car- 
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service  associations  of  the  country,  nor  has  it  been  found  ob- 
jectionable to  the  courts  because  no  exception  is  made  in 
behalf  of  the  shippers  by  reason  of  an  unfavorable  condition  of 
the  weather. 

The  rule,  to  be  beneficial  to  all  alike,  must  be  of  universal 
application,  and  a  rare  or  exceptional  circumstance,  incident 
to  a  particular  shipper  at  some  particular  time,  cannot  be 
allowed  to  annul  the  rule.  The  rule  must  allow  time  enough 
to  meet  all  cases  likely  to  arise,  and  that  such  is  the  case  here 
is  abundantly  shown  by  the  testimony.  That  the  rate  of  one 
dollar  per  day  is  also  reasonable  is  conclusively  shown.  It  may 
be  somewhat  more  than  the  usual  per  cent  on  the  first  cost  of 
a  car,  but  this  is  not  the  proper  criterion. 

A  railroad  company  does  not  construct  cars  for  the  purpose 
of  storing  property  in  them,  and   their  use  for  transportation 
involves  the  use  of  costly  railway  tracks,  and  ether  g^^^_gj^ 
expenditures.     It  may  be  true,  as  contended,  that  not  couiuUed 
the  shipper  was  not   consulted   in    framing   these  '» n>*w«K 
rules.     We  think,  however,  if  the  rules  are  reason-  '"'**' 
able,  this  fact  does  not  vitiate  them.     No   complaint  is  made 
that  there  was  an  attempt  to  enforce  them  before  ample  notice 
had  been  given  of  their  adoption. 

So,  too,  if  the  rules  are  reasonable,  the  fact  there  is  no  reci- 
procity of  indemnity  or  counter- penalties  provided,   gnme-Beci- 
cannot  avail  the  appellant.      If  there  is  any  princi-  procity  of 
pie  of  law  well  understood  by  shippers,  it  is  that,  P"***y- 
for  any  dereliction  of  duty,  the  common  carrier  may  be  held 
accountable. 

Nor  do  we  think  that  the  roads  surrendered  their  corporate 
autonomy  and  functions  by  relegating  the  control  and  man- 
agement of  their  affairs  to  the  control  of  the  asso- 
ciation.    If  the  rules  may  be  enforced  by  the  re-   "Cmr-Mrdco 
spective  earners  m  their  separate  capacities,  they  notiuegmi. 
may  be  enforced  by  them  jointly.   In  the  executive 
committee   of  this  voluntary  association,   each   road  has   its 
representative,  and  the   rules  adopted  by  the   association  are 
accepted  by  the  carriers,  and  become  their  own  rules.     What 
the  carriers  may  each  do  for  themselves  they  do  by  a  common 
agent.     This  practice  is  common  when  union  depots  are  under 
the  control   of  a  common  agent  of  all  the  roads  using  the 
depot.      It  is  true  that  the  rule  involves  the  agreement  of  the 
roads  to  make  their  charges  uniform,  and  this  is  supposed  by 
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counsel  to  be  in  violation  of  the  law  preventing  agreements 
among  rival  carriers  not  to  compete  with  each  other.  We  do 
not  regard  the  principle  contended  for  as  applicable  to  this 
case.  Manifestly  the  object  of  the  rule  fixing  a  uniform 
charge  for  the  detention  of  cars  is  not  for  the  purpose  of  rais- 
ing revenue  at  all.  That  feature  is  insignificant,  the  purpose 
being  to  facilitate  transportation  ;  and  the  less  rev^enue  there  is 
derived  from  the  enforcement  of  the  charge,  the  greater  the 
carriers  are  benefited  and  their  facilities  increased  for  ser\'ing 
the  public.  The  agreement  in  this  case  to  fix  a  uniform  rate 
is  an  advantage,  and  not  an  injury,  to  the  appellant  and  its 
associates. 

It  is  said,  further,  that  under  the  car-service  rules,  the  de- 
livering road  is  authorized  to  collect  storage  charges  on  cars 

that  do  not  belong  to  it,  but  to  other  companies. 
Same-coUee-  xiiis,  if  true,  would  Seem  to  be  material  to  the  ap- 
ng^.  pellant,  but  it  is  only  true  in  a  qualified  sense.  The 

universal  practice  among  carriers  is  that,  instead  of 
the  railroad  company  which  first  handles  the  shipment  unload- 
ing it  at  its  terminal  point,  thus  necessitating  a  transfer  to  a 
connecting  line  to  be  forwarded  to  its  destination,  the  cars 
containing  the  freight  are  delivered  to  the  connecting  line,  and 
this  line  takes  charge  of  and  uses  and  controls  the  car  so  re- 
ceived as  its  own  property.  It  keeps  it  in  repair  while  so 
using  it,  as  it  does  its  own  cars,  and  under  a  mutual  and  uni- 
versal custom  is  entitled  to  all  its  earnings.  Certainly,  no  cus- 
tom or  regulation  is  more  beneficial  to  shippers  than  this,  for 
otherwise  a  transfer  must  be  made  at  each  terminal  point  of 
the  carrier.  The  assumption  is  that  this  interchange  of  cars 
will  work  out  equal  advantages  to  all,  but,  to  still  further 
equalize  the  earnings,  an  account  of  the  mileage  is  taken,  and 
the  road  using  the  car  renders  an  account  to  the  road  in  fact 
owning  it  on  the  basis  of  three  quarters  of  a  cent  a  mile  so 
run. 

We  are  convinced,  therefore,  that  no  valid  objection  can  be 
urged  against  the  enforcement  of  these  rules  of  the  appellees 
as  announced  through  this  association.  They  not  only  com- 
mend themselves  to  the  reason  and  common  experience  of 
those  observant  of  such  matters,  but,  as  we  have  indicated, 
they  have  found  approval  at  the  hands  of  a  number  of  the 
courts  of  the  country,  and,  we  may  add,  of  a  number  of  state 
boards  of  railroad  commissioners,  whose  business  has  been  to 
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carefully  investigate  such  questions  in  behalf  of  the  general 
business  public.  See  Miller  v.  Railroad  Co.,  88  Ga.  563,  50 
Am.  &  Eng.  R.  Cas.  79;  Miller  v.  Mansfield,  112  Mass.  260; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Pioneer  Land  Co.,  (1892, 
Iowa);  Beach,  Ry.  Law,  g  924;  Railroad  v,  Cooke,  (Colo., 
1892)  50  Am.  &  Eng.  R.  Cas.  89,  note. 

Admitting  all  this,  the  question  remains.  Is  the  refusal  of 
the  appellant  and  its  associates,  even  acting,  as  they  did,  under 
a  combination  to  resist  the  enforcement  of  these  smne-Beruiijii 
reasonable  rules,  a  legal  excuse  for  the  carrier's  re-  of»iiipperto 
fusal  to  deliver  freight  cars  on  the  appellant's  side  KquiubiT*" 
tracks  and  switches?  If,  upon  any  particular  ship-  rightHorsnch 
ment,  storage  charges  accumulated  before  it  was  •*»'??"• 
unloaded  by  the  consignee,  and  it  was  still  in  the  car  of  the 
carrier,  we  see  no  reason  why  it  might  not  be  retained  until 
the  regulation  be  complied  with  and  the  charges  paid.  The 
carrier  undoubtedly  has  a  lien  on  the  freight  while  in  his  con- 
trol, and  cannot  be  compelled  to  surrender  his  security.  But, 
if  he  delivers  the  freight  without  collecting  the  car-service 
fee,  can  it  be  said  that  he  may  refuse  to  do  his  duty  as  a  com- 
mon carrier,  and  decline  to  deliver  freight  subsequently  con- 
signed? If  a  passenger  owe  a  former  bill  to  the  railway,  can 
he  be  turned  away  when  he  tenders  his  ticket  for  the  trip  he 
is  then  about  to  take?  The  car-service  fees  in  this  case  were 
due  only  to  two  of  the  carriers,  and  if  the  excuse  offered 
were  valid,  the  other  appellees  were  without  even  that.  The 
appellant  owed  them  nothing.  But  the  plea  is  wholly  insuffi- 
cient as  an  excuse  for  any  of  the  carriers.  They  occupy  the 
same  attitude,  and  it  is  wholly  immaterial  whether  they  had 
or  had  not  demands  arising  out  of  the  failure  of  the  appel- 
lant to  ffey  the  arrearages  for  car  service.  It  was  the  duty  of 
the  roads  not  in  connection  with  the  appellant's  yards  to  de- 
liver the  freight  consigned  to  it  to  the  roads  which  were  in 
such  connection,  and  the  duty  of  these  roads  to  receive  it  and 
deliver  it  to  the  appellant. 

The  right  of  the  carriers  to  thus  decline  to  switch  cars  for 
those  who  refuse  to  pay  the  bills  for  car  service,  as  defined  in 
the  rules  of  the  association,  is  made  the  basis  of  earnest 
argument  by  counsel  for  appellant  that  such  an  unreasonable 
regulation  itself  affords  ample  excuse  for  the  appellant's  com- 
bination to  resist  the  enforcement  of  the  rules.  But  it  is  ob- 
servable that  the  enforcement  of  this  rule  is  made  to  depend 
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on  the  refusal  of  the  consignee  to  comply  with  the  regulations. 
The  conditions  upon  which  it  may  be  put  in  force  cannot  exist, 
except  at  the  will  of  the  shipper.  He  must  first  wrongfully 
refuse  to  comply  with  the  rules  before  any  excuse  is  given  the 
carrier  to  do  the  second  wrong;  and  we  think  the  appellant 
cannot  complain  of  the  wrong-doing  of  the  carrier,  made  pos- 
sible by  his  own  wrongful  refusal  to  comply  with  other  reason- 
able regulations  of  the  carriers. 

And  this  brings  us  to  a  consideration  of  the  question,  Is 
the  appellant  in  an  attitude  to  ask  the  aid  of  a  chancellor  to 
compel  the  carrier  to  do  that  which  it  admits  is  its  duty  to  do, 
and  which  it  is  willing  to  do,  upon  a  compliance  upon  appel- 
lant's part  with  the  reasonable  rules  of  the  association  ?  Of 
the  two  wrong-doers,  we  have  seen  that  the  appellant  was  the 
first ;  and  upon  ample  authority  the  chancellor  may  refuse  to 
hear  him.  Especially  so,  when  the  delivery  of  the  specific 
cars  withheld  by  the  carriers  was  accomplished  upon  the 
issual  of  the  mandatory  injunction  when  the  petition  was 
filed.  The  carriers  obeyed  the  order  to  deliver,  so  that  no 
injury  in  that  particular  can  accrue  to  the  appellant  by  with- 
holding the  relief  sought. 

In  Nash  v.  Page,  80  Ky.  539,  the  complainants,  who  were 
tobacco  buyers,  withdrew  from  the  board  of  trade  because  the 
warehousemen,  also  members  of  the  board,  were 
enuexam^in^'.  charging  them  too  much.  They  resolved  in  a 
body  not  to  buy  from  the  warehousemen  until  the 
latter  should  accede  to  their  demands.  In  doing  this,  they 
acted  in  violation  of  the  rules  of  the  board.  The  warehouse- 
men subsequently  and  illegally  refused  them  admittance  to 
their  rooms,  and  the  chancellor  was  asked  to  compel  such  ad- 
mission. This  court  said:  '*  We  have  already  adjudged  that 
all  have  the  right,  upon  payment  of  reasonable  fees  and 
charges,  to  enter  these  public  warehouses,  nor  do  we  deter- 
mine that  such  a  right  does  not  belong  to  the  appellants;  but 
while  this  right  exists,  it  does  not  follow  that  the  chancellor 
will  undertake  to  grant  relief  by  injunction  when  the  one 
party  is  as  much  in  fault  as  the  other.**  And  the  judgment 
below  dismissing  the  petition  was  aflSrmed.  This  cannot  re- 
sult, as  feared  by  counsel,  in  putting  the  proper  control  and 
regulation  of  the  business  relations  of  these  carriers  with  their 
patrons  beyond  the  power  of  the  courts,  or  relegate  the  griev- 
ances of  shippers  to  the  mercy  of  the  carrier.     Doubtless,  the 
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appellant  has  paid  to  these  carriers  bills  of  freight  to  the  ex- 
tent of  thousands  of  dollars,  and  not  a  few  of  them  inaccurate. 
If  these  inaccuracies  and  errors  were  not  corrected,  and  the 
carrier  made  to  adjust  them,  it  was  certainly  not  because  the 
courts  were  not  open  to  its  complaints.  If  the  rules  of  the 
association  provide,  as  they  seem  to  do,  an  easy  remedy  for 
the  settlement  of  conflicting  claims  among  the  parties  inter- 
ested, it  is  to  be  regarded  only  as  an  additional  mode  of  ad- 
justing these  inevitable  differences  to  the  slower  processes  of 
the  law.  As  suggested  in  the  Nash-Page  Case,  it  may  be 
expected  that  the  personal  and  mutual  interests  of  the  parties 
in  securing  a  prompt  and  satisfactory  car  service,  so  important 
to  all,  will  certainly  lead  them  to  a  fair  adjustment  of  their 
differences  without  the  aid  of  the  chancellor. 
Jtidgment  affirmed. 


Galveston,  Harrisburg  &  San  Antonio  Ry.  Co, 

V. 

Hunt  &  Gray. 

(Court  of  Appeals  of  Texas^  Oct,  23,  1895.) 

Carriers  of  Merchandise  [(1)  p.  565]— Demurrage  [(1)  p.  734]— Sufficiency 
of  Notice  of  Arrival  of  Cars  to  Fix  Liability  of  Shipper  for  Demurrage. — 
Where  a  party  makes  a  consignment  to  himself  at  a  point  on  a  connecting 
line,  and  the  consignment  is,  during  transportation,  transferred  from  the 
cars  in  which  it  was  originally  shipped  to  cars  of  the  connecting  line,  on 
its  arrival  at  its  destination,  a  notice  given  by  the  carrier  to  the  con- 
sijinee  of  the  fact  of  the  arrival  of  the  number  of  cars  containing  the 
shipment,  together  with  the  rolling-stock  numbers  on  the  cars,  is  suffi- 
cient notice  to  render  tlie  consignee  liable  for  demurrage  for  a  failure  to 
unload  the  cars  within  a  proper  time  after  their  arrival.  It  is  not  neces- 
sary to  inform  the  consignee  in  what  cars  the  shipment  was  originally 
made,  or  into  what  cars  it  had  been  transferred  during  transportation. 
{Page  J34-) 

Appeal  from  Bexar  county  district  court.     Reversed, 

Upson  &  Bergstrom^  for  appellant. 
Buckler  &  Martin^  for  appellees. 
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Neill,  J. — On  the  4th  day  of  April,  1893,  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  received  from  the 
appellees,  at  Almena,  Kan.,  two  car-loads  of  com 
Facts.  ^^  j^^  transported  over  its  and  connecting  Hnes  to 

El  Paso,  Tex.  The  car  numbers  were  2369  and  5460  C.  R. 
I.  P.  The  corn,  by  its  bill  of  lading,  was  consigned  to  Hunt 
&  Gray,  El  Paso,  Tex.,  and  in  the  bill  of  lading  it  was  stipu- 
lated that  *'all  car-load  freight  shall  be  subject  to  a  minimum 
charge,  for  trackage  and  rental,  of  $1  per  car,  per  each  24 
hours,  for  detention,  or  fractional  part  thereof,  after  the  ex- 
piration of  48  hours  from  its  arrival  at  destination." 

Somewhere  en  route  the  grain  was  transferred  to  cars  Nos. 
6487  and  701 1  of  the  Missouri,  Kansas  &  Texas  Railway,  in 
which  it  arrived  at  its  destination  over  the  road  of  appellant 
several  days  prior  to  the  29th  of  April,  1893.  Hunt  &  Gray 
were  not  in  El  Paso,  and  had  no  office  there,  but  resided  and 
did  business  in  San  Antonio,  Tex.,  when  the  cars  of  corn  ar 
rived.  The  appellant's  agents  in  El  Paso,  upon  the  arrival  of 
the  freight,  made  diligent  inquiries  as  to  the  whereabouts  of 
the  consignees,  and,  failing  to  find  them  or  an  agent  there, 
wired  the  company's  agent  at  San  Antonio  of  the  arrival  of 
the  corn,  and  the  numbers  of  the  cars  in  which  it  was  loaded, 
and  on  the  29th  of  April,  1893,  the  appellees  received  notice 
from  appellant's  agents  in  San  Antonio  that  cars  Nos.  6847  ^"^ 
701 1  of  Missouri,  Kansas  &  Texas  Railway  were  at  El  Paso, 
consigned  to  their  order.  Upon  receipt  of  this  notice  they 
informed  the  agent  from  w^hom  it  was  received  that  they 
could  not  locate  the  cars,  by  the  numbers  designated,  as 
theirs,  stating  that  they  must  be  transfer  numbers,  or  numbers 
of  the  cars  into.which  the  grain  had  been  transferred  en  route, 
and  requested  the  agent  to  give  them  the  numbers  of  the  cars 
in  which  the  grain  was  originally  shipped. 

According  to  the  testimony  of  appellant's  witnesses,  this  in- 
formation was  promptly  furnished  the  appellees,  but  they  dis- 
claimed any  recollection  of  having  received  information  of  the 
original  car  numbers  until  May  23,  1893,  after  which  date 
they  immediately  notified  the  appellant  that  the  corn  was  for 
A..  Bunsow  &  Co.,  Juarez,  Mexico.  The  appellant  charged 
on  one  car  $31,  and  on  the  other  $30,  demurrage,  and  refused 
to  deliver  the  corn  until  such  charges  were  paid,  which  was 
done  on  the  2d  day  of  June,  1893,  and  the  freight,  upon  the 
order  of  appellees,  delivered  to  A.  Bunsow  &  Co.     This  suit 
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was  instituted  in  the  justice's  court  by  the  appellees  to  recover 
from  the  appellant  the  charges  paid  for  demurrage.  The  ap- 
pellant answered,  denying  the  indebtedness,  and  pleaded  in 
reconvention  an  alleged  balance  of  $io  due  for  freight.  Judg- 
ment was  rendered  in  the  justice's  court  in  appellees'  favor, 
from  which  the  railroad  company  appealed  to  the  district 
court,  where  a  like  judgment  was  rendered. 

Upon  the  trial  the  cpurt  charged  the  jury: 

**(i)  If,  from  the  evidence,  you  find  that  the  defendant 
railroad  company  refused  to  deliver  to  plaintiffs  the  two  cars 
of  corn  at  El  Paso,  Tex.,  unless  said  plaintiffs  paid 
to  defendant  the  sum  of  $6i  as  demurrage,  claimed  '*■*"«*  ®"' 
by  defendant  company  for  failure  of  said  plaintiffs  to  receive 
said  corn  at  its  said  point  of  destination,  and  you  further  find, 
from  the  testimony,  that  the  failure  of  said  plaintiffs,  or  their 
agents  or  servants,  to  receive  said  two  cars  of  corn  was  owing 
to  the  failure  of  defendant  to.  give  plaintiffs  such  notice  of 
the  arrival  of  said  two  cars  of  corn  at  El  Paso,  Tex.,  as  to 
enable  plaintiffs  to  identify  said  two  cars  of  corn,  you  will 
find  for  the  plaintiffs  in  such  amount  as  you  find,  from  the 
testimony,  plaintiffs  paid  defendant  as  demurrage  on  said  cars. 

**(2)  If,  on  the  other  hand,  you  find  from  the  testimony 
that  defendants  did  give  to  plaintiffs,  or  their  authorized 
agent,  such  notice  oi  the  arrival  of  said  two  cars  of  corn  at  El 
Paso,  Tex.,  as  would  enable  them  to  identify  said  two  cars  of 
corn,  then  you  are  instructed  to  find  for  defendant." 

These  paragraphs  of  the  charge  are  assigned  as  error,  upon 
the  ground  that  the  ''undisputed  evidence  showed  that,  im- 
mediately upon  the  arrival  of  the  cars  of  corn  at  El  Paso, 
Tex.,  defendant's  agent  made  diligent  inquiry  to  ascertain  the 
whereabouts  of  the  plaintiffs,  for  the  purpose  of  notifying 
them  of  the  arrival  at  the  point  of  destination  of  said  two  cars 
of  corn,  and  that,  as  soon  as  the  whereabouts  of  plaintiffs  was 
ascertained,  they  were  notified  by  the  defendant's  agent  that 
two  cars  of  com  had  arrived  at  El  Paso,  Tex.,  the  point  of 
destination,  with  instructions  to  notify  plaintiffs  of  the  arrival 
at  E!  Paso,  Tex.,  and  that,  as  a  matter  of  law,  defendant  only 
had  to  notify  said  plaintiffs  of  the  arrival  of  said  corn." 

We  make  no  hesitation  in  saying  that  this  assignment  is 
well  taken.  The  notice  given  appellees  on  the  29th  of  April 
of  the  arrival  of  the  cars  of  grain  consigned  to  them  is  un- 
disputed, and  shown  by  appellees'  own  testimony.     By  it  they 
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were  positively  informed  that  two  cars  (bearing  certain  num- 
bers)  of   corn,    consigned   to    them,   had    reached 
Demnrrftg^--     £j   Paso   ovcr   appellant's  road.     This  was  all  the 
shipper.  ^^^  required.      It  was  not  incumbent  upon  the  ap- 

pellant to  give  them  a  history  of  the  transit  of  the 
grain,  to  inform  them  in  what  cars  it  was  originally  shipped, 
nor  into  what  cars  it  had  been  transferred  in  transit.  It  was 
sufficient  for  them  to  know  that  their  freight  had  reached  the 
destination  stipulated  in  the  bill  of  lading  over  appellant's 
road.  And,  when  this  was  made  known  to  them,  it  was  their 
duty  to  receive  it  from  the  company  within  three  days  after 
the  reception  of  such  notice.  Failing  in  their  duty,  the  com- 
pany's liability  as  a  common  carrier  ceased,  and  its  liability 
as  a  warehouseman  attached,  with  the  corresponding  liability 
upon  the  appellees  to  pay  reasonable  rental  for  trackage  and 
cars,  as  stipulated  in  the  contract  of  shipment.  No  question 
is  made  by  appellees  as  to  the  reasonableness  of  the  charges 
for  their  detention  of  the  cars,  nor  could  there  be,  for  the 
charges  made  were  agreed  upon  by  the  parties  in  the  contract 
of  shipment. 

There  was  evidence  introduced  by  the  appellees  to  show 
that  they  had  paid  all  freight  due.  It  might  not  have  been 
admissible  if  it  had  been  objected  to,  but  as  it  was  introduced 
without  objection,  and  tends  to  support  the  verdict  of  the 
jury,  the  verdict  upon  that  issue  will  not  be  disturbed. 

As  there  was  no  evidence  that  would  tend  to  support  a 
verdict  for  the  appellees,  and  the  undisputed  evidence  shows 
that  they  were  not  entitled  to  a  judgment,  the  judgment  of 
tlie  district  court  is  reversed^  and  the  cause  remanded,  with  in- 
structions to  the  district  court  to  render  judgment  for  appellant , 
if  the  evidence  as  to  the  notice  of  the  arrival  of  the  cars  of 
grain  is  the  same  on  a?iother  trial. 


ABSTRACTS   OF    RECENT   DECISIONS 

(1)  Liability  of  Shipper  for  Cliarges  for  Use  of  Car  while  Awaiting  Sale 
of  Contents  j(l)  p.  735]. — A  shipper  who  knows  that  a  person  to  whom 
he  expected  to  sell  a  carload  of  corn  could  not  pay  for  it,  and  that 
he  himself  was  expected  to  pay  for  the  use  of  the  car  while  the  corn 
was  in  it,  an(i  who  allows  the  corn  there  to  remain  until  he  sells  it  to 
another  person,  is  liable  for  a  charge  for  the  use  of  the  car  of  which 
he  had  notice,  whilq  awaiting  a  sale.  Huntz'.  Missouri,  K.  &  T.  R. 
Co.,  (Tex.)  31  S.  W.  Rep.  523. 
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NOTES 

• 

0)  P*  734] — Right  of  Carrier  to  Charge  for  Detention  of  Cars  by  Shipper 
— Demurrage.— The  right  to  demurrage,  if  it  exists  as  a  legal  right,  is 
confined  to  the  maritine  law,  and  only  exists  as  to  carriers  by  sea- 
going vessels,  and  even  then,  it  is  believed,  it  exists  alone  by  contract. 
Chicago  &  N.  W.  R.  Co.  v,  Jenkins,  103  111.  588,  9  Am.  &  Eng.  R. 
Cas.  113. 

After  laying  down  the  law  as  to  demurrage  as  above,  the  court,  in  this 
case,  says:  All  such  contracts  of  affreightment  contain  an  agreement 
for  demurrage  in  case  of  delay  beyond  the  period  allowed  by  the  agree- 
ment, or  the  custom  of  the  port  allows  the  consignee  to  receive  and 
remove  goods.  But  the  mode  of  doing  business  by  the  two  kinds  of 
carriers  (railroad  and  seagoing  vessels)  is  essentially  different.  Railroad 
companies  have  warehouses  in  which  to  store  freight.  Owners  of  vessels 
have  none.  Railroads  discharge  cargoes  carried  by  them.  Carriers  by 
ship  do  not,  but  it  is  done  by  the  consignee.  The  masters  of  vessels 
provide  in  the  contract  for  demurrage,  while  railroads  do  not,  and  it  is 
seen  these  essential  differences  are,  under  the  rules  of  the  maritime  law, 
wholly  inapplicable  to  railroad  carriers. 

Nevertheless,  the  inconvenience  to  a  railroad  company  from  goods 
being  left  in  freight  cars  standing  in  the  public  highway  during  the 
unreasonable  delay  of  the  consignee  in  removing  the  goods,  consti- 
tutes a  claim  in  the  nature  of  demurrage;  but  a  railroad  company 
has  no  lien  on  such  goods  for  the  payment  of  such  claim.  It  must 
deliver  the  goods  and  sue  upon  the  contract  of  carriage  for  any  dam- 
ages suffered  by  the  failure  of  the  consignee  to  take  the  goods  in  a 
reasonable  time.  Crommelin  v.  New  York  &  Harlem  R.  Co.,  i  App. 
Dec.  (N.  Y.)  472. 

(la)  But  in  Miller  7'.  Mansfield,  112  Mass.  260,  in  which  case  it 
was  shown  that  a  railroad  corporation  had  a  regulation  and  usage 
by  which  cars  containing  certain  kinds  of  goods  should  be  unloaded 
by  the  consignee  within  twenty-four  hours  after  notice  to  him  of 
arrival,  and  for  delay  in  unloading  after  that  time  the  corporation 
charged  $2  a  day  for  each  car  which  contained  such  freight  and 
which  was  owned  by  another  railroad  company,  it  was  held  that  for 
a  delay  in  unloading,  the  corporation  in  its  capacity  as  a  warehouse- 
man, as  against  a  consignee  who  had  knowledge  of  these  facts,  had  a 
lien  upon  the  goods  for  storage. 

And  in  Hawgood  v.  One  Thousand  Three  Hundred  and  Ten 
Tons  of  Coal,  21  Fed.  Rep.  681,  in  which  case  it  was  held  that  a 
ship  owner  has  a  lien  upon  the  cargo  for  demurrage  enforceable  in 
the  admiralty  although  the  bill  of  lading  contains  no  demurrage 
clause  ;  the  court,  upon  the  point  as  to  whether  the  privilege  of  de- 
murrage can  be  exercised  where  it  is  not  expressly  stipulated  for  in 
the  bill  of  lading,  quoted  from  The  Hyperion  Cargo,  2  Lowell  (U. 
S)  94,  as  follows  :  *'  The  cases  at  common  iaw  do  not  afford  much  aid. 
because  it  recognizes  no  general  responsibility  for  the  goods  to  the 
shipper,  but  only  a  right  of  retainer,  which  they  say  cannot  be  con- 
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veniently  exercised  in  support  of  a  demand  for  unliquidated  dam- 
ac^es,  a  point  of  no  consequence  in  the  adhiiralty.  These  remarks," 
said  the  court,  "  are  applicable  to  the  cases  of  Crommelin  v.  New- 
York  &  N.  H.  R.  Co ,  and  Chicago  &  N.  W.  R.  Co.  v,  Jenkins,  both 
above  cited.*' 

In  Gage  v,  Morse,  94  Mass.  410,  a  maritime  case,  the  court  held 
that  if  a  bill  of  lading  contains  no  provisions  for  the  payment  of  de- 
murrage by  the  consignee,  he  is  not  liable  therefor,  even  upon  the 
acceptance  of  the  cargo  ;  certainly  not  if  he  assigns  the  bill  of  lad- 
ing before  any  of  the  cargo  has  been  delivered. 


INDEX 


The  italic  letters  a  and  n,  in  connection  with  a  page  number,  indicate,  re- 
spectively, that  the  reference  is  to  an  abstract  of  a  decisloQ,  and  to  a  note.  The 
open  paging  refers  to  cases  reported  in  full. 


ACT  OF  OOD. 

Death  of  passenger  by,  right  of  recovery  for,  a221. 
As  defense  to  action  for  injury  to  passenger,  a220. 

AGENTS. 

Of  carriers,  authority,  etc.    See  Cabribbb  ;  Pabsbngbbs  ;  TicXBTS  and 
Fahbs. 

ANIMALS. 

On  track  ;  duty  of  carrier  to  look  out  for,  a220. 


Prnctice  on,  statement  of  facts,  stipulations,  534. 

Suflflcieucy  of  assignment  of  error  in  action  for  injuxy  to  passenger  ;  mo- 
tion for  new  trial,  a888. 

Failure  to  object  specifically  to  erroneous  admission  of  evidence  of  spe- 
cial damage,  877,  878. 

Consideration  of  errors  in  instructions,  a888. 

Interference  with  jud^meut  below,  nl65,  877,  880. 

Interference  with  verdict  iu  action  for  expulsion  of  passenger,  al62. 

Conclusiveness  of  verdict,  al56,  a889. 

Judgment  absolute  on  reversal  of  order  for  new  trial,  483,  487. 

ARGUMENTS  OF  OOUNSEL. 

See  Practicb. 

ARREST. 

And  imprisonment  of  passenger.    See  Pabsengbrs. 

ATTORNEYS. 

Allowance  of  attorney's  fees  in  addition  to  exemplary  damages,  a887. 

BAGGAGE. 

CommenesTnent  of  carriers*  liability  as  warehouseman.    Bee  Warbhousb- 

Liability  of  sleeping-ear  companies  for  loss  cf  property  of  passenger.    See 

SLEBPISrO-CAK  COMPAIYIES. 

2  (N.  8.)  A.  &  E.  R.  Cas.— 47  787 
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BAGOAGE—  Continued. 

Duty  of  carrier  as  to,  458,  455,  456,  474. 

Agency  of  carrier  of  baggage  from  depot  to  residence,  450. 

Scope  of  authority  of  buggage-master  accepting  as  baggage,  money  in  ex- 
cess of  amount  prescribed  by  rule,  457,  459. 

Jewelers'  sample  cases  as  baggage  ;  wiiat  constitutes  acceptance  of  bond 
indemnifying  carrier  against  loss  above  stipulated  amount,  a478. 

Termination  of  liability  of  carrier  and  commencement  of  liability  as 
warehouseman.  455.     See  also  Warehouseman. 

Liability  of  carrier  for,  450. 
Necessity  that  company  should  have  possession  of,  to  authorize  re- 
covery, 450,  453. 

Liability  for  failure  to  deliver  on  demand ;  subsequent  destruction  by 
fire,  a473. 

For  jewelry  lost  from  trimk,  450. 
Receipt  of  trunlc  without  knowledge  of  contents,  a471. 

For  iewelry  stolen  from  sample,  cases  in  baggage-room,  460,  462. 

For  loss  of  money  received  for  transportation  as  baggage,  457,  458. 

For  money  in  excess  of  traveling  expenses,  etc.,  accepted  as  baggage  by 
agent  with  notice,  457,  459. 
Ignorance  of  passenger  of  rule  forbidding  acceptance,  457. 

For  loss  of  jewelers'  sample  cases  with  knowledge  of  rule  forbidding  re- 
ceipt of  case  without  special  permit,  a478. 

For  loss  of  servant's  luggage  containing  master's  property,  464,  466. 

Injury  to,  form  of  action  for,  a473. 

Admissibility  of  opinion  evidence  as  to  damages  to,  a478. 

Sufficiency  of  proof  to  support  finding  of  knowledge  of  rule  forbiding 
acceptance  of  jeweler's  sample  case  without  permit,  a474. 

BILL  OF  LADING. 

See  Carriers. 

Nature  and  character  of,  a608,  n610. 

(construction  of,  601. 

Negotiable  quality  of,  a609,  7i612. 

ludorsement  on,  as  delivery  of  property  designated  therein,  601. 

As  evidence  of  liability,  565. 

Conclusiveness  of,  a608,  w610. 

Explanation  or  contradiction  of  contents,  by  parol,  a608. 

Who  is  a  bond  fide  holder  of,  618. 

Innocent  third  persons,  601. 

liiglits  under  bill  of  lading  as  affected  by  custom  at  place  of  deliveiy, 
565.  586,  608. 

Surrender  by  pledgee  of,  for  new  bill  of  lading,  586. 

Right  to  posses.siou  of  bills  of  lading  given  to  secure  drafts  after  eztin- 
guisliment  of  same  as  commercial  paper,  a609. 

Liability  of  carrier  on  bill  of  lading,  565,  586. 

Right  to  show  consignee  not  real  party  in  interest,  rt608. 

Liability  on  original  bill  as  affected  by  local  custom  as  to  signing  dupli- 
cates. 586. 

BOND. 

Indemnifying  against  loss  of  baggage  in  excess  of  stipulated  amount, 
a473.    See  also  Bagoaob. 

CARRIERS. 

See  Express  Cohpanibs  ;    Intbbstatb  Comhebgb  ;  Passengers  ;  Dk- 
murrage. 
Of  Livt2  Stock. 
Rjiilroad  company  as,  n566. 
Duty  of  carrier,  to  furnish  suitable  cars  upon  reasonable  notice,  a584. 
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To  furnish  cars  of  sufficient  strength,  n584,  n585. 

To  provide  suitable  platforms  and  appurtenances  for  safe  dellYeiy  of 

stock.  n585. 
To  provide  stock  pens,  519,  520,  523. 
TJie  contract  of  carriage  ;  consideration,  607. 
Contract  for  interstate  shipment,  487. 
Construction  of  contract  made  in  one  state  for  transportation  to  another 

state  ;   law  of  place ;  judicial  notice  of  law  of  foreign  state,  493,  495, 
a541. 
Authority  of  local  station  agent  to  contract  to  furnish  cars,  n585. 
Injury  to  live  stock  by  collision  ;  rights  of  railroad  companies  inter  se, 

533. 
Limitation  ofLiabilty.    Right  of  carrier  to  relieve  itself  from  consequences 

of  its  own  negligence.  4«7,  492. 
Validity  of  contract  limiting  liability  of  carrier,  493,  496. 
Express  contract  to  contrary,  will  not  relieve  carrier  from  damages  result- 
ing from  unsafe  cars,  n585. 
Interference  with  interstate  commerce,  a541. 
Validity  of  stipulation  fixing  value  of  stock  at  place  of  shipment  as  basis 

of  damage,  487,  492. 
Of  stipulation  in  contract  of  interstate  shipment  prescribing  measure  of 

damages  for  injury  to  stock,  583. 
Of  notice  of  full  amount  of  loss  before  removal  of  stock  from  station, 

487,  489,  490,  a541. 
Reasonableness  of  stipulation  as  to  notice  of  injury  to  live  stock,  481,  484, 

487,  489. 
Duty  of  carrier  to  show  reasonableness  of  stipulation  requiring  notice  of 

injury,  512. 
Obligation  of  carrier  to  show  reasonableness  of  stipulation  requiring 

notice  of  injury,  512,  513. 
Stipulation  in  foreign  bill  requiring  notice  of  injury  to  stock  as  condition 

precedent  to  recovery,  487. 
Validity  of  act  permitting  stipulations  limiting  time  for  bringing  suit, 

a541. 
Validity  of  stipulation  limiting  time  for  bringing  suit,  485,  a541. 
Reasonableness  of  stipulation,  48o. 
Reasonableness  of  stipulation  requiring  action  to  be  brought  within  forty 

days  after  injury,  481,  485. 
LiMlity  for  uuauihorized  delivery  of  live  stock,  514. 
For  damage  to  cattle  deprived  of  food,  because  of  refusal  to  pay  unlaw* 

ful  freight  charge,  a542. 
For  injury  to  animals  from  their  own  viciousness,  n684. 
For  injury  to  cattle  by  overcrowding,  a541. 
For  delay  in  transportation,  505. 
Compliance  with  statute  requiring  stoppage  for  food,  water,  and  rest  to 

live  stock  as  excuse  for  delay.  526. 
On  draft  against  consignee  discounted  by  person  whose  consent  was 

necessary  for  delivery,  514. 
Action  for  breach  of  contract  to  transport  live  stock,  480,  484,  505,  606, 

519,  rt542. 
Right  of  principal  to  sue  upon  contract,  480,  483. 
Action  for  delay  in  transportation  of  live  stock,  507,  525. 
Sufficiency  of  complaint  for  delay  in  transportation,  507,  508. 
Allegation  of  damaires.  a542. 

Competency  of  witnesses  to  prove  value  of  live  stock,  520,  524 
Burden  of  proof  as  to  limitation  of  common-law  liability,  a544. 
To  recover  valuation.     Burden  of  proof  to  mitigate  damages,  516. 
Burden  of  proof  in  action  to  recover  for  conversion  of  live  stock,  515. 
Admissibility  of  proof  of  condition  and  weight  at  time  of  purchase,  a645.^ 
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Admissibility  of  contract  containing  void  stipulation  where  consideratioD 
of  contract  is  in  issue,  507,  509. 

Admissibility  of  conversation  between  shipper  and  agent  of  carrier  after 
contract  of  carriage,  525. 

Proof  of  market  value  of  stock,  proof  of  condition  and  weight  at  time  of 
purchase,  545. 

Proof  of  market  value  at  destination,  538. 

Damages  for  delay  iu  transportation  of  live  stock,  505. 

Measure  of  damages  for  iniury  to  shipment  of  live  stock,  581,  588,  a546. 

For  depreciation  of  stock  in  course  of  transportation  by  negligence  of  car- 
rier. 480,  483. 

For  failure  to  furnish  cars  according  to  contract,  574,  577. 

For  delay  in  transportation,  right  of  carrier  to  offset  gain  in  value  of  part 
of  shipment.  508,  510. 

Instructions  limiting  damages  for  breach  of  contract  of  carriage,  480. 

Reasonableness  of  delay,  province  of  jury  as  to,  526. 

Of  Merchandise,     railroad  company  as.  n566,  n567. 

What  constitutes  common  carrier,  563. 

Gkneral  obligation  and  duty  of  carrier,  n565. 

Right  of  company  to  contract  as  privHte  carrier,  651. 

Special  acceptance  of  goods  for  transportation,  a677. 

Autborit}'  of  station  agent  to  contract  to  furnish  cara  for  tiansportatioiit 
574,  n585. 

Authority  of  general  freight  a^ent  to  contract  to  furnish  cara,  n585. 

Duty  of  carrier  to  furnish  facilities  for  transportation,  568.  574,  n584. 

What  constitutes  reasonable  facilities,  568,  570. 

Duty  to  furnish  cara  of  sufficient  strength  to  safely  carry  shipment,  7i585. 

Failure  to  furnish  suitable  refrigerator  cars,  581,  582. 

Inabilitv  to  furnish  cara,  570. 

Duty  of  shipper  to  lessen  damages  by  contracting  with  othera  to  furnish 
cars,  574,  579. 

Failure  to  furnish  cara,  defense  to  action  for,  574,  579. 

Duty  to  furnish  suitable  and  sufficient  worl^men  to  handle  shipments ;  re- 
lief from  liability  by  strike  of  employes  without  violence  or  riot,  n585. 

Duty  to  provide  suitable  platform  and  appurtenances  to  safely  deliver 
goods  at  station,  n585. 

Duty  to  protect  goods  on  station  platform,  688. 

Duty  to  notify  shipper  of  change  of  destination  of  goods,  a718. 

Deliverv  to,  as  essential  to  charge  respousibilty  of,  n566. 

And  delivery  must  be  to  the  proper  person,  n566. 

What  constitutes  delivery  to  carrier,  697,  a716.  * 

Exteut  of  liability  of.  560.  568. 

Construction  of  Kansas  statute  imposing  liability  on  carriere.  681. 

Liability  of,  for  diverting  foods  from  designated  route,  640. 

Liability  for  loss  of  goods  in  depot,  a718. 

Liability  for  negligently  exposing  shipment  to  danger,  662. 

Liability  for  loss  sustained  by  changing  destination  of  goods  without  no- 
tice to  shipper,  a718. 

Right  to  limit  liability,  622,  651,  662,  a677,  7i678,  n682. 

Limitation  of  Liability.     General  doctrine  stated,  nOS2,  n684,  n685. 

Validity  of  contract  limiting  liability,  671. 

Construction  of  contract  limiting  liability,  671. 

Provision  in  bill  of  lading  limiting  carrier's  liability,  effect,  581,  588. 

Essentials  of  contract  limiting  liaoility.  n678. 

How  far  liability  may  be  limited,  n678. 

Statutory  prohibition  against,  638. 

Iowa  statute,  regulation  of  intentate  commerce,  al67. 

Effect  of  stipulations  limiting  carrier's  liability,  581,  588. 

Condition  as  to  computation  of  loss  and  damages,  a608. 
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Stipulation  as  to  presentation  of  claim  within  prescribed  time,  reasonable- 
ness, a608. 

Exemption  from  liability  for  loss  resulting  from  own  negligence,  062, 
n682. 

Hi^ht  of  carrier  to  exempt  itself  from  loss  by  fire,  a677,  n680. 

Burden  of  proof  to  show  cause  of  loss  within  terms  of  exception  in  con- 
tract of  carriage.  «677. 

Limitation  of,  for  injury  on  connecting  line,  a212. 

Duties  and  liabilities  of  carrier  as  to  delivery  of  shipment,  708,  a717,  n719, 
n722. 

Obligation  of  carrier  as  to  time  of  delivery,  o717. 

ImpHed  obligation  to  deliver  within  reasonable  time,  a717. 

Contract  for  delivery  under  special  circumstances,  708. 

What  constitutes  delivery,  563,  7i719. 

Presumption  of  pajtiient  of  freight  charges  by  consignee,  a717. 

Authority  of  agent  of  consignor  to  receive  goods  or  direct  delivery,  cus- 
tom and  usage,  697. 

Refusal  of  consignee  to  accept  goods,  697,  n722. 

Duty  of  carrier  when  consignee  refuses  to  accept  goods,  697. 

What  constitutes  a  delive'ry  back  to  shipper,  640. 

Liability  of  carrier  for  nondelivery  of  goods,  n719,  n722. 

Failure  to  deliver  to  consignee;  effect  of  delivery  to  rightful  owner, 
a717. 

Misdelivery  by  carrier,  n721. 

When  misdelivery  will  be  excused,  n721. 

Effect  of  deliveiy  without  requiring  surrender  of  bill  of  lading,  601. 

Nondelivery  in  accordance  with  special  contract,  form  of  action  for,  708. 

Burden  of  proving  delivery,  n723. 

Instruction  as  to  delivery  not  authorized  by  pleadings  or  evidence,  688. 

Notice  of  arrival  of  gocJds,  «717. 

Duty  of  carrier  to  notify  consignee  of  arrival,  a718. 

Failure  to  inform  consignee  of  arrival,  loss  in  depot,  o718. 

Effect  of  service  of  notice  of  arrival  of  goods  on  wrong  person,  a717. 

Delay  in  transportation,  special  contract  of  carriage,  70d 

Bights  of  consignor  under  special  contract,  708. 

Liability  for  loss  of  goods  by  delay,  662. 

Liability  for  injury  to  shipment.  640. 

Liability  for  injury  by  lire,  a677,  »681. 

Liability  for  injuries  to  goods  by  exposure  to  weather,  688. 

Claims  for  injuries,  691. 

Sufficiency  of  notice  of,  691. 

Action  for  injuries,  amendment  of  pleadings.  691. 

Burden  of  proof  of  due  care  on  part  of  carrier,  a677. 

Bur<len  of  proof  to  show  fire  not  caused  by  negligence  of  carrier,  a677. 

Sufficiency  of  instructions,  688.  691. 

Failure  to  submit  real  issues.  688. 

Instruction  not  based  on  pleadings  or  evidence,  692. 

Termination  of  liability  as  carrier,  697. 

Termination  of  liability  by  notice  to  consignee  of  arrival  of  goods,  a717. 

Notice  to  consignee  as  reducing  liability  of  carrier  to  that  of  warehouse- 
man, a717. 

Liability  of  carrier  as  warehouseman.  697. 

Freight  charges,  lien  of  cjirrier  for,  685. 

Must  give  all  shippers  reasonable,  fixed,  equal,  and  impartial  rates  without 
discrimination,  n567. 

Right  of  carrier  to  retain  shipment  for  freight  charges,  686. 

Delivery  to  consignee  as  to  presumption  of  payment  of,  a717. 

Lien  for  freight  as  affected 'by  stoppage  in  transitu,  685. 
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Payment  of  freigbt  and  storage  charges  as  prerequisite  to  exercise  of  right 

of  stoppage  iu  traDsilu,  685. 
Catiuecting  carriers.    Rights,  duties,  and  liabilities  of,  618,  n649. 
Cou tract  to  curry  beyond  own  line,  614,  a645. 

Right  of  earlier  to  contmct  for  trausportatiun  beyond  own  line,  622. 
Viilidity  of  contract  for  transportation  beyond  own  line,  622. 
Authority  of  station  agent  to  bind  company  by  contract  to  transpoit 

freight  beyond  own  line,  622. 
Proof  to  establish  contract  for  carriage  beyond  own  line,  615,  622. 
Burden  of  proof  of  contract  to  carry  beyond  own  line,  614. 
Establishment  of  contract  for  through  carriage  by  facts  and  circumsfauiees, 

622. 
Duty  to  deliver  to  next  carrier,  n640. 
Presumption  of  receipt  of  goods  by,  in  good  order,  a648. 
Liability  of  carrier  receivmg  goods  for  transportation  beyond  own  line, 

615,  622. 
Liability  of  initial  carrier  as  forwarder,  615. 

Liability  of  initial  carrier  for  negligence  of  connecting  carrier,  633. 
Common  carrier  must  plead  relief  from  liability  as  common  carrier  under 

special  contract  by  connecting  carrier,  560,  565. 
Liability  of  initial  carrier  for  non-delivery  to  particular  connecting  line, 

a647. 
Liability  of  initial  carrier  for  non-deliver}'  to  non-connecting  line,  a646. 
Liability  of  initial  carrier  for  wrongful  delivery,  640. 
Delivery  to  wrong  connecting  line,  640. 
Disreirard  of  directions  to  deliver  to  particular  carrier,  a647. 
Liability  of  connecting  carrier  for  wrong  delivery,  a645,  n640. 
Liability  of  connecting  carrier  for  wrongful  delivery  by  direction  of  prior 

connecting  carrier,  a646 
Liability  for  damages  on  connecting  lines,  614,  a647. 
Release  from  liability  because  of  special  contract  of  connecting  carrier,  560, 

565. 
Payment  of  freight  by  connecting  carrier,  618. 
Duty  of  connecting  carrier  to  intjuire  as  to  prepayment  of  freight,  618. 

CARRYING  PAST  STATION.    See  Damages  ;  Pa88EKT9er& 

CHARTER. 

Effect  of  special  statute  upon  railroad  franchise,  568. 
Extension  of  franchise,  568. 

COLLISION.    See  Carriers  :  Passengers. 

At  crossing ;  non-compliance  wuth  statutory  requirement  to  warn  and  to 

look  out  for  approaching  trains.  807,  814. 
Failure  of  trains  to  stop,  in  compliance  with  statute,  before  crossing,  307, 

316. 
Fixing  liability  between  street  railway  and  steam  railroad  companies  ; 

admissibility  of  contract  between  companies  respecting  precautions  at 

crossing,  a318. 
Joint  linbility  of  companies  using  track  and  operating  trains  in  common, 

for  injuries  sustained  by  collision,  390,  401. 
Contributory  negligence.    Failure  of  passenger  to  discover  approach  of 

train,  6(318. 
Presumption  of  negligence  arising  from  fact  of  collision,  a817.    See  alio. 

Negligence. 
Burden  of  proof  of  negligence,  307,  312. 
Collision  of  street  car  and  railroad  train,  instruction  as  to  failure  of  latter 

to  keep  lookout,  invasion  of  province  of  jury,  a318. 


OONNEOTING  UNfiS.    See  Casrierb  ;  Fabsesobrb. 

CONSTrrUTIONAL  ULW.       ' 

When  court  will  pass  on  constitutionality  of  statute,  00,  03. 

State  regulation  of  commerce,  688. 

CoDstitutionality  of  Kentucky  act  requiring  separate  cars  for  white  and 

colored  persons,  a  166. 
Validity  of  Kentucky  constitution  prohibiting  carriers  from  limiting 

common-law  liability  by  contract,  a541. 

OONTRAOTS  OF  RAUiROAD  COMPANIES. 

Legality  of  combination  forming  association  to  make  uniform  charges  for 
detention  of  cars.  723. 

OONTRIBUTORT  NEOLIGENOB.    See  Collibionb  ;  Pa88BNOEB8»  200, 

n801. 
Presumption  as  to  passengers'  knowledge  of  incidents  of  railway  travel, 

0801. 
Test  of,  257. 

What  eonstiiuies.    Intoxication  of  passenger,  aSOO. 
Trippiug  over  employe  at  station,  a281. 
Boarding  moving  car,  12,  224. 
Boarding  moving  electric  car,  15. 
Boardiug  detached  car  after  warning  not  to  do  so  until  coupled  to  train, 

a209. 
Yoluntarily  projecting  limbs  through  car  windows,  n802,  nd04. 
Illinois  rule,  n804. 
Resling  bead  on  whidow  sill,  n805. 
Leaving  moving  train,  248,  253,  255.  274,  278. 
Aligbting  from  car,  stopped  to  allow  passage  of  car  on  intersecting  line. 

Failure  to  discover  bolt  in  alighting  from  street  car,  a299. 

Alighting  from  traiu  by  advice  or  command  of  conductor,  192,  198,  248, 
255. 

Alighting  from  moving  train  at  direction  of  employ 6  not  actually  em- 
ployed upon  traiu.  829. 

Leaving  car  by  baggage  compartment  in  violation  of  rule,  a225. 

When  carrying  past  station  will  exonerate  passenger  from  negligence  in 
attempting  to  alight,  298,  298. 

Passenger  encumbered  with  baggage  alighting  from  moving  train,  268. 

Leaving  moving  train  as  prima  facie  evidence  of  contributory  negligence, 
298,  297. 

Jumping  from  moving  train,  a257. 

Jumping  from  moving  traiu  in  the  dark,  a258. 

Jumping  from  moving  train  by  direction  of  employ^,  226,  a259. 

Jumping  from  tnun.  Passenger  on  wrong  train  by  negligence  of  com- 
pany. rt258,  o262. 

Leaving  car  to  escape  apparent  danger,  error  of  judgment,  a800,  n306. 

Instinctive  efforts  to  avoid  injury,  n305. 

Jumping  from  street-car  when  horses  are  temporarily  unmanageable,  a801. 

Riding  on  car-platform,  a262. 

Occupation  of  platform  in  violation  of  rule  against,  construction  of  Ne- 
braska statute,  a225. 

Passenger  justifiably  on  platform,  Indiana  statute,  a225. 

Riding  on  steps  of  street-car,  a801. 

Standing  on  steps  of  crowded  street-car,  how  far  contributory  negligence^ 
a299. 

Stepping  or  riding  upon  front  platform  of  moving  horse-car,  n804. 

Failure  to  request  driver  of  street-car  to  stop,  a258. 

Passenger  on  steps  of  train  anticipating  stoppage  of  same,  289,  290,  a298. 
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Riding  on  foot-board  of  trolley  car,  a299. 

Failure  to  look  for  approaching  trains,  a258. 

Failure  of  passenger  of  street-car  to  discover  approach  of  steam  train,  oSlS. 

Incurring  obvious  danger  at  direction  of  servant  of  company,  nSlOL 

Standing  on  car  seat  to  reach  bundles  in  rack,  a299. 

Stepping  off  insuflSciently  lighted  platform,  a281. 

Leaving  railroad  premises  by  unusual  exit,  265,  272. 

Taking  passage  in  baggage  car  substituted  by  carrier  for  passenger  coach, 
187,  189 

Person  riding  in  car  with  live  stock  in  violation  of  contract  of  caniage, 
547,  554. 

Falling  asleep  in  caboose  after  breaking  up  of  freight  train,  a300. 

ImpuUition  of  negligence  of  street-car  ariver  to  passenger,  oSOl. 

Comparative  ntgligence.     Doctrine  of,  in  Illinois.  aSOl. 

Greater  negligence  of  carrier;  when  overcomes  passengers*  negligence, 
w305. 

Tortious  act  of  employe,  how  far  excused  by  contributory  negligence 
of  pjxssenger,  429,  430. 

Concurrent  negligence,  of  employes  and  third  persons,  a444. 

Of  company's  servants  ;  violation  of  rules  by  passenger  boarding  car,  a22d. 

Contributory  negligence  as  an  affirmative  defense,  284. 

Pleading  in  action  for  injuries  to  passengers,  a381. 

Essentials  in  action  for  injuries  to  passengers,  aSSl. 

Special  plea  of  contributory  negligence  in  action  for  injuries  to  passenger, 
a881. 

Failure  to  show  that  passenger  was  exercising  due  and  reasonable  care  at 
time  of  injury,  n303. 

Burden  of  proof,  a223. 

Instruction  as  to  contnbutory  negligence  in  attempting  to  board  moving 
car,  12. 

As  to  contributory  negligence  of  passenger  injured  while  leaving  rail- 
road premises,  265. 

Instructions  as  to  contributory  negligence  must  be  justified  by  the  evi- 
dence, 7i306. 

Characterization  of  defense  of  con  tribute  ly  negligence  as  counterclaim. 
Effect  of,  a384. 

Moditication  of,  upon  question  of  contributory  negligence  in  action  for 
injuries  to  passenger  leaving  moving  tmin,  a261. 

Province  of  covrt  and  jury  on  questions  of  contributory  negligence,  a224, 
290,  »306,  rt385. 

Province  of  jury  in  action  for  injury  to  passenger,  a224,  n306,  a386. 

As  to  contributory  negligence  of  passenger  alighting  from  moving  train, 
o262. 

As  to  contnbutory  negligence  of  passenger  injured  by  occupation  of  plat- 
form of  moving  car,  a262. 

Finding,  necessity  of  finding  of  freedom  from  negligence  to  justify  gen- 
eral verdict  in  behalf  of  passenger,  830,  339. 

COSTS. 

In  action  for  personal  injuries  as  affected  by  the  English  county  court  act, 
a388. 

CROSSINGS. 

Stoppage  of  trains  on  track  of  intersecting  lines.    Application  of  statute 
forbidding  stoppage  at  crossings,  807,  814. 
See  also  Pasbbngekb. 

CUSTOM  AND  USAGB. 

Authority  of  agent  of  consignor  to  receive  goods  or  direct  delivery,  697. 
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Custom  between  carrier  and  passenger  as  evidence  of  employe's  authority 
to  waive  conditions  on  ticket,  105,  108. 

DAMAGBS.    8ee  Carriers;  Passengers;  Stations. 

For  failure  to  honor  retuni  coupon  of  excursion  ticket,  26,  85,  a382. 

Measure  of,  for  breach  of  contract  of  carriage,  26.  82.  87. 

Punitory  damages  for  breach  of  contract  of  carriage,  26,  82,  84. 

Carrying  past  station^  elements  of  damages,  discomfort,  inconvenience, 
sickness,  expense,  and  injuries  naturally  resulting  from  breach  of  con- 
tract, nl86. 

Mental  pain  connected  with  bodily  injury  as  subject  of  damage,  72186. 

Anxiety  and  suspense — effect  upon  health,  exposure  to  danger,  7il86. 

Measure  of  damages,  al85. 

Compensation  for  inconvenience,  loss  of  time,  labor,  and  expense  of  re- 
turning to  destination,  7)186. 

Fcr  %orongful  expulsian  of  passenger,  when  recoverable,  80,  86,  88,  al61, 
7)164. 

Production  of  ticket  or  willingness  to  pay  fare  as  affecting  amount  of, 
al61. 

Injuries  sustained  by  resistance  to  wrongful  expulsion,  141,  143. 

Right  to  substantial  damages,  al61. 

Elements  of,  147. 

Loss  of  time,  al61. 

Injury  to  business  or  professional  reputation,  al61. 

Restriction  to  recovery  for  trouble,  inconvenience,  and  expense  of  con- 
tinuing journey,  al61. 

Measure  of,  147,  al61.  nl64. 

Wanton,  rude,  or  aggravating  manner  in  compelling  ejection  as  affecting 
measure  of  damages,  7)164. 

Justifiable  manner  of  ejectment,  7il65. 

Exemplary  damages,  when  warranted  under  Georgia  code,  al61. 

Malice,  fraud,  violence,  or  oppression  necessary  to  warrant,  7<165. 

Degree  of  force  used  as  warraniing,  al62. 

Ejectment  under  mistaken  sense  of  duty,  7)165. 

Submission  to  jury  of  question  of,  al57. 

Excessive  damages,  when  recovery  deemed  excessive — recent  cases,  al62. 

Ejection  at  place  other  than  siation,  145,  147,  7)165, 

When  judgment  will  be  disturbed  on  ground  of  excessive  damages,  7il65. 

For  injuries  to  passengers.    Elements  of,  7*214. 

Diminished  earning  capacit}',  a886. 

Present  loss  and  that  which  may  arise  from  future  incapacity,  7i214. 

Circumstances,  condition  in  life,  and  pursuits  of  passenger  are  proper  ele- 
ments of  damage,  7i214. 

Damages,  elements.     Inquiry  into  probable  consequences  of  injury,  7)215. 

E:ipense  of  medical  attendance,  loss  of  time,  7)214. 

Bodily  pain  and  mental  suffering,  7)214. 

Expense  of  medical  treatment  not  alleged  or  proved,  439,  448. 

Injury  to  married  woman,  deprivation  of  prospective  offspring,  a886. 

Damages  from  agencies  other  than  those  causing  injury,  7i214. 

Damages  from  agencies  remotely  coimccted  with  those  causing  injury,  7)214. 

Character  of  plaintiff  cannot  be  considered  as  element  of  damage,  7)215. 

Special  damage,  sutliciency  of  proof  of,  877,  879. 

Measure  of  damages  for  injuries  to  passengers,  7)214,  316. 

Rule  of  damages  based  upon  idea  of  compensation,  not  of  punishment, 
7)214. 

For  simple  negligence,  a387. 

Damages  which  might  have  been  avoided  by  reasonable  diligence  in  effect> 
ing  cure;  7)215. 
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Continuation  of  salary  of  injured  passenger  through  illness  as  mitigation 
of  damages,  n215. 

Exemplary  damages  for  assault  and  gross  insult  of  passenger  by  brakeman 
whom  company  retains  in  its  employ  after  knowledge  of  his  miscon- 
duct, n447. 

Allowance  of  attorneys'  fees  in  addition  to  exemplary  damages.  a387. 

Excessive  damages,  when  recovery  deemed  excessive  ;  particular  instances, 
248,  257,  307,  316,  419,  425.  432,  437,  438. 

Digest  of  i*ecent  cases,  a387,  a388. 

Recovery  by  one  carrier  aguinst  another  for  damages  paid  by  former  and 
alleged  to  have  been  caused  by  latler's  negligence,  4U9. 

DEATH  BT  WRONGFUL  ACT.    See  Pas8£NGER&. 

DBMURRAGB. 

For  detention  of  cars.    General  doctrine  stated,  n785. 

Right  of  carrier  to  charge  demurrage  for  detention  of  cars,  722,  733,  735. 

Liability  of  shipper  for  use  of  car  while  awaitiug  sale  of  contents,  aTM. 

Sufficiency  of  notice  of  arrival  to  fix  liability  for,  731. 

Unreusonableuess  of  charge,  723. 

Rifi[ht  of  carrier  as  to  person  avowing  intention  not  to  pay  established 

demurrage  charges.  723. 
Euforcemeut  of  charge  for  delivery.     Car-service  association,  722. 
Right  of  railroad  association  to  fix  and  enforce  rules  coucerniu^.  723. 
Reasonableness  of  rules  of  railroad  association  as  to  charges  for  demurrage, 

723. 
Collection  of,  by  one  company  on  behalf  of  another.    Custom  and  usage, 

723. 

DEPOSITIONS. 

Statutory  prohibition  of  taking  depositions  into  the  jury-room,  508. 

EVIDXiNCXI.    See  Carriers;  Passengers. 

Foreign  law,  judicial  notice  of.    Presumption  in  absence  of  evidence  as 

to.  493,  496. 
Burden  of  proof  ot  negligence  in  action  for  injuries  by  collision,  307.  312. 
On  passenger  forced  from  crowded  street  car  to  show  carrier's  liability, 

a220. 
Necessity  of  proof  of  knowledge  by  company's  seiTant  of  probable  result 

of  expulsion  of  intoxicated  passenger,  132,  139. 
Competency  of  evidence  as  to  damages  caused  by  delay  in  transportation, 

507,  509. 
Competency  of  proof  under  immaterial  allegation  in  action  for  injuries 

by  jumpmg  from  moving  train  under  direction  of  employe,  226. 
Admissibility  of  hearsay  testimony  as  to  pei-spnal  injuries,  377,  380. 
Of  spontaneous  and  repeated  utterances  from  injured  passenger  in  great 

pain  when  admissible  as  part  of  res  gesia,  ^73^3. 
As  part  of  res  gestae,  evidence  of  exclamutious  by  brakeman  made  after 

exclamation  of  pain  by  injured  passenger,  a383. 
As  res  gesfce  of  statements  of  baggagemen  as  to  injury  to  baggage.  a473. 
Of  statements  by  conductor  at  lime  of  ejection  of  passenger,  132,  139. 
Of  declaration  of  conductor  made  ten  minutes  after  ejection  of  passenger, 

al57. 
In  action  by  wife  and  husband  for  ejection  of  wife  of  evidence  that  she 

was  ejected  at  request  of  husband,  nl63. 
Admissibility  in  evidence  of  contract  for  transportation  of  live  stock  con- 
taining void  stipulation,  where  consideration  of  contract  is  in  issue, 

507.  509. 
Of  conversation  with  employe  concerning  facts  at  time  of  injury,  a383. 
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Of  coDTerBation  between  shipper  and  agent  of  carrier  after  contract  of 

carriage,  525»  627. 
Of  brakeman's  testimony  as  to  doing  his  duty,  ad83. 
Of  agreement  to  operate  connecting  lines  on  common  account,  advertise- 
ment as  to  carriage  of  passengers  on  continuous  route  without  change, 

890.  400. 
Of  declarations  by  conductor  as  to  circumstances  attending  expulsion  of 

intoxicated  passenger,  132,  189. 
Of  testimony  as  to  conclusions,  a8d2. 
In  action  for  wrongful  ejection  as  to  reason  for  taking  car  in  question, 

al58. 
Of  evidence  as  to  announcement  of  change  of  cars  in  action  for  injury  at 

station  of  passenger  makiu^  change,  278. 
Admissibility  of  passengers'  Knowledge  of  usage  after  stoppage  of  trains, 

274,  278. 
Of  evidence  as  to  speed  of  train,  a226. 

Of  contract  between  steam  railroads  aud  street  railway  companies  respect- 
ing precaution  at  crossings  in  action  for  injuries  resulting  from  collision, 

a8I8. 
Of  railroad  ticket  found  in  pocket  of  deceased,  429,  431. 
Of  ruie  prescribing  conductor's  duties  in  action  for  ejection  of  passenger, 

al60. 
Of  mortality  tables  in  action  for  desith  of  passenger.  248,  257. 
Of  evidence  of  arrival  of  one  shipment  at  destination  to  show  delay  in 

transportation  of  other  cattle  shipped  at  same  time,  a545. 
Of  proof  of  damages  for  delay  not  caused  by  carrier,  a546. 
Of  proof  of  market  value  of  live  stock  at  destination,  588,  584. 
Of  evidence  of  price  received  for  shipment  to  corroborate  evidence  of 

market  value,  a545. 
Of  proof  of  condition  and  weight  of  live  stock  at  time  of  purchase,  a545. 
Of  opinion  evidence  as  to  damages  in  actions  for  injury  to  baggage,  a4iZ. 
In  action  for  injuries  to  shipment  of  live  stock.  a544. 
As  to  shrinkage  of  live  stock  in  transportation,  525,  527. 
Cure  of  error.    Erroneous  admissions  of  declarations  of  deceased,  429, 

431. 
Proof  of  excessive  speed  of  car  in  rounding  curve,  a226. 
In  action  by  female  passenger  in  carrying  beyond  station,  nl86. 
Admissibility  of  evidence  showing  she  had  to  walk  great  distance  over 

bad  roads  and  across  running  streams,  her  clothing  and  person  became 

wet,  that  she  was  chased  by  dogs  and  otherwise  frightened,  resulting 

in  her  illness,  nl86. 
Proof  as  to  sufficiency  of  light  at  depot  platform,  a282. 
Evidence  of  fellow-passenger  as  proving  danger  in  action  for  death 

caused  by  insufficient  station  facilities,  a282. 
Evidence  as  to  custom  of  other  roads  in  discharging  passengers  at  stations, 

a288. 
Evidence  of  usage  as  to  trains  entering  station  in  action  for  injury  to 

passenger  alighting  from  train,  273. 
Sufficiency  of  evidence  of  injury  to  passenger  alighting  from  train  by 

train  moving  in  opposite  direction,  a262. 
Sufficiency  under  NebrasKa  statute  of  proof  of  injury  to  passenger  show- 
ing carrier  at  fault.  «219. 
Evidence  as  to  ejection  of  passenger  at  improper  place,  ol58. 
Contradictory  statements  in  action  for  personal  injuries  resulting  from 

starting  of  cjir,  a223. 
Preponderance  of  evidence,  who  entitled  to  verdict,  a882. 


EXPRESS  OOMPANIES. 
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PRESS  OOMPANIES. 

Liability  of,  for  moneys  embezzled  by  employe,  a609,  a678. 
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Recovery  from,  of  moneys  embezzled  by  employ^,  tanender  of  bill  of 
lading  as  prerequisite  to,  a609. 

HUSBAND  AND  WIFB. 

Nebraska  married  woman's  act,  how  far  abridges  husband's  right  of 
action  for  injuries  to  wife  as  passenger,  ad81. 

Injury  to  married  woman,  rights  of  action  in  husband  and  in  wife,  a381. 

Action  by  husband  under  Nebraska  statute  for  injuries  to  wife  as  passen- 
ger, ai&O. 

Competency  of  husband  to  testify  for  wife  in  action  by  her  for  personal 
injuries,  a882. 

INSTRUCTIONS. 

In  actions  against  carriers,  see  Carriers  ;  also  Pa88ENGER& 

Propriety  of  instruction  which  is  mere  abstraction.  a885. 

Misleadiufi^  instructious  as  to  number  and  credibility  of  witnesses,  al56. 

Refusal  of  requested  instructious  not  based  on  evidence,  187,  191. 

Refusal  to  submit  instruction  justified  by  evidence,  a385. 

Invasion  of  province  of  jury,  a385. 

Authorizing  verdict  on  grounds  other  than  those  alleged,  ad84. 

Amendments  of,  284,  287. 

ZNTERSTATB  OOMMEROB. 

Interstate  shipment  of  live  stock,  487. 
What  constitutes  regulation  of.  633. 
Contract  limitiug  liability  of  carrier  as  regulation  of,  a541. 
Iowa  statute,  a  167. 

Construction  of  contract  made  in  one  state  for  transportation  of  live 
stock  to  another  state,  law  of  place,  493,  495. 

JUDGE. 

Disqualification  of,  under  California  statute,  relation  by  marriage  to 
stockholder  of  corporation.  44,  59. 

JUDGMENT. 

Entry  of,  designation  of  railroad  company  in  caption  of  minute  entry,  by 
initials,  428. 

JURY. 

Disqualification  of  juror  because  of  formation  or  expression  of  opinion, 

89.  97. 
Unwarranted  remarks  by  court  to  jury  when  considering  verdict  as 

ground  for  new  trial,  227. 

LEASE. 

Rights  of  lessee  railroad  company  prior  to  California  Civil  Code,  44,  52. 
Liability  of  company  for  expulsion  by  lessee  of  train,  al56. 
Unauthorized  hiring  of  road,  responsibility  of  company  for  act  of  hirer 
causing  injury  to  passenger,  a222. 

MUNICIPAL   CORPORATIONS. 

Power  of,  to  bargain  for  rates  of  transportation  for  its  inhabitants  in 
consideration  of  grant  of  right  of  way,  al66. 

NEGLIGENCE.    iS^  Carribrb  ;  Passengers;  Stations. 

To  render  company  liable,  must  be  natural  and  proximate  cause  of  injury, 

a222. 
W?iat  constitutes.    Directing  passenger  on  wrong  train,  a258. 
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Inducing  passenger  to  leave  moying  train,  248. 

Allowing  passenger  on  car  platform,  274,  279. 

Allowing  dangerous  appliance  on  platform  of  street  car,  a228. 

Starting  street- car  before  alighting  passenger  has  left  step,  a222. 

Failure  to  furnish  proper  station  facilities,  ^288. 

Failure  to  keep  lookout  for  animals  on  track,  a220. 

Failure  to  remove  from  track  animals  injur^  by  train,  a221. 

Throwing  mail  sack  from  train,  284,  286. 

Failure  of  street-car  driver  to  avoid  runaway,  a221. 

Failure  lo  properly  inspect  cars,  a886. 

Failure  to  warn  approaching  train  at  railroad  crossing,  814. 

Negligent  loading  of  car  causing  derailment;  speed  and  absence  of  bell 

cord,  a386. 
Carriage  of  street-car  passengers  in  excess  of  seating  capacity,  a222. 
Confusing  signals  of  passengers  whereby  street-cars  were  stopped  and 

suddenly  started,  a228. 
Employes  on  broken  train  not  occupying  proper  positions,  a886. 
Collision  of  steam  train  with  street  car,  a818. 
Allowing  mud  to  accumulate  on  steps  of  street-car,  a221. 
Opemting  train  on  track  between  depot  and  track  discharging  passengers, 

71283. 
Running  of  train  beyond  station,  stopping  at  dangerous  point  and  there 

announcing  station,  n288. 
Concurrent  negligence  of  employe  and  third  person,  liability  of  carrier, 

0444. 
Presumption  of,  arising  from  fact  of  injury,  n214,  216,  a210. 
From  fact  of  derailment,  a219. 
From  fact  of  collision,  a817. 
From  unexplained  fact  of  an  accident,  a220. 
Rebuttal  of  presumption  of  negligence,  n214,  217,  220,  282. 
Rebuttal  of  presumption  from  fact  of  injury  to  passenger  wbUe  attempting 

to  alight,  a222. 
Rebuttal  by  proof  of  due  care,  216. 
By  proof  or  exercise  of  ordinary  care,  216. 
[Necessity  of  rebuttal  by  preponderance  of  evidence,  a220. 
Pleading  and  proof  of  negligence,  a381. 

Sufficiency  of  complaint  to  recover  for  injuries  to  passenger,  a884. 
Proof  of  negligence  must  be  made  by  evidence  or  by  facts  which  will  sup- 
port imputation  of  negligence,  ad82. 
Bnrden  of  proof  as  to  negligence,  6r474. 

Burden  on  company  to  show  freedom  from  negligence,  807,  812.  844,  859. 
Burden  on  company  to  prove  exercise  of  care  in  starting  car,  n224. 
Where  preponderance  of  evidence  is  on  neither  side,  carrier  is  entitled  to 

verdict,  a882. 
Province  of  court  and  jury,  a885. 

Province  of  jury  as  to  improper  loading  of  car  causing  derailment,  a886. 
Instruction  excluding  consideration  of  alleged  negligence,  a884. 
Instructions  as  to  speed  of  street-car  before  approaching  place  of  injury, 

a228. 

PASSBNGBRS.   See  Bagoagb;  Stations;  Tickets  and  Fabbs. 

Contract  of  carriage,  when  begins,  26,  27. 

Relation  of  carrier  and  passenger,  what  constitutes,  n21,  824 

Possession  of  ticket  and  presence  at  train,  n21. 

Purchase  of  ticket  with  intent  to  ride  thereon.  n22. 

Actual  purchase  of  ticket  as  an  essential,  7t22. 

Payment  of  fare  on  entry  into  cars  as  an  essential,  n21. 

Actual  entry  into  car  as  an  essential,  n22. 
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Entry  upon  railroad  premises  or  conveyance  with  intention  of  taking  pas- 
sage, 26. 

Proof  of  relation  of  carrier  and  passenger,  14. 

Who  is  a  passenger,  11,  al6. 

Person  atiempting  to  board  moving  car,  11, 18L 

Persons  altempting  to  board  train,  all. 

Persons  at  train  prepared  to  embark,  n21. 

Person  on  railroad  premises  with  intention  of  engaging  passage,  al67. 

United  States  mail  agent,  all. 

Bridge  superintendent  riding  over  uncompleted  road,  al8. 

Persons  riding  on  baud-car  by  unauthorized  permission  of  employ^,  al8. 

Section  hand  riding  on  street-railway  car,  al8. 

Travelers  on  freight  train,  how  far  and  when  passengers,  n22. 

Person  on  freight  train  in  violation  of  rules,  al7. 

Invitation  by  yard  master  off  duty  to  ride  on  train,  liability  of  carrier  for 
resulting  mjury,  319,  827. 

Presence  on  coustiiiction  train  by  unauthorized  consent  of  conductor, 
206,  209. 

Failure  to  leave  train  within  reasonable  time,  termination  of  carrier's  lia- 
bility, 206,  209. 

Holder  of  setison  ticket  on  wrong  train  by  mistake,  103,  104 

Person  offering  to  pay  fare  to  unauthorized  employ^,  nlll. 

Persons  in  conveyance,  presumption,  n21. 

Rights  of  purchaser  of  ticket  as  ptisseiiger,  al09. 

Right  of,  to  equal  advantages  with  all  others,  nl9. 

Rights  of  person  on  train  by  mistake,  192,  196. 

Right  to  alight  at  other  than  regular  station.  al09. 

Right  to  have  train  stopped  at  station  not  scheduled,  but  for  which  ticket 
was  sold,  al08 

Invitation  to  become  passenger,  effect  on  rights,  alS. 

Failure  of  passenger  of  construction  train  to  lesive  train  within  reasonable 
time.     Termination  of  rights  as  passenger,  206,  209. 

Riifhts  and  duties  of  persons  allowed  on  construction  train  by  conductor, 
206,  209. 

Duty  of  intoxicated  passenger  to  avoid  injury,  aSOO. 

Rights  and  duties  of  passengera  on  freight  trains,  a212. 

Must  comply  with  reasonable  rules  of  company,  w23. 

Must  behave  in  a  quiet  and  orderly  manner  when  on  trains,  a450. 

Must  not  by  misbehavior  provoke  personal  quarrel  with  servants  of  car- 
rier, 7?.450. 

Obligation  of  railroad  companies.  Obligation  to  provide  equipment, 
nl9. 

Companies  must  use  utmost  sagacity  and  foresight  in  construction  of  road 
to  prevent  accidents  to  passengers,  n213. 

Duty  of  railway  companies  towards  passengers,  nl8,  187,  189,  a211,  n213, 
216. 

Measure  of  duty  to  avoid  injuring  passeucrers,  216,  218. 

Duty  towai-ds  persons  on  construction  tmin,  206,  209. 

Duty  to  passenger  on  freight  tmin,  a212. 

Duty  to  person  on  train  by  mistake,  192,  196. 

Duty  towards  infirm  passen^r,  «384. 

Passenger  subject  to  epileptic  fits  or  insane,  or  otherwise  enfeebled  ;  de- 
gree of  attention  required  of  carrier,  n213. 

Essential  that  carrier  knows  condition  of  such  passenger,  n213. 

Duty  to  exercise  diligence  in  maintaining  order  and  guarding  passengers 
from  violence,  n213. 

As  to  removal  of  disorderly  or  dangerous  passengers  from  train,  438,  441, 
442. 

Duty  to  notify  passengers  of  route  covered  by  ticket,  7. 
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Duty  to  stop  trains  at  station  on  schedule,  al08. 

Duty  to  come  to  fuU  stop  at  station  for  which  ticket  is  taken,  n214. 

To  iuspect  cars,  a222. 

Must  receive  and  carry  all  unobjectionable  persons,  n21. 

Cuunot  make  undue  preference  or  show  favor  to  individuals,  nl9. 

Volunlury  exposure  to  dauger,  duty  of  company  to  avoid  injury,  aSOl. 

Separate  cars  for  white  and  colored  persons,  constiiuiionality  of  Kentucky 
act  requiring  same,  al66. 

Injuries  and  death.  Nature  of  action  for  injury  ;  how  far  ex  delicto  and 
how  far  ex  contractu,  342,  343,  a382. 

Actions  for  injuries  to  wife,  who  may  sue,  Nebraska  statute,  a880. 

Limitation  of  action  for  in  juries. and  death,  342.  343,  a380. 

Complidut.  Suflicieucy  of  allegation  concerning  defective  appliances  in 
action  for  injury  to  passengers,  a382. 

Necessity  for  proving  cause  or  nature  of  accident,  a220. 

Necessity  of  proving  raie  of  excessive  speed  in  rounding  curves,  a236. 

Sufficiency  of  petition  in  action  by  one  carrier  against  another  to  recover 
damages  paid  by  former,  and  alleged  to  have  been  caused  by  lalter's 
negligence  at  crossing  ;  necessity  of  allegation  of  right  of  passeng^ers  to 
recover,  409. 

Of  passenger  by  wrongful  act,  248. 

Of  intoxicated  passenger  expelled  from  train,  132. 

Of  passenger  at  station  in  unknown  manner,  a280. 

Caused  by  backing  car  upon  passenger  while  leaving  railroad  premises, 
a281. 

Injuries  by  employes.  Duty  of  carrier  to  protect  passenger  from  insult 
and  injury  from  employe,  n445,  7»446. 

To  secure  passengers  from  annoyance,  fright,  and  ten'or  resulting  from 
misconduct  of  employes,  n447. 

Passengers  must  not  by  misbehavior  provoke  personal  quarrel  with  ser- 
vants, n450. 

Assault  on  passenger  by  employe,  418,  423,  425,  427. 

Assault  at  station  by  police  officer  in  employ  of  carrier.  Liability  of  car- 
rier, 446. 

Malicious  and  criminal  acts  of  employes,  n448,  n449. 

Liability  for  tortious  act  of  employe  after  termination  of  relation  of  car- 
rier and  passenger,  432,  435. 

False  arrest  and  imprisonment  of  passenger,  418,  428. 

Passenger  pushed  off  moving  car,  429,  430. 

Passenger  forced  off  crowded  car,  a444. 

Passenger  forced  off  station  platform  by  skylarking  employes,  a444. 

Brakeman  roughly  assisting  passenger  on  car,  <7444. 

Assault  and  gross  insult  of  passe ngei*s  by  brakeman;  retention  of  brake- 
man  after  knowledge  of  misconduct,  n447. 

Injury  by  employe  of  steamboat  chartered  from  railroad  company,  a445. 

Failure  of  station  agent  to  protect  person  in  sttitiou,  432,  435. 

Contributory  negligence  as  relieving  company  from  consequences  of  tor- 
tious act  of  employes,  429,  430. 

Sufficiency  of  complaint  in  action  for  injuries.  425,  428, 7i450. 

Province  of  jury  in  action  for  injuries  caused  by  being  forced  from  car 
by  employe,  a444. 

Vindictive  or  punitive  damages  to  passenger,  n449. 

When  malice  and  wantonness  of  servants  must  be  directly  charged  and 
proved.  w449. 

Injuries  by  fellow-passengers.  Carrier  is  bound  to  protect  passengers  from 
violence  and  insult,  by  strangers  and  co- passengers,  a444. 

Carrier  must  protect  passengers  from  insult  and  injury  from  fellow-pas- 
sengers, 7i445,  n446. 
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Carrier  must  secure  passengers  from  annoyance,  fright,  and  tenor  result- 
ing from  misconduct  of  other  passeopers,  n4Ai. 

Liability  of  company  for  injuries  indicted  on  passenger  by  fellow-pas- 
senger, 438,  441. 

Liability  for  wilful  negligence  in  failing  to  interfere  and  prevent  injuries 
to  passenger  by  fellow-passenger  renders  carrier  liable,  7i448. 

Injury  to  pnsseiiger  during  general  disorder  on  train;  submission  to  jury 
of  duty  of  conducLor,  438,  442. 

Uuwjirninted  assumption  by  court  of  existence  of  drunkenness  and  dis- 
order in  action  for  injuries  by  fellow-pusseu<£er,  439,  443. 

Inju7'i€8  by  boarding  and  alighting  from  cars.  Injuries  to  passengers  when 
boarding  trains,  12,  ^224. 

Boarding  moving  electric  car,  15. 

Injury  by  violation  of  rule  in  boarding  car,  concurrent  negligence  of  com- 
pany's servants,  a 225. 

Duty  of  company  and  degree  of  care  towards  passengers  alighting  from 
moving  cars,  a258. 

Duty  of  carrier  to  warn  passengers  not  to  leave  car  where  announcement 
of  station  is  unauthorized,  274. 

Passenger  voluntarily  leaving  train  in  motion,  a260. 

Jumping  from  moving  train,  rz257. 

Jumping  in  the  dark  from  rapidly  moving  train,  a258. 

Jumping  from  moving  train  by  direction  of  employe,  226. 

Leaving  train  by  direction  or  invitation  of  train  hands,  a259. 

Injuries.  Alighting  from  moving  train  by  advice  or  command  of  con- 
ductor, 192,  197,  248,  250,  262,  298. 

Alighting  past  station  after  slackening  speed,  at  invitation  of  oonductor, 
?i?14. 

Injury  by  train  moving  in  opposite  direction,  a262. 

Alighting  by  advice  of  employe  not  actually  on  duty,  829. 

Authority  of  brakeman  to  direct  passenger  to  Jump  from  moving  train, 
226. 

Boy  helped  off  train  by  passenger,  a258. 

Passenger  encumbered  with  baggage  leaving  moving  train,  268,  264. 

Failure  to  inform  passenger  of  approaching  train,  192,  198. 

Stopping  of  train  as  invitation  to  alight,  a^l. 

Leaving  train  when  station  is  called  out  by  train  hands,  a259. 

Experience  of  passenger  in  railroad  travel  as  affecting  company's  liability 
a259. 

Announcement  of  arrival  of  trains  at  station  by  others  than  servants^ 
n214. 

Passenger  entitled  to  reasonable  time  to  alight,  a222,  a259. 

Must  come  to  full  stop  for  passenger  to  alight,  nl85. 

Construction  of  complaint  in  action  for  personal  injury  to  passenger 
desiring  to  alight;  allegation  of  negligence  in  operation  of  train,  al85. 

Sufficiency  of  petition  in  action  for  injuries  to  passengers  leaving  moving 
train,  a260. 

Sufficiency  of  petition  in  action  for  injuries  by  leaving  train  when  station 
was  called  out  by  train  hands,  a260. 

Sufficiency,  for  injuries  incurred  when  jumping  from  moving  train  by 
direction  of  employes,  226. 

Province  of  jury  in  absence  of  evidence  respecting  employe's  authority 
to  direct  passenger  to  alight  from  moving  train,  227. 

As  to  care  exercised  by  conductor  in  inviting  passenger  to  alight  from 
moving  train,  192,  197. 

Upon  question  of  duty  of  company  to  warn  passengers  not  to  leave  cars 
when  announcement  of  station  is  unauthorized,  274,  278. 

As  to  whether  passenger  alighting  from  moving  train  by  invitation  of 
conductor  should  have  known  of  an  approaching  train,  192,  198. 
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Unauthorized  admissiou  by  attorney  in  complaint  as  to  whether  train  was 
moving  when  plaintilf  alighted  ;  admissibility  of,  in  evidence  in  subse- 
quent action,  a224. 

Instructions  given  in  various  cases,  a260,  a261. 

Injury  to  passenger  by  starting  car,  a222. 

Province  of  jury  in  action  for  injury  resulting  from  starting  of  car  when 
passenger  was  alighting.  a2'H. 

Instruction  as  to  speed  of  car  before  approaching  place  of  injury,  a223. 

Attempting  to  leave  car  at  rest  before  it  reaches  its  usual  stopping- place, 
a385. 

Instructions  as  to  eHect  of  attempting  to  leave  car  at  rest  instead  of  wait- 
ing until  it  reaches  its  usual  stopping-place,  a^85. 

Injuries  by  dtfectite  appliances.  Inspection  of  cars,  when  will  not  relieve 
carrier  of  liability  for  injuries.  a222. 

Defective  lock,  embarnissmeut  of  passenger  in  toilet-room  resulting  in 
injury,  a222. 

Defective  appliances  as  causing  injury  to  passengers.  a382. 

Carrier  not  bound  to  protect  windows  of  cars  to  prevent  passengers  ex- 
tending arms,  n302. 

Hook  on  chain  in  street  car  catching  passenger's  dress  causing  injury, 
a228. 

Substitution  of  baggage  car  for  passenger  coach,  187,  180. 

Expulsion  of  passengers,  2,  7,  80,  124,  126.  al56,  al60,  nl62. 

Duty  of  carrier  to  remove  disorderly  or  dangerous  passengers  from  train* 
438,  441,  442. 

Expulsion  for  disorderly  conduct,  al59. 

For  rude,  profane,  disorderly,  or  indecent  conduct,  nl64. 

For  smoking  in  street  car,  156. 

For  use  of  indecent  language  in  street  car,  al60. 

For  profanity  in  street  car,  al59. 

For  nonpavment  of  fare.  113,  117,  al58,  nl62. 

For  refusal  to  pay  fare  on  con.ditions,  a  108. 

For  breach  of  conditions  on  ticket,  al59. 

For  noncompliance  with  rules,  n2d,  118. 

Carrier  not  required  by  common  law  to  eject  at  one  place  rather  than  an- 
other, wl63. 

Tender  of  fare  during  and  after  expulsion,  effect,  7»163. 

Ejection  of  passenger  by  conductor  without  badge,  effect  of  statute  re- 
quiring employes  to  wear  badges,  recognition  of  employe  without 
badge  as  conductor,  al58. 

Force  used  in  ejecting  passenger,  116. 

Passive  submission  to  ejectment  not  obligatory  on  passenger,  86. 

Extent  of  resistance  permissible^l41, 144. 

Liability  of  company,  nonpayment  of  fare,  voluntary  leaving  train, 
a  158. 

Ejection  after  carrying  beyond  destination.  127. 

Election  of  passenger  unable  to  care  for  himself,  exposure  to  peril,  a213. 

Liability  for  expulsion  caused  by  failure  to  inform  conductor  of  change 
in  rules,  129.  131. 

Liability  for  expulsion  by  lessee  of  train,  al56. 

Remedies  of  passenger  wrongfully  expelled,  83. 

Construction  of  complaint  in  action  for  ejection  from  street  car,  recovery 
on  contract  or  in  tort,  ald'Z. 

Action  for  ejectment  for  nonpayment  of  fare :  special  and  general  find- 
ings. 113,  117. 
•  Pleading  and  proof  in  action  for  ejection,  variance,  al58. 

Proof  of  authority  of  train  hands  to  eject  trespjisser,  al57. 

Admissibility  of  evidence  as  to  reasons  for  taking  car  in  question,  al58. 

Refusal  of  immaterial  instructions,  as  to  extent  of  injury,  141,  142,  148. 

2  (n.  s.)  a.  &  E.  li.  Cas.— 48 
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Damages  for  ejectment,  right  to,  80,  86,  88. 

£lemeuls  of  damage,  147,  175. 

Measure  of  damages,  147. 

Measure  for,  ejection  by  policeman  called  by  conductor,  al61. 

Excessive  damages,  recent  cases,  145,  147,  167,  172,  176. 

Carrying  beyond  station.     Duty  of  carrier,  293. 

Duty  of  passenger  on  train  moving  past  bis  destination,  293,  297. 

Calling  out  of  station,  expeiieuce  of  passenger  in  railroad  travel,  a259. 

Liability  for  carrying  passenger  beyond  station,  127,  177,  178,  nl85. 

Liability  for  failure  to  let  passenger  oif  at  other  than  regular  station,  al09. 

Liability  for  incivility  and  discomfort  to  passenger  at  station  where  left 

after  carrying  beyond  station,  179,  183. 
Duty  of  train  hands  to  arouse  sleeping  passenger  at  his  station,  al84. 
Liability  for  failure  of  conductor  to  awaken  passenger.  179,  181,  al84. 
Complaint  in  action  for  carrying  past  station,  necessity  of  averment  that 

train  was  scheduled  to  stop  at  station,  nl86. 
Or  that,  although  not  so  scheduled,  company  agreed  to  there  stop,  nl86. 
Admissibility  of  evidence  showing  that  female  passenger  had  to  walk  sev- 
eral hours  over  dusty  roads,  that  her  clothing  and  person  became  wet, 

and  that  she  was  chased  by  dogs  and  otherwise  frightened,  resulting  in 

her  illness,  nl86. 
Elements  of  damage — discomfort,  inconvenience,  sickness,  expense,  and 

injuries  naturally  resulting,  al86. 
Metisure  of  damages,  al85,  nl86. 
Person  accompanying  live  stock.     Validity  of  contract  by  person  traveling 

with  live  stock  to  ride  in  caboose,  al09. 
Waiver  of  stipulation  requiring  persons  accompanying  stock  to  ride  in 

caboose,  546. 
Validity  of  contract  exempting  carrier  from  liability  for  injury  to  shipper 

accompanying  live  stock,  493. 
Injury  to  person  riding  in  car  with  live  stock  in  violation  of  contract  of 

carriage,  547,  554. 
Liability  for  negligence  resulting  in  injury  to  shipper  accompanying  live 

stock.  493,  501. 
Injury  after  arrival  at  destination  to  shipper  accompanying  live  stock,  493. 
Connecting  lines.     Duty  to  passenger  of  company  forming  part  of  through 

route,  389. 
Liability  of  initial  carrier  for  safety  of  passenger  on  connecting  lines,  389. 
Liability  for  injuries  received  on  connecting  Imes,  390,  396. 
Inference  of  agreement  by  initial  carrier  to  extend  its  liability  beyond  its 

own  line,  390,  395. 
Liability  for  safety  of  passenger  received  from  connecting  line,  389,  395. 
Joint  liability  of  companies  using  tra^  and  operating  trains  in  common, 

for  injiuies  sustained  by  collision,  390,  401. 
Evidence  of  agreement  to  operate  lines  on  common  account ;  advertise- 
ment as  to  oirriage  of  passengers  on  continuous  route  without  charge. 

390,  400. 
Payment  for  goods  destroyed  by  collision  on  connecting  lines,  890.  400. 
Ownership  of  stock  and  bonds  of  company  forming  part  of  continuous 

route,  390,  400. 
Rights  of  purchaser  of  ticket  to  station  on  connecting  line,  al09. 
Liability  for  statement  made  by  ticket  agent  of  connecting  line,  al09. 
Liability  for  failure  to  transport  passenger  on  ticket  issued  by  connecting 

line,  al09. 
Right  of  purchaser  of  ticket  to  station  on  connecting  line  to  transporta- 
tion thereto  without  change  of  cjirs,  al09 
Limitation  of  liability  for  injury  on  connecting  line,  a212. 
Release  of  liability  on  part  of  connecting  line  by  person  traveling  with 
live  stock,  a212. 
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PRAOnOB.    See  Appeal. 

Responsiveness  of  answer  to  interrogatoiy  in  action  for  delay  in  delivering 
live  stock,  507. 

Reply  as  adnxission  of  defense  set  up  in  answer,  a548. 

Striking  out  allegations  and  proof  of  couductor's  efficiency  in  action  for 
injuries  by  fellow -passengers,  488,  443. 

Arguments  of  counsel  iu  aciioii  for  ejectment  of  passenger  constituting 
prejudicial  error,  148,  154,  155. 

Finding.  Conclusiveness  of  finding  in  action  for  injury  to  passenger  by 
tortious  act  of  employe,  480. 

Excessive  verdict  Necessity  of  specific  objection  to,  by  motion  for  new 
trial,  531. 

New  trial.  Motion  for,  on  ground  that  verdict  is  not  supported  by  evi- 
dence as  an  objection  to  verdict  as  excessive,  531. 

Setting  aside,  for  passion  or  prejudice  of  jury,  7i215. 

Eifcct  of  granting  new  trial  to  one  joint  defendant,  a888. 
-Setting  aside  verdict  for  inconsistency  with  special  finding,  380,  888. 

Settiug  aside  verdict  on  uncertain  evidence,  379. 

REOBIVERS. 

Liability  for  personal  injuries  of  company  iu  hands  of  receiver,  but  con- 
trolled by  its  own  ofllcers  and  employes,  891,  403. 

REIiEASB. 

Release  from  liability  for  personal  injuries  to  passengers,  a212,  848,  a414. 
Release  of  connecting  Hue  by  person  traveling  with  live  stock,  a213. 
Reasonableness  of  settlement  for  personal  injuries,  a389. 
Necessity  for  setting  aside  in  action  for  personal  injuries,  854. 
Avoidance  of  release,  350,  857. 
For  improvidence  in  executing,  a414. 
For  fraud  iu  procuring,  851. 

Necessity  of  offer  to  return  consideration  received  for,  a414. 
Allegation  to  avoid  release,  343. 
Proof  of  fraud  in  procurement  of,  852. 

Instruction  as  to  want  of  mental  capacity  by  person  executing  release,  858. 
Submission  to  jury  of  question  of  want  of  meutal  capacity  to  execute 
release  in  absence  of  evidence  respecting  stLme,  344,  353. 

RUUESS  AND  REGULATIONS.    See  Cabribr3  ;  Passenqbb  Stations. 

As  to  operation  of  trains,  1,  4,  n22. 

As  part  of  contract  of  carriage,  4. 

As  to  running  through  or  fast  trains,  n28,  n24. 

Rule  prescribing  reasonable  conditions  for  admittance  for  way  passen- 
gers upon  freight  trains,  n24. 

Rule  forbidding  hackmen,  expressmen,  and  loafers  from  coming  within 
passenger  depot,  n24. 

Forbidding  transportation  of  freight  and  passengers  on  same  train,  n25. 

As  to  payment  of  fare  to  office  agents  prior  to  ttikiug  passage,  n24. 

Requiring  purchase  of  ticket  prior  to  taking  passage  on  freight  tmin,  7i24. 

Forbidding  passengers  without  tickets  traveling  on  way  trains,  n25. 

Thill  way  trains  will  not  stop  at  stations  to  which  tickets  are  not  sold,  n25. 

Fixing  rates  and  fares  and  allowing  uniform  discounts  to  purchasers  of 
tickets,  n25. 

Authorizing  conductor  to  eject  passengers  not  paying  fare,  and  not  to 
accept  fai-e  afterwards  if  offered,  n24. 

Change  of  rule  as  to  transfer  tickets  without  notice  to  passengers,  124, 125. 

Notice  to  employes  of  change  in  rules  and  regulations  affecting  their 
employment,  129,  131. 

Right  to  prescribe  and  enforce  reasonable  and  necessary  rules,  n22, 118. 

Duti/  to  adopt  rules  to  secure  comfort  and  safety  of  passengers,  n23. 
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Setting  apart  car  for  use  of  women,  n24. 

Must  be  observed  by  parties  iu  stations  as  well  as  when  on  train.  n23. 

Passengers  must  take  notice  of  and  abide  by,  wbeu  reasonable,  n23. 

Knowledge  of,  by  passenger,  5. 

Notice  of,  by  posters  in  cars  and  stations;  bow  far  passengers  bound  there- 
by, n'J4. 

Implied  consent  of  passenger  to  rules  for  entering,  occupying,  and  leav- 
ing cars,  a225. 

Reasonableness.    What  regulations  are  reasonable,  4,  n24. 

Of  rule  exempting  currier  from  liability  for  negligence  or  improper  con- 
duct, n33. 

Must  not  conflict  with  legal  liability,  n23. 

Of  rule  requiring  passengers  traveling  on  freight  trains  to  procure  tickets, 
n25. 

Of  rule  requiring  pjissengers  to  travel  most  direct  route,  1,  4. 

Of  rules  forbidding  entry  into  trains  Until  certain  hour,  opening  of  Chero- 
kee outlet,  123. 

Submission  of  reasonableness  to  jury,  «23. 

SLEEPING-OAR  COMPANIES. 

Duty  of,  to  secure  safety  of  money  and  valuables  of  passengers,  a479. 
Liability  of,  for  loss  of  property  by  passenger,  475. 
For  property  of  passengei*s  cjisually  left  in  car,  a480. 
For  loss  of  property  by  negligent  acts  of  passenger  caused  by  wrongful 
conduct  of  company,  a48U. 

STATIONS.    /See  Passekgers. 

Duty  of  company  to  provide  suitable  station  facilities,  263,  264,  a279, 

??2«3. 
Duty  to  warn  passengers  not  to  leave  cars,  274,  278. 
Must  be  kept  iu  reasonably  safe  condition  for  convenient  use,  a279. 
Duty  to  provide  accommodations  to  board  train,  a279. 
Duty  of  passenger  on  leaving  train,  297. 
Right  of  passenger  to  assume  that  station  and  platform  can  be  safely 

crossed,  a282. 
Injuries  to  passengers  at  station,  ^7279. 
Failure  to  repair  dangerous  platform,   liability  for  resultant   injuries, 

a282. 
Failure  to  provide  footstool  for  alighting  passengers,  ff280. 
Insufficiency  of  platform  steps,  a280. 
Failure  to  repair  dangerous  platform.  rt282. 

Absence  of  station  facilities  on  partially  constructed  road;  injury  to  pas- 
senger with  knowledge  thereof,  207,  211. 
Failure  to  assist  infirm  passenger  to  leave  train,  <7280. 
Injury  by  train  entering  station  during  change  of  cars,  273. 
Injury  by  train  approaching  depot  between  station  and  train  discharging 

pnsvengor,  7i283. 
Running  beyond  station,  stopping  at  dangerous  place  and  announcing 

station,  7i28il 
Failure  of  station  agent  to  protect  person  in  station,  482. 
Injury  to  passengcM*  while  leaving  railroad  premises,  265,  271. 
Leaving  railway  premises  by  unsafe  route.  a280.  a'2S2. 
Barking  car  upon  passenirer  leaving  railroad  premises.  a281. 
Sufficiency  of  complfunt  in  action  for  injury  to  pa.sseuger  while  leaving 

railroad  premises.  269. 
Sufficiency  of  ])roof  as  to  space  between  depot  platform  and  car,  a283. 
Proof  as  to  sufficiency  of  liirht  at  depot  pia'form.  «282. 
Evidence  of  usage  as  to  trains  entering  station,  ^73,  276. 
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Proof  of  danger  from  insufficient  station  facilities,  evidence  of  fellow 

passenger,  a2S2. 
Evidence  concerning  custom  of  other  roads  in  discharging  passengers,  <z283. 
Reasonableness  of  rule  forbidding  hackmen  and  others  from  entering 

siatiou,  n24. 

STATUTES. 

Forbidiug  railroad  companies  to  obstruct  public  highways  by  stopping 

trains  thereon,  807,  314. 
Requiring  trains  to  stop  before  crossing  intersecting  tracks,  30^,  316. 
Construction  of  Georgia  statute  respecting  liability  of  connecting  lines, 

aQ4S. 
Validity  of  act  permitting  stipulations  limiting  time  for  bringing  suit  for 

injuries  to  live  stock,  a541. 
Repeal  of,  by  implication,  44,  48. 

STOPPAGIS  IN  TRANSITU. 

Payment  of  freight  and  storage  charges  as  prerequisite  to  exercise  of  right 
of,  685. 

STRISI2T  RAILWAYS.    See  Passengers. 

Duty  of,  towards  passengers,  a212. 

Degree  of  cure  as  to  passenger  alighting  from  moving  car,  a258. 

Duty  continues  until  passenger  is  safely  clear  of  car,  a212. 

Duty  to  keep  car  steps  clear  of  accumulation  of  mud,  a212. 

Duty  to  provide  fenders,  16. 

Are  not  insurers  of  safety  of  place  at  which  car  stops  for  passenger  to 
alight,  339. 

Change  of  method  of  transfer  tickets  without  notice,  124,  126. 

Right  of  conductor  of  street  car  to  remove  passenger  using  indecent  lan- 
guage, al60. 

Liability  of,  to  passenger  unnecessarily  jumping  from  car  because  horses 
arc  temporarily  unmauageuble,  ^301. 

Liability  for  injury  to  passenger  alighting  at  unsafe  place  in  street,  339, 
341. 

Failure  of  driver  of  street  car  to  avoid  runaway,  liability  of  company, 
a221. 

Indemnity  to  company  for  damages  paid  for  injury  resulting  from  acci- 
dent, 415. 

TIOEXSTS  AND  FARI2S.     See  PASSENGEua 

Power  of  state  to  regulate  fares,  71. 

Legislative  regulation  of  fares.    Reasonableness  of  rates,  how  tested,  79. 

Charier  exemption  from  legislative  interference  with  passenger  rates,  63, 

69,  70. 
Acquisition  of  privileges  by  purchaser  of  road,  63,  69,  70. 
Ticket  officer.     Duty  of  company  to  keep  open  reasonable  time  before 

time  fixed  for  departure  of  train,  nil 2. 
Need  be  kept  open  only  at  the  time  fixed  by  public  schedule  for  depart- 
ure of  trains,  nil 2. 
Must  be  open  ifor  sale  of  tickets  under  rule  requiring  tickets  on  freight 

trains,  n25 
Province  of  jury  as  to  what  is  reasonable  time  to  keep  office  open  for  sale 

of  tickets,  nll2. 
Ticket  ctgents.    Statements  by,  binding  effect  on  company,  al08,  ol09. 
Of  connecting  line,  how  far  connecting  carrier  is  liable  for  statements 

by.  al09. 
Verbal  declarations  by,  made  subsequent  to  purchase  of  ticket,  to  vary 

conditions  of  ticket,  nWl. 
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TIOEBT8  AND  FARES— G^ntfraued. 

BighU  and  duties  of  company  and  of  tUket  holdefB.    Dnty  of  company  to 

sell  tickets  to  all  applicauts,  n25. 
Production  of  ticket  wiieu  called  on  as  evidence  of  right  to  carriage,  nlll. 
Payment  of  fare  necessary  to  right  of  passage,  Missouri  oonstitution.  Ait. 

12,  §  14,  al66. 
Rights  of  ticketholders,  44,  al09. 
Purchase  of  ticket  constitutes  contract  of  carriage  as  thereon  prescribed. 

nllO. 
Nonpayment  for  ticket  when  received,  effect  upon  passenger  rights,  80, 

82. 
Ticket  indispensable  to  right  of  carriage,  84. 
Right  of  passenger  to  rely  upon  apparent  validity  of  ticket,  86. 
Validity  of  canceled  ticket  sold  to  passenger,  87. 
Purchaser  of  ticket  only  acquires  right  to  be  carried  according  to  custom 

of  road,  nlll. 
Sale  of  ticket  to  station  not  scheduled,  as  imposing  duty  on  carrier  to 

stop  tniiu  at  such  station,  a  108. 
Rights  of  ptissenger  with  ticket  for  station  where  train  does  not  regularly 

stop  whose  ticket  is  taken  by  conductor  under  agreement  to  stop,  nlll. 
Sale  of  ticket  to  station  on  connecting  line,  rights  thereunder,  al09. 
Sale  of  ticket  to  station  on  connecting  line  gives  passenger  no  right  to  be 

carried  through  without  change  of  cars,  al09. 
Rights  of  passenger  producing  spent  ticket  and  after  ejectment  producing 

regular  ticket,  nl64. 
Use  of  ticket  at  station  beyond  which  it  is  available,  forfeiture  of  ticket, 

99.  103. 
Right  to  stopover  of  holder  of  alternative  ticket,  44,  57,  61. 
Right  to  stopover  under  California  statute,  44,  46. 
Ticket  without  stopover  privileges  gives  passenger  no  right  to  leave  train 

at  intermediate  station  and  continue  journey  on  another  train,  nlll. 
Decision  of  conductor  on  validity  of  transfer  ticket.  al08. 
Proof  of  taking  passage  and  surrender  of  ticket;   evidence  of  system  of 

issuing  tickets  by  numbers  as  rebutting  testimony  that  passenger  ticket 

was  taken  up.  rt318. 
Gommutiition  tickets.     Rights  of  holders,  103,  104,  105. 
Holder  taking  wrong  train  by  mistake.  108,  104. 
Schedule  of  trains  as  showing  rights  thereunder,  104. 
Conditions  against  duplicating  same  in  case  of  loss,  nll2. 
Condition  against  detachment  of  coupon  by  passenger,  waiver,  105,  107. 
Previous  acceptance  of  ticket  on  certain  trip,  how  far  waiver  of  right  to 

fare  for  subsequent  like  trip,  103,  104. 
Excursion  tickets,  damages  for  failure  to  honor  return  coupon,  26,  35. 
Conditions.    Power  of  carrier  under  Georgia  statutes  to  exact  conditions 

from  passenger.  allO. 
Condition  for  use  of  ticket  to  particular  station,  99. 
**  Good  for  one  passage  on  the  day  sold   only,"  entitles  holder  to  carriage 

only  on  day  designated  thereon,  nll2. 
That  ticket  is  *•  good  for   passenger  trains  only,"  as  agreement  that  all 

passenger  trains  will  stop  at  stations  named  oii  ticket.  nll2. 
AgfUnst  detachment  of  coupons  by  passenger,  105.  107. 
"  Continuous  passage  within  one  day  of  date  of  sale."    Conflict  between 

date  on  ticket  and  actual  date  of  sale,  80,  83. 
Breach  of  contract  of  carriage  on  excursion  ticket.  o882. 
Binding  effect  of  conditions  on  street  railway  check,  allO. 
Breach  of  conditions,  expulsion  of  passenger  for,  al59. 
Waiver  of  conditions,  105,  107. 

Right  of  carrier  to  revoke  waiver  of  conditions,  105.  107. 
General  custom  as  evidence  of  employe's  authority  to  waive  conditioDS  on 

tickets,  105,  108. 
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TICKETS  AND  rABBS— Continued, 

Evidence  of  custom  as  showing  waiver  of  conditions  on  ticket,  107. 

Fares.  Coustitulional  declaration  that  railroads  are  public  highways 
does  not  entitle  one  to  passage  thereon  without  payment  of  fare,  al66. 

Tender  of  fare  during  and  after  ejectment,  effect,  nl68. 

Payment  of  fare  from  point  other  than  that  designated  by  ticket,  al09. 

Offer  of  fare  to  employe  unauthorized  to  receive  same  does  not  entitle 
one  to  rights  of  passenger,  rtlll. 

Fraudulent  evasion  of  payment  of  fare  as  affecting  rights  of  parties,  al6. 

Exaction  of  extni  fare  when  paid  on  train,  al8,  7^25. 

Regular  fare  offered  by  passenger,  refusal  to  pay  extra  charge  on  train,  88. 

Fact  that  office  is  closed  raises  no  presumption  that  regulation  requir- 
ing increased  fare  on  tniiu  is  discontinued,  n25. 

Expulsion  for  uon payment  of  increased  fare,  nl63. 

"When  supply  of  licKets  is  exhausted  conductor  should  receive  regular 
fare  and  not  charge  excess,  nll2. 

Overcharges,  Voluntary  payment  of  overcharge  as  affecting  recovery  of 
statutory  penalty,  89,  90. 

Action  to  recovery  penalty  for  charge  in  excess  of  statutory  rate,  63,  69. 

Recovery  of  penalty  as  affected  by  champertous  agreement,  89, 91. 

Mistake  of  distance  as  excusing  overcharge,  91. 

Pass.  Constitutional  prohibition  of  acceptance  of  free  pass  by  public 
official,  notary  public  as  public  ofhcial,  al66. 

Acceptance  of  pass  prior  to  costitutional  prohibition  taking  effect,  al67. 

Estoppel  of  puulic  ofHcial  to  deny  validity  of  free  pass  issued  to  him,  allO. 

Binding  effect  of  conditions  of  fiee  pass,  allO. 

TRESPASSERS. 

Who  are  persons  on  train  by  mistake,  193, 196. 

When  passenger  becomes  trespasser,  117. 

Person  refusing  to  pay  fare,  nl63. 

When  may  be  ejected  "from  train,  117. 

Proof  as  to  authority  of  train  hands  to  eject,  al57. 

Unnecessary  force  in  ejection  of,  al57. 

WAREHOUSJESMEN. 

When  carrier  of  baggage  becomes  liable  as,  455,  a474. 

WITNESSES. 

Competency  of  husband  to  testify  for  wife  in  action  for  injuries  to  wife, 

a382. 
Competency  of  witness  to  prove  value  of  live  stock,  620,  524. 
To  prove  market  value  of  stock  injured,  a648. 
To  show  market  value  of  stock  at  destination,  533. 
Attacking  credibility  of  witnesses,  a383. 
Instruction  as  to  credibility  of  witnesses  falsus  in  uno,  falsus  in  omnibus, 

rtl56. 
Misleading  instructions  as  to  number  and  credibility  of  witnesses,  al56. 
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